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Commonwealth  v.  Haet.^ 

March  Term  1853. 

The  Pleading  of  Exceptions  and  Provisos  in  Statutes. 

Where  there  is  an  exception  so  incorporated  with  the  enacting  clause  of  a  statute,  that 
the  one  cannot  he  read  without  the  other,  then  the  exception  must  be  negatived. 
If  the  exception,  by  whatever  phraseology  indicated,  is  in  a  substantive  clause, 
subsequent  to  the  enacting  clause,  though  it  be  in  the  same  section,  it  is  matter  of 
defence  to  be  shown  by  the  defendants. 

The  St.  1852,  ch.  322,  §  12,  contains  only  one  exception  in  the  enacting  clause ;  namely, 
"  without  being  appointed  or  authorized  as  aforesaid."  At  the  end  of  the  section, 
in  a  subsequent  clause,  is  a  proviso.  An  indictment  which  negatives  the  excep- 
tion is  sufficient.^ 

The  defendant  was  indicted  at  the  January  term  of  the  muni- 
cipal court  of  the  city  of  Boston,  1853,  under  tlie  twelfth  section 
of  the  "  Act  concerning  the  manufacture  and  sale  of  spirituous 
or  intoxicating  liquors,"  St.  1852,  ch.  322,  which  provides  that 
"  No  person  shall  be  allowed  to  be  a  manufacturer  of  any  spirituous 
or  intoxicating  liquors  for  sale,  or  a  common  seller  thereof,  with- 
out being  duly  authorized  and  appointed  as  aforesaid  (i.  e.  as 
provided  in  previous  sections),  on  pain  of  forfeiting,  on  the  first 
conviction,  $100  and  the  costs  of  prosecution ;  and  three  several 
sales  of  spirituous  or  intoxicating  liquors,  either  to  different  per- 
sons or  to  the  same  person,  shall  be  sufficient  to  constitute  a  viola- 
tion of  this  section.  Provided,  that  nothing  in  this  act  shall  be 
construed  to  prevent  the  manufacture  or  sale  of  cider  for  other 

'  11  Gushing,  130. 

'  And  the  words  "not  being  then  and  there  duly  appointed  and  authorized 
therefor,"  is  a  sufficient  allegation.    Commonwealth  v.  Roland,  12  Gray,  132. 
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purposes  than  that  of  a  beverage ;  or  the  sale  and  use  of  the  fruit 
of  the  Tine  for  the  commemoration  of  the  Lord's  Supper." 

The  fourteenth  section  provides  that,  when  liquors  are  seized 
under  the  provision  of  that  section,  the  owner  or  keeper  shall  be 
summoned  before  the  magistrate  by  whose  warrant  they  were 
seized,  "  and  if  he  fail  to  appear,  or  unless  he  shall  prove  that  said 
liquors  are  of  foreign  production,  that  they  have  been  imported 
under  the  laws  of  the  United  States,  and  in  accordance  therewith, 
that  they  are  contained  in  the  original  packages  in  which  they 
were  imported,  &c.  they  shall  be  declared  forfeited,"  &c. 

The  indictment  was  as  follows :  "  The  jurors  etc.  present,  that 
John  Hart  of  Boston  in  said  county  of  Suffolk,  trader,  on  the  second 
day  of  January  in  the  year  of  our  Lord  eighteen  hundred  and  fifty- 
three,  at  Boston  aforesaid  in  said  county  of  Suffolk,  and  on  divers 
other  days  and  times  between  the  first  day  of  December  in  the  year 
of  our  Lord  eighteen  hundred  and  fifty-two,  and  the  day  of  the 
finding,  presentment,  and  filing  of  this  indictment,  there  without 
any  authority  or  license  therefor  as  required  by  law,  and  not  being 
authorized  or  appointed  so  to  do,  by  or  under  any  of  the  provisions 
of  the  statutes,  passed  in  the  year  eighteen  hundred  and  fifty-two, 
entitled, '  An  act  concerning  the  manufacture  and  sale  of  spirit- 
uous or  intoxicating  liquors,'  did  presume  to  be,  and  said  John 
Hart  then  and  there  was  a  common  seller  of  wine,'  brandy,  rum, 
and  other  spirituous  and  intoxicating  liquors  in  and  about  a  build- 
ing then  and  there  used  by  him  as  a  shop,  sales-room,  and  place 
of  business  [and  did  then  and  on  said  other  days  and  times, 
there,  without  any  license,  appointment,  or  authority  to  sell  such 
liquors  for  any  purpose,  commonly  sell  spirituous  and  intoxicating 
liquors  to  divers  persons,  more  than  three  in  number,  to  wit,  to 
one  Patrick  Hickey,  to  one  Thomas  Murphy,  and  to  divers  other 
persons,  whose  persons  and  names  to  said  jurors  as  yet  are  not 
known]  ;  against  the  peace,"  etc. 

After  a  Verdict  of  guilty  in  the  court  of  common  pleas,  the  de- 
fendant moved  in  arrest  of  judgment :  "  1.  Because  of  duplicity ; 
2.  Because  there  was  no  allegation  of  three  several  sales,  as  re- 
quired by  the  statute  to  constitute  a  common  seller ;  3.  Because 
there  was  no  sufficient  description  of  the  person  to  whom  the  sales 
were  made ;  4.  Because  it  does  not  appear  that  the  liquors  sold 
were  not  imported  in  original  packages ;  5.  Because  there  is  no 
allegation  that  the  liquors  sold  were  not  cider  for  other  purposes 
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than  that  of  a  beverage,  or  the  fruit  of  the  vine  for  the  commemo- 
ration of  the  Lord's  Supper."  This  motion  was  overruled  by 
Hoar  J.  and  the  defendant  excepted  to  the  decision. 

J.  H.  Bradley,  for  the  defendant. 

J.  C.  Park,  County  Attorney,  for  the  Commonwealth. 

Metcalf  J.  The  first  objection  taken  to  this  indictment,  that 
it  is  bad  for  duplicity,  was  waived  at  the  argument.  The  second 
objection  to  the  indictment  is,  that  "  there  is  no  allegation  of  three 
several  sales,  as  required  by  the  statute  to  constitute  a  common 
seller."  And  it  is  argued  for  the  defendant,  that  the  sales  alleged 
to  have  been  made  to  Hickey,  Murphy,  and  others,  might  have 
been  made  to  them  jointly,  and  not  to  each  of  them  severally. 

The  12th  section  of  St.  1852,  ch.  322,  on  which  this  indictment 
is  framed,  declares  that "  three  several  sales  of  spirituous  or  intoxi- 
cating liquors,  either  to  different  persons,  or  to  the  same  persons, 
shall  be  sufficient  to  constitute  a  violation  of  this  section."  This, 
however,  is  only  a  declaration  of  the  number  of  sales  that  shall 
constitute  a  common  seller,  and  that  evidence  of  three  several  sales 
shall  be  sufficient  to  convict  a  person  of  being  such  seller.  The 
section  does  not  require  that  an  indictment  shall  allege  three 
several  sales.  It  makes  no  provision  concerning  the  form  of  an 
indictment  against  a  common  seller.  The  old  forms,  therefore, 
which  were  held  sufficient  to  charge  a  defendant  as  a  common 
seller,  under  former  statutes,  are  sufficient  for  the  same  purpose, 
under  this.  And  it  has  been  decided  that  an  indictment  for  this 
offence,  under  those  statutes,  was  sufficient,  which  set  forth  in  the 
general  words  of  the  statutes,  that  the  defendant  was  a  common 
seller,  without  being  duly  licensed,  and  that  additional  allegations 
as  to  particular  sales  were  needless,  and  might  be  treated  as  sur- 
plusage. Commonwealth  v.  Pray,  13  Pickering,  359.  That  deci- 
sion which  has  been  repeatedly  recognized  and  sanctioned,  is 
conclusive  against  the  objection  now  under  consideration ;  and  we 
need  not  inquire  jvhether  three  several  sales  are  well  alleged  in 
this  indictment.  It  was  unnecessary  to  allege  any  particular 
sales ;  and  the  allegation  of  them  may  be  rejected  as  surplusage. 
The  other  allegations  constitute  a  sufficient  indictment. 

The  third  objection  to  the  indictment  is,  "  that  there  is  no  suffi- 
cient description  of  the  persons  to  whom  the  sales  were  made." 
The  reasons  on  which  we  overrule  the  second  objection  apply  to 
this.    The  allegation  of  sales  to  any  individuals  being  needless,  it 
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is  immaterial  whether  such  allegation  is  sufficiently  descriptive  of 
the  individual  or  not.  It  is  surplusage,  and  is  to  be  rejected  as 
such. 

The  fourth  objection  is,  that  it  does  not  appear  in  the  indict- 
ment, "  that  the  liquors  sold  were  not  imported'  in  original  pack- 
ages." There  is  no  legal  ground  for  this  objection.  All  that  is 
said  in  the  statute,  concerning  the  original  packages  in  which 
liquors  are  imported,  is  in  section  14,  which  provides  that  when 
liquors  shall  be  seized  under  the  provisions  of  that  section,  they 
shall  be  declared  forfeited  and  shall  be  destroyed,  unless  the 
owner  or  keeper  can  prove,  among  other  things,  that  they  are  con- 
tained in  the  original  packages  in  which  they  were  imported.  This 
provision  has  no  reference  to  an  indictment  for  selling  liquor  con- 
trary to  the  statute. 

The  last  objection  to  the  indictment  is,  that  "  there  is  no  allega- 
tion that  the  liquors  sold  were  not  cider  for  other  purposes  than 
that  of  a  beverage,"  &c.  The  section  on  which  this  indictment  is 
framed  renders  penal  the  offence  of  being  a  common  seller  of  any 
spirituous  or  intoxicating  liquors,  without  being  duly  appointed  or 
authorized.  Then  several  provisions  are  made  as  to  the  evidence 
that  shall  be  sufficient  to  warrant  a  conviction  of  this  offence,  and 
as  to  including  clerks,  servants,  &c.  in  the  same  indictment  with 
the  principal,  and  as  to  alleging  two  or  more  offences  in  the  same 
complaint  or  indictment.  The  section  closes  with  a  proviso,  "  that 
nothing  in  this  act  shall  be  construed  to  prevent  the  manufacture 
or  sale  of  cider  for  other  purposes  than  that  of  a  beverage,"  &c. 
This  proviso  extends  to  other  sections  besides  that  in  which  it  is 
inserted ;  viz.  to  all  the  sections  which  prohibit  the  manufacture 
or  the  single  sale  of  liquors. 

The  rule  of  pleading  a  statute  which  contains  an  exception  is 
usually  expressed  thus :  "  If  there  be  an  exception  in  the  enacting 
clause,  the  party  pleading  must  show  that  his  adversary  is  not 
within  the  exception  ;  but  if  there  be  an  excepticjn  in  a  subsequent 
clause  or  subsequent  statute,  that  is  matter  of  defence,  and  is  to 
be  shown  by  the  other  party."  The  same  rule  is  applied  in  plead- 
ing a  private  instrument  of  contract.  If  such  instrument  contain 
in  it,  first,  a  general  clause,  and  afterwards  a  separate  and  distinct 
clause  which  has  the  effect  of  taking  out  of  the  general  clause 
something  that  would  otherwise  be  included  in  it,  a  party,  relying 
upon  the  general  clause,  in  pleading,  may  set  out  that  clause  only, 
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•without  noticing  the  separate  and  distinct  clause  which  operates 
as  an  exception ;  but  if  the  exception  itself  be  incorporated  in  the 
general  clause,  then  the  party  relying  on  it  must,  in  pleading, 
state  it  together  with  the  exception.  Gould  PI.  ch.  4,  §§  20,  21. 
Vavasour  v.  Ormrod,  9  Bowling  &  Ryland,  697,  and  6  Barnewall 
&  Cresswell,  430.  2  Saunders  PI.  &  Ev.  (2d  ed.)  1025,  1026. 
The  reason  of  this  rule  is  obvious,  and  is  simply  this :  Unless  the 
exception  in  the  enacting  clause  of  a  statute,  or  in  the  general 
clause  in  a  contract,  is  negatived  in  pleading  the  clause,  no  offence 
or  no  cause  of  action  appears  in  the  indictment  or  declaration, 
when  compared  with  the  statute  or  contract.  Plowden,  410.  But 
when  the  exception  or  proviso  is  in  a  subsequent  substantive  clause, 
the  case  provided  for  in  the  enacting  or  general  clause  may  be  fully 
stated  without  negativing  the  subsequent  exception  or  proviso. 
A  prim§,  facie  case  is  stated,  and  it  is  for  the  party,  for  whom  mat- 
ter of  excuse  is  furnished  by  the  statute  or  the  contract,  to  bring  it 
forward  in  his  defence. 

In  Steel  v.  Smith,  1  Barnewall  &  Alderson,  94,  Bayley  J.  said : 
"  When  there  is  an  exception  so  incorporated  with  the  enacting 
clause,  that  the  one  cannot  be  read  witliout  the  other,  then  the 
exception  must  be  negatived."  Our  statute  concerning  the  observ- 
ance of  the  Lord's  day.  Rev.  Sts.  ch.  50,  furnishes  as  plain  an 
example  of  this  rule  of  pleading  as  can  be  found.  By  section  1, 
"  No  person  shall  do  any  manner  of  labor,  business,  or  work,  except 
only  works  of  necessity  or  charity,  on  the  Lord's  day."  By  sec- 
tion 2,  "  No  person  shall  travel  on  the  Lord's  day,  except  from 
necessity  or  charity."  Here  the  exception  is  in  the  enacting  clause, 
and  that  clause  cannot  be  read  without  reading  the  exception.  In 
an  indictment  on  either  of  these  sections,  it  is  doubtless  necessary 
to  negative  the  exception ;  otherwise,  the  case  provided  for  is  not 
made  out.  Labor  or  travelling  merely  is  not  forbidden ;  but  un- 
necessary labor  and  travelling,  and  labor  and  travelling  not  required 
by  charity.  The  absence  of  necessity  and  charity  is  a  constituent 
part  of  the  description  of  the  acts  prohibited,  precisely  as  if  the 
statute  had,  in  totidem  verbis,  forbidden  Unnecessary  labor  and 
travelling,  and  labor  and  travelling  not  demanded  by  charity.  All 
the  cases  in  which  this  rule  of  pleading  has  been  rightly  applied, 
will  be  found,  when  examined  accurately,  to  be  just  the  same  in 
principle.  See  Whitwicke  v.  Osbaston,  1  Levinz,  26 ;  Jones  v. 
Axen,  1  Lord  Raymond,  119 ;  The  King  v.  Jukes,  8  Term  R.  542 ; 
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Thibault  v.  Gibson,  12  Meeson  &  Welsby,  88,  94 ;  Smith  v.  Moore, 
6  Greenleaf,  274;  Reynolds  v.  The  State,  2  Nott  &  McCord, 
365 ;  The  State  v.  Norman,  2  Devereux,  222 ;  Teel  v.  Yellis,  4 
Johnson,  304. 

It  is  stated  in  several  books  that  the  exceptions  in  the  enact- 
ing clause  of  St.  1  Eliz.  ch.  2,  §  14,  need  not  be  negatived  in 
an  indictment;  and  a  case  in  Godbolt,  148,  and  another  in  2 
Leonard,  5,  are  cited,  the  last  of  which  fully  supports  this  state- 
ment. The  reason  for  those  decisions  is  not  given  in  the  reports  ; 
but  we  find  that  St.  29  Eliz.  ch.  6,  §  5,  which  was  passed 
before  those  decisions  were  made,  provided  that  an  indictment  on 
1  Eliz.  need  not  contain  the  averments  which  were  omitted 
in  those  cases.  1  East  P.  C.  18.  1  Starkie  Crim.  PI.  (2d  ed.) 
176. 

In  the  case  of  Attorney-General  v.  Sheriff,  Forrest,  43,  it  was 
held  that,  after  verdict,  an  information  for  the  forfeiture  of  a  ship 
and  cargo,  under  the  provisions  of  a  statute,  is  sufficient,  if  by  neces- 
sary implication  a  negative  of  an  exception  in  the  statute  can  be 
found  upon  the  face  of  the  information.  See  also  Smith  v.  United 
States,  1  Gallison,  267. 

The  word  "  except "  is  not  necessary  in  order  to  constitute  an 
exception  within  the  rule.  The  words  "  unless,"  "  other  than," 
"  not  being,"  "  not  having,"  &c.  have  the  same  legal  effect,  and 
require  the  same  form  of  pleading.  Gill  v.  Scrivens,  7  Term  R. 
27.  Spieres  v.  Parker,  1  Term  R.  141.  The  King  v.  Palmer,  1 
Leach  C.  C.  (4th  ed.)  102.  Wells  v.  Iggulden,  5  Dowling  & 
Ryland,  19.  Commonwealth  v.  Maxwell,  2  Pickering,  139.  The 
State  V.  Butler,  17  Vermont,  145.     1  East  P.  0. 166,  167. 

None  of  the  cases  in  which  indictments  have  been  held  bad  for 
omission  to  negative  exceptions  in  a  statute,  can  be  applied  to  this 
indictment  founded  on  St.  1852,  ch.  322,  §  12,  which  enacts  that 
"  no  person  shall  be  allowed  to  be  a  common  seller  of  spirituous 
or  intoxicating  liquors,  without  being  duly  appointed  or  authorized, 
as  aforesaid"  (by  §§  2-5),  "on  pain  of  forfeiting,"  &c.  This  is 
the  enacting  clause,  which  contains  only  one  exception,  namely, 
persons  duly  appointed  or  authorized ;  and  that  exception  is  neo-a- 
tived  in  this  indictment.  At  the  end  of  the  section,  in  a  subsequent 
clause,  is  a  proviso  as  to  the  sale  of  cider,  &c.  According  to  the 
principle  already  stated,  and  according  to  the  precedents,  this 
proviso  is  matter  of  defence  to  be  shown  by  the  defendant. 
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There  is  a  middle  class  of  cases,  namely,  where  the  exception  is 
not,  in  express  terms,  introduced  into  the  enacting  clause,  but  only 
by  reference  to  some  subsequent  or  prior  clause,  or  to  some  other 
statute.  As  when  the  words  "  except  as  hereinafter  mentioned," 
or  other  words  referring  to  matter  out  of  the  enacting  clause,  are 
used.  The  rule  in  these  cases  is,  that  all  circumstances  of  exemp- 
tion and  modification,  whether  applying  to  the  offence  or  to  the 
person,  which  are  incorporated  by  reference  with  the  enacting 
clause,  must  be  distinctly  negatived.  Verba  relata  inesse  videntur. 
The  King  v.  Pratten,  6  Term  R.  559.  Vavasour  v.  Ormrod, 
9  Bowling  &  Ryland,  597  ;  6  Barnewall  &  Oresswell,  430. 

It  is  an  elementary  principle  of  pleading  (except  in  dilatory 
pleas  which  are  not  favored),  that  it  is  not  necessary  to  allege  matter 
which  would  come  more  properly  from  the  other  side  ;  that  is,  it 
is  not  necessary  to  anticipate  the  adverse  party's  answer  and  fore- 
stall his  defence  or  reply.  It  is  only  when  the  matter  is  such  that 
the  affirmation  or  denial  of  it  is  essential  to  the  apparent  or  primS 
facie  right  of  the  party  pleading,  that  it  must  be  affirmed  or  denied 
by  him  in  the  first  instance. 

The  exceptions  are  overruled,  and  the  case  is  to  go  back  to  the 
municipal  court  for  further  proceedings. 

By  a  statute  of  Maine,  if  an  executor,  knowing  himself  to  be  appointed  as 
such,  shall  not,  within  thirty  days  next  after  the  testator's  death,  cause  his  wiU 
to  be  filed,  &c.  in  the  Probate  Ofiice,  he  shall  upon  such  neglect,  "  without  just 
excuse  made  and  excepted  by  the  judge  of  probate  for  such  delay,"  forfeit  a 
sum  not  exceeding  sixteen  dollars  per  month.  On  a  judgment  against  an  exec- 
utor for  the  penalty  imposed  by  this  statute,  he  sued  out  a  writ  of  error ;  and 
the  principal  error  assigned  was  "that  in  the  declaration  it  was  not  alleged 
that  the  original  defendant  had  neglected  to  file  the  will  without  just  excuse  made 
and  accepted  by  the  judge,"  &c.  The  court  reversed  the  judgment,  for  this 
cause.  Indeed  it  was  impossible  for  them  to  do  otherwise.  But  the  opinion, 
given  on  this  point,  commenced  with  these  remarks :  "  There  is  some  perplexity 
and  contradiction  in  the  books  respecting  the  principles  to  be  applied  in  the 
decision  of  the  question,  in  this  and  many  other  cases  somewhat  similar.  There 
seems  to  be  much  curious  learning,  and  many  nice  and  shadowy  distinctions,  the 
sound  reason  and  solid  sense  of  which  are  not  very  easily  discoverable."  Smith 
V.  Moore,  6  Greenleaf,  at  p.  277.  The  surprise,  excited  by  this  exordium,  has 
induced  a  review  of  the  doctrine  discussed  in  that  case ;  and  this  review  has  only 
increased  that  surprise.  If  there  are  any  legal  principles  which  are  free  from 
perplexity,  or  any  settled  legal  distinctions  which  rest  on  solid  sense  and  sound 
reason,  surely  they  lie  in  the  very  path  which  the  court  must  have  travelled  in 
arriving  at  their  conclusion  in  Smith  v.  Moore. 
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The  rule'  of  pleading  a  statute,  which  contains  an  exception  or  proviso, 
is  usually  thus  expressed  in  the  books,  viz. :  "  If  there  is  an  exception  in  the 
enacting  clause,  the  party  pleading  must  show  that  his  adversary  is  not 
within  the  exception ;  but  if  there  be  an  exception  in  a  subsequent  clause,  or 
subsequent  statute,  that  is  matter  of  defence,  and  is  to  be  shown  by  the  other 
party." 

The  same  rule  is  uniformly  applied  in  pleading  private  instruments  of  con- 
tract. Accordingly,  Lord  Tenterden  places  statutes  and  contracts  together.  In 
Vavasour  v.  Ormrod,  9  Bowling  &  Kyland,  599  ;  6  Barnewall  &  Cresswell,  432, 
he  thus  states  the  doctrine :  "  If  an  act  of  Parliament,  or  a  private  instrument, 
contain  in  it,  first,  a  general  clause,  and  afterwards  a  separate  and  distinct  clause, 
which  has  the  effect  of  taking  out  of  the  general  clause  something  which  would 
otherwise  be  included  in  it ;  a. party,  relying  upon  the  general  clause  in  plead- 
ing, may  set  out  that  clause  only,  without  noticing  the  separate  and  distinct 
clause  which  operates  as  an  exception ;  but  if  the  exception  itself  be  incorporated 
in  the  general  clause,  then  the  party  relying  on  it  must,  in  pleading,  state  it, 
together  with  the  exception."  ^ 

When  a  party  professes  to  recite  a  statute  or  private  instrument,  in  pleading, 
and  omits  an  exception  in  the  "  general  clause,"  there  is  a  variance.  When  he 
counts  on  a  statute  and  attempts  to  bring  a  case,  whether  civil  or  criminal,  within 
the  "general  clause,"  if  he  omits  to  negative  the  exception,  he  shows  no  cause 
of  action,  or  no  offence,  within  the  statute.  The  principle  is  the  same  in  both 
instances.  That  this  rule,  as  to  counting  on  statutes,  stands  on  solid  sense  and 
sound  reason,  and  that  there  is  no  perplexity  in  the  principle  of  it,  is  easily 
shown  by  a  very  few  cases  which  illustrate  its  application.'^ 

The  statute  19  Geo.  II.  ch.  30,  §  1,  enacts  that  no  mariner,  who  shall  serve 
on  board  any  privateer,  &c.  employed  in  the  British  sugar  colonies  in  the  West 
Indies,  nor  any  mariner  being  on  shore  in  said  colonies,  shall  be  liable  to  be  im- 
pressed by  any  officer  of  a  ship  of  war,  unless  such  mariner  shall  have  before 
deserted  from  an  English  ship  of  war.  A  penalty  of  £50  is  given  by  the  same 
statute,  to  any  person  who  shall  sue  therefor,  against  any  officer  who  shall 
impress  a  mariner  contrary  to  its  provisions.  In  an  action  on  this  statute 
against  an  officer  for  impressing  a  mariner,  judgment  was  arrested,  because 
the  declaration  did  not  allege  that  the  mariner  had  not  previously  deserted  from 
any  of  his  Majesty's  ships  of  war.  Spieres  v.  Parker,  1  Term  R.  141.  K,  how- 
ever, the  statute  had,  in  the  enacting  or  general  clause,  merely  imposed  a  penalty 
for  impressing  a  mariner  in  the  sugar  colonies,  and  then  had  added  a  proviso 
that  the  act  should  not  extend  to  mariners  who  had  deserted  from  a  ship  of  war, 
it  would  not  have  been  necessary  to  negative,  in  the  declaration,  the  mariner's 
former  desertion.     That  would  have  been  matter  to  come  from  the  other  side. 

1  "  The  difference  is,  where  an  exception  is  incorporated  in  the  body  of  the  clause,  he  who 
pleads  the  clause  ought  also  to  plead  the  exception ;  but  when  there  is  a  clause  for  the  benefit 
of  the  pleader,  and  afterwards  follows  a  proviso  which  is  against  him,  he  shall  plead  the 
clause,  and  leave  it  to  the  adversary  to  show  the  proviso."  Treby  C.  J.  in  Jones  v.  Axen,  1 
Lord  Raymond,  at  p.  120.    7  Term  R.  31.    i  Johnson,  306. 

2  "  It  is  not  always  easy,"  said  Hoar  J.  in  a  very  recent  case,  "  to  determine  to  which 
class,  whether  of  provisos  or  exceptions,  a  particular  stipulation  belongs;  and  this  one  is 
certainly  very  near  the  line."    Sohier  v.  Norwich  Fire  Insurance  Co.  11  Allen,  386,  388. 
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As  the  enacting  clause  stood,  the  penalty  was  not  given  for  impressing  a  mariner 
in  the  sugar  colonies,  but  for  impressing  a  mariner  there  who  had  not  previously 
deserted  from  a  ship  of  war.  The  word  unless,  in  the  statute,  had  precisely  the 
same  sense  and  operation,  as  if  it  had  been,  in  so  many  words,  enacted  that 
the  penalty  should  be  inflicted  on  any  oflicer  who  should  impress  a  mariner  who 
had  not  previously  deserted.  The  impressed  mariner's  not  having  deserted, 
entered  into  the  very  description,  and  constituted  a  part  of  the  transaction  made 
penal  by  the  statute. 

The  case  of  Gill  v.  Scrivens,  7  Term  R.  27,  stands  on  the  same  principle. 
Lord  Keny  on  there  comprises  the  whole  doctrine  in  a  single  sentence,  —  "the 
writ  ought  to  state  all  those  circumstances  that  entitled  the  plaintiff  to  the  execu- 
tion prayed  by  him."  So  in  the  case  of  the  impressed  mariner.  Lord  Mansfield 
very  briefly  gave  the  whole  matter,  —  "the  plaintiff  must  aver  a  case  which 
brings  the  defendant  within  the  statute."  A  statute  of  Massachusetts  forbids 
labor  and  travelling  on  the  Lord's  day,  except  from  necessity  or  charity.  Labor 
or  travelling,  merely,  is  not  forbidden ;  but  unnecessary  labor  and  travelling,  and 
labor  and  travelling  not  required  by  charity.  The  exception  is  in  the  enacting 
clause,  and  the  absence  of  necessity  and  charity  is  a  constituent  part  of  the 
description  of  the  acts  prohibited ;  exactly  as  if  the  statute  had,  in  totidem 
verbis,  forbidden  unnecessary  labor,  &c.  and  labor,  &c.  not  demanded  by 
charity.  The  State  v.  Barker,  18  Vermont,  195.  The  third  section  of  the  same 
statute  forbids  inn-keepers,  &c.  to  entertain,  on  the  Lord's  day,  the  inhabitants 
of  the  towns  where  inns  are  kept,  "  not  being  lodgers  "  in  the  inns.  An  indict- 
ment on  this  section  was  held  to  be  bad,  because  it  did  not  aver  that  the  per- 
sons entertained  were  not  lodgers.  Commonwealth  v.  Maxwell,  2  Pickering, 
139.  Eex  ».  Dove,  3  Barnewall  &  Alderson,  546.  See  Commonwealths.  Tuck, 
20  Pickering,  362,  363.  An  English  statute  makes  it  penal  for  any  per- 
son, "  other  than  the  persons  employed  in  his  Majesty's  mint,"  &c.  to  make  or 
mend  any  instrument  for  coining.  This  exception  must  be  negatived  in  an 
indictment.  "The  want  of  such  authority  is  part  of  the  description  of  the 
offence  itself."  1  East  P.  C.  167.  So  the  omission  of  an  executor  to  file  the 
will  of  his  testator  was  not  the  penal  matter;  but  his  unexdused  omission. 
Smith  V.  Moore,  6  Greenleaf,  274. 

These  few  examples  are  suflScient  to  illustrate  the  meaning  and  the  reason  of 
the  rule  above  stated.  The  reason  is  simply  this,  viz.  that  unless  an  exception 
in  the  enacting  clause  is  negatived  in  pleading  the  clause,  no  offence,  or  no  cause 
of  action,  appears  in  the  indictment,  or  in  the  declaration,  or  no  defence  on  the 
face  of  the  plea.  The  case  provided  for,  in  the  clause  pleaded,  is  not  made  out 
on  the  record.  But  when  the  exception  or  proviso  is  in  a  subsequent  substan- 
tive clause  of  the  statute,  the  case  provided  for  in  the  enacting  clause  may  be 
fully  stated,  without  negativing  the  subsequent  exception  or  proviso.  A  prima 
facie  case  is  stated ;  and  it  is  for  the  party,  for  whom  matter  of  excuse  is  fur- 
nished by  the  statute,  to  bring  it  forward  in  his  defence. 

It  is  among  the  rudimental  principles  of  pleading,  that  it  is  not  necessary  to 
allege  matter  which  would  come  more  properly  from  the  other  side ;  that  is,  it  is 
not  necessary  to  anticipate  the  adverse  party's  answer,  and  forestall  his  defence 
or  reply.  "  Tis  like  leaping,"  as  Hale  C.  J.  said,  "before  one  come  to  the  stile." 
1  Ventris,  217.    Thus,  it  is  unnecessary,  in  declaring  on  a  bond,  to  negative  the 
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performance,  by  the  defendant,  of  its  conditions ;  and  so  of  all  other  matters  of 
defeasance.  It  is  only  when  the  matter  is  such,  that  its  affirmation  or  denial  is 
essential  to  the  apparent,  or  prim&  facie,  right  of  the  party  pleading,  that  it 
must  be  affirmed  or  denied  by  him  in  the  first  instance.  See  Bunbury,  177 ; 
Espinasse  on  Penal  Statutes,  95;  1  Chitty  Crim.  Law,  284;  Stephen  PI. 
350,  352 ;  Williams  v.  Hingham  Turnpike,  4  Pickering,  »t  p.  345 ;  Gould  PL 
178  et  seq. ;  Purcell  Crim.  PI.  47. 

There  are  two  cases  in  the  old  books,  which,  if  not  investigated,  appear  to 
contradict  the  rule  above  mentioned.  The  statute  1  Eliz.  ch.  2,  §  14,  directs 
that  every  person  "inhabiting  within  the  realm,"  &c.  shall  diligently  and  faith- 
fully, "having  no  lawful  or  reasonable  excuse  to  be  absent,"  endeavor  them- 
selves to  resort  to  their  parish  church,  &c.  upon  every  Sunday,  &c.  upon  pain 
of  punishment  by  the  censures  of  the  church,  and  also  upon  pain  that  every  per- 
son so  offending  shall  forfeit,  for  every  such  offence,  12i.  to  the  use  of  the  poor 
of  the  same  parish.  In  Ann  Mannock's  Case,  Godbolt,  148,  it  was  decided  that 
it  was  not  necessary  to  allege,  in  an  indictment  on  this  section  of  the  statute, 
that  the  defendant  inhabited  within  the  realm,  &c.  No  reason  is  assigned, 
except  "  that  if  it  were  otherwise,  it  ought  to  be  shewed  on  the  defendant's 
part."  Id  Elizabeth  Dormer's  Case,  2  Leonard,  6,  it  was  held  not  to  be  neces- 
sary to  allege,  in  the  indictment,  that  the  defendant  had  no  lawful-  or  reasonable 
cause  to  be  absent.  It  was  said,  the  excuse  should  come  from  the  defendant. 
And  it  is  asserted  in  some  of  the  books  of  most  frequent  reference,  that  under 
the  statute  1  Eliz.  ch.  2,  it  is  not  necessaiy  to  negative  the  exceptions  in  the 
enacting  clause.  Bacon  Ab.  (Gwillim's  ed.)  Heresy,  D.  7  in  the  margin. 
Bacon  Ab.  Indictment,  H.  8.  1  Hawkins  P.  C.  (Curwood's  ed.)  373.  2  Id. 
343.     1  Chitty  Crim.  Law,  283,  284. 

It  will  be  found,  however,  that  by  statute  29  Eliz.  ch.  6,  §  5,  passed  before  the 
decisions  in  Godbolt  and  in  Leonard,  "the  indictment  of  every  such  offender," 
against  the  statute  1  Eliz.  ch.  6,  §  14,  "  mentioning  the  not  coming  of  such  offender 
to  the  church  of  the  parish,  &c.  shall  he  sufficient  in  the  law  ;  and  that  it  shall  not 
be  needful  to  mention  in  any  such  indictment,  that  the  party  offending  was  or  is 
inhabiting,  &c'.  But  if  it  shall  happen  any  such  offender  then  not  to  be  within 
this  realm,  &c.  that]  in  such  case  the  party  shall  be  relieved  by  plea  to  be  put 
in,  in  that  behalf,  and  not  otherwise." 

It  is  very  clear,  that  although  the  statute  not  only  warranted  but  required  the 
two  decisions  above  stated,  yet  that  neither  Sergeant  Hawkins,  nor  his  late 
editor,  nor  the  compiler  nor  editor  of  Bacon's  Abridgment,  had  any  knowledge 
of  it.  Some  eminent  modern  Judges,  English  as  well  as  American,  seem  also  not 
to  have  been  aware  of  its  existence.  Mr.  Justice  BuUer,  in  particular  would 
not  have  invoked  2  Hawkins's  Pleas  of  the  Crown,  243,  to  the  aid  of  Baxter's 
Case,  hereafter  to  be  noticed,  if  he  had  known  or  recollected  this  statute.  See  1 
East  P.  C.  18 ;  2  Chitty  Crim.  Law,  20  note  d ;  1  Starkie  Crim.  PI.  (2d  ed.) 
176 ;  The  State  v.  Barker,  18  "Vermont,  198. 

There  are  ftlso  two  decisions,  made  by  the  twelve  Judges  in  England, 
which,  at  first  view,  may  seem  to  contradict  the  rule  that  requires  exceptions  in 
an  enacting  clause  of  a  statute,  to  be  negatived  in  pleading.  The  statute  48 
Geo.  III.  ch.  129,  now  repealed,  enacted  that  every  person  who  should  steal 
money,  goods,  &c.  from  the  person  of  another,  "  without  such  force  or  putting 
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\ 
in  fear  as  is  sufficient  to  constitute  the  crime  of  robbery,"  should  be  liable  to  be 
transported. 

In  Rex  V.  Pea:rce,  Russell  &  Ryan  C.  C.  174,  and  in  Rex  v.  Robinson,  Rus- 
sell &  Ryan  C.  C.  321,  the  Judges  held  that  it  was  neither  necessary  nor  proper, 
in  an  indictment  on  this  statute,  to  negative  the  force  and  putting  in  fear ;  that 
the  words,  "  without  force,''  &c.  were  to  be  understood  not  charged  to  be  done 
with  force,  &c.  If  the  force,  &c.  had  been  negatived,  proof  bt  force,  &c. 
would  have  entitled  the  defendant  to  acquittal,  and  he  would  have  been  drained 
for  presentment  on  a  charge  of  robbery ;  and  if  convicted  of  robbery,  he  must 
have  been  sentenced  to  execution,  instead  of  transportation.  Under  this  con- 
struction of  the  statute,  it  is  obvious  that  the  doctrine  above  considered  was  not 
impugned  by  these  decisions ;  and  doubtless  the  true  intentions  of  Parliament, 
as  to  the  mitigation  of  punishment,  were  thereby  effected. 

The  case  of  Rex  v.  Baxter,  2  East  P.  C.  781 ;  2  Leach  C.  C.  (4th  ed.) 
578;  5  Term  R.  83,  is  less  easily  brought  within  the  established  principle 
that  regulates  the  negativing  of  exceptions.  By  statute  22  Geo.  HI.  ch.  58, 
"In  all  cases  where  any  goods  or  chattels  shall  have  been  feloniously  taken 
or  stolen  (except  where  the  person  actually  committing  the  felony  shall  have 
been  already  convicted  of  grand  larceny,  or  some  greater  offence)  every  person 
who  shall  buy  or  receive  any  such  goods  or  chattels,  knowing  them  to  have 
been  so  taken  or  stolen,  shall  be  held  and  deemed  guilty  of,  and  may  be  pun- 
ished for,  a  misdemeanor,  and  shall  be  punished  by  fine,  &c.  although  the 
principal  felon  be  not  before  convicted  of  the  said  felony,  and  whether  he  be 
amenable  to  justice  or  not." 

Upon  an  indictment  on  this  statute,  it  was  held  by  a  majority  of  ten  of  the 
Judges,  in  Rex  v.  Baxter,  ubi  supra,  that  it  was  not  necessary  to  aver  that  the  prin- 
cipal offender  had  not  been  convicted.  And  so  the  law  is  laid  down  in  Archbold's 
Criminal  Pleading  (2d  ed.)  155,  and  in  3  Chitty's  Criminal  Law,  959.  Buller 
J.  in  giving  their  opinion,  says  (as  a  second  ground  for  it,  and  the  only  one 
now  in  question),  that  if  it  were  necessary  to  make  such  averment,  "it  would 
be  merely  stating  a  negative  averment,  which  need  not  be  proved  by  the  prose- 
cutor. Such  a  fact  is  matter  of  evidence  to  be  proved  by  the  defendant,  and 
which,  when  proved  by  him,  would  entitle  him  to  an  acquittal." 

This  reason  is  neither  satisfactory  in  itself,  nor  sustained  by  authority.  If  it 
be  conceded  that  a  prosecutor  never  need  to  prove  a  negative  averment,  i.  e. 
that  the  burden  of  proof,  in  such  case,  is  always  on  the  defendant;  yet  this  is  no 
excuse  for  omitting  such  averment,  when  that  averment  is  necessary  to  show  a 
cause  of  action,  or  ground  of  accusation,  described  in  a  statute.  But  such  a  con- 
.cession  is  not  required  by  the  authorities.  In  criminal  and  in  civil  proceedings, 
it  often  lies  on  him,  who  asserts  a  negative  fact,  to  prove  it.  In  criminal 
proceedings,  especially,  the  mere  legal  presumption  of  innocence  frequent- 
ly makes  a  prim&  facie  case  for  the  defendant,  and  drives  the  prosecutor  to 
prove  the  negative.  See  2  Gallison,  499;  1  Bosanquet  &  Puller,  468;  1 
Carrington  &  Payne,  588 ;  5  Maule  &  Selwyn,  206 ;  1  Hawkins  P.  C.  (Cur- 
wood's  ed.)  242 ;  Archbold  Crim.  PI.  (2d  ed.)  68 ;  2  Russell  on  Crimes  (2d  ed.) 
673,  691,  694;  3  Russell  on  Crimes(4th  ed.)  276  et  seq. 

Besides,  does  not  the  very  rule,  which  requires  exceptions  to  be  negatived,  of 
course  import  the  necessity  of  making  negative  averments  ?    And  are  not  all  thft 
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cases  hereinbefore  cited  in  illustration  of  the  rule,  examples  of  the  fatal  effect  of 
not  "stating  a  negative  averment?"  See  1  Starkie  Grim.  PI.  (2d  ed.)  172. 
Perhaps  some  of  the  remarks  that  fell  from  the  court  in  United  States  v. 
Smith,  1  Gallison,  261,  were  not  so  carefully  weighed  as  they  would  have  been, 
if  the  case  had  turned  on  the  point  here  considered.  The  decision,  in  that  case, 
no  one  will  question. 

If  then  BuUer  J.  had  assigned  no  better  reason  than  this,  for  the  decision  in 
Rex  if.  Baxter,  or  if  no  better  reason  could  be  assigned,  the  law  of  that  case,  it 
would  seem,  might  safely  be  denied.  Prior  and  subsequent  decisions  are  directly 
against  it.  The  case  of  Kex  v.  Pollard,  2  Lord  Raymond,  1370,  which  was  re- 
garded in  Baxter's  Case,  as  a  sufficient  precedent,  is  so  reported  that  no  reason 
can  be  found  for  it,  on  the  face  of  the  report,  except  that  previous  indictments 
had  been  drawn  in  the  same  way.  Sir  M.  Foster,  in  his  Crown  Law,  374, 
says  of  Rex  v.  Pollard,  "the  court  would  not,  upon  motion,  arrest  judgment 
upon  an  exception  to  the  indictment,  wJiich  was  never  taken  before ;  and  which 
must  overset  every  judgment  that  had  been  given  on  the  statute.  This  was  a 
solid  and  a  rational  principle  founded  in  political  justice.  For  in  cases  of  this 
kind,  communis  error  facit  jus."  The  passage  in  Hawkins,  also  relied  on  by 
BuUer  J.  as  has  been  before  seen,  utterly  fails  to  support  the  doctrine  for  which 
it  was  cited. 

Perhaps,  however,  a  sufficient  reason,  not  suggested  by  BuUer  J.  may  be  found 
for  the  decision  in  Rex  «.  Pollard  and  in  Rex  v.  Baxter.  The  cases  and  books, 
already  cited,  show  that  the  reason  why  exceptions  in  an  enacting  clause  should 
be  negatived,  is,  that  otherwise  the  record  does  not  show  that  the  act  prohibited, 
&e.  has  been  done.  Furthermore,  in  Rex  v.  Pemberton,  2  Burrow,  1037,  the 
court  say,  "where  the  words  of  a  statute  are  descriptive  of  the  nature  of  the 
offence,  &c.  there  is  a  necessity  to  specify  in  the  particular  words  of  the  statute." 
And  in  Rex  «.  Jarvis,  1  East,  647  note,  Foster  J.  says,  "  where  negatives  are 
descriptive  of  the  offence,  there  they  must  be  set  forth."  Accordingly  Starkie 
remarks  ' '  that  in  Baxter's  and  Pollard's  Cases  there  was  no  necessity  to  call  in  aid 
so  general  a  rule;''  viz.  that  negatives  need  not  be  affirmed,  "for  there  the 
offence  consisted  in  receiving  stolen  goods,  knowing  them  to  have  been 
stolen ;  and  though  the  authority  of  the  court  to  try  the  offenders  depended 
upon  the  negative  circumstance  that  the  principal  felons  had  not  been  con- 
victed, the  definition  of  the  offence  itself  remained  just  as  it  was  before, 
wholly  clear  from  any  negative  description."  1  Starkie  Crim.  PI.  (2d  ed.) 
176,  176. 

Some  writers  and  Judges  have  been  led  into  darkness  and  confusion  by  sup- 
posing "the  enacting  clause"  to  mean  the  "section"  of  the  statute  (as  now 
divided  into  numerical  parts),  in  which  the  matter  is  described  and  enacted. 
This  is  a  misapprehension  of  the  meaning  of  the  terms.  The  only  question,  on 
this  point  of  pleading,  is,  whether  the  exception  is  incorporated  with  the  sub- 
stance of  the  clause  which  defines  the  thing  required  to  be  done  or  omitted,  or 
describes  the  Qualification  or  authority  of  the  person  authorized  or  forbidden  to 
do  or  to  omit  it,  so  as  to  constitute  a  part  of  the  definition  or  description  of  the 
act,  omission,  or  person.  If  the  exception  (by  whatever  phraseology  indicated) 
is  in  a  substantive  clause,  subsequent  to  the  enacting  or  descriptive  clause ;  or, 
as  Lord  Tenterden  expresses  it  "  in  a  separate  and  distinct  clause ; "  it  is  matter 
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of  defence,  and  to  be  shown  by  the  other  party,  though  it  be  in  the  same  section, 
and  even  in  the  next  sentence.  Archbold  Crim.  PI.  (2d  ed.)  26.  Archbold 
Civil  PL  (American  ed.)  159.  Purcell  Crim.  PI.  81.  Teel  v.  Fonda,  4  John- 
son, 304.  Kex  V.  Matters,  1  Barnewall  &  Alderson,  362.  Steel  v.  Smith,  1 
Barnewall  &  Alderson,  94.  In  the  last  of  these  cases,  Bayley  J.  says,  "  where 
there  is  an  exception  so  incorporated  with  the  enacting  clause,  that  the  one  can- 
not be  read  without  the  other,  then  the  exception  must  be  negatived." 

There  is  another  source  of  no  small  confusion  on  this  subject ;  viz.  the  distinc- 
tion so  often  asserted  to  have  been  established  between  summary  convictions, 
and  indictments  and  declarations.  But  it  will  be  more  convenient  to  discuss  that 
topic  at  the  close  of  this  note.  Some  intermediate  matter  may  make  the  discus- 
sion less  obscure  in  that  place  than  in  this. 

A  middle  class  of  cases  requires  notice ;  namely,  where  the  exception  is  not  in 
express  terms  introduced  into  the  enacting  clause,  but  only  by  reference  to  some 
subsequent  clause,  or  some  prior  statute ;  as  where  the  words  "  except  as  here- 
inafter mentioned,"  or  words  of  similar  import,  are  employed.  The  rule,  in  these 
cases,  is,  that  all  circumstances  of  exemption  and  modification,  whether  applying 
to  the  offence  or  the  person,  that  are  incorporated,  by  reference,  with  the  enact- 
ing clause,  must  be  distinctly  negatived.  Verba  relata  inesse  videntur.  See 
Rex  V.  Pratten,  6  Term  R.  559 ;  The  State  v.  Palmer,  18  Vermont,  570 ;  1 
Starkie  Crim.  PI.  (2d  ed.)  176 ;  2  Saunders  PI.  &  Ev.  (2d  ed.)  1025,  1026 ;  1 
Paley  on  Convictions  (Bowling's  ed.)  114.  Southwell's  Case,  Popham,  93,  was 
decided  differently.  But  it  seems  to  have  "  had  its  day."  It  cannot  stand  with 
subsequent  cases,  unless,  on  the  ground  of  a  distinction  between  a  proviso  and 
an  exception;  which  will  presently  be  considered. 

This  rule  is  applied  to  private  instruments,  as  well  as  to  statutes.  Indeed  all 
the  principles  of  the  doctrine  here  discussed  are  entirely  applicable  to  the  plead- 
ing of  contracts.  The  case  of  Vavasour  v.  Ormrod,  9  Bowling  &  Ryland,  697; 
6  Barnewall  &  Cresswell,  430,  was  debt  for  rent.  The  declaration  alleged 
that  the  defendant,  by  the  indenture  of  (Jemise,  was  to  pay  yearly  a  rent  of 
£160.  The  indenture  contained  an  engagement  to  pay  that  sum  yearly,  "  except 
as  hereinafter  mentioned."  There  was  also  an  engagement  by  the  defendant  to 
expend  £600  in  erecting  a  steam  engine  on  the  premises ;  and  there  was  a  sub- 
sequent proviso,  that  if  the  defendant  should  pay  to  the  plaintiff  £800,  in  part  of 
the  £600,  within  three  years,  the  rent  should  be  only  £130  yearly.  Lord  Ten- 
terden  and  his  associates  held  that  the  matter  of  the  proviso  must  be  taken  as 
part  of  the  exception  in  the  reservation  of  rent,  and  that  the  exception  ought  to 
have  been  negatived  in  the  declaration ;  that  it  was  introduced  into  the  reserva- 
tion, by  reference  to  the  subsequent  matter  in  the  indenture,  "and  must  be 
considered  as  an  exception  in  the  general  clause." 

"  There  is  a  technical  distinction  between  a  proviso  and  an  exception,  which 
is  well  understood."  Abbott  J.  in  Steel  v.  Smith,  1  Barnewall  &  Alderson, 
at  p.  99.  Alderson  B.  in  Simpson  v.  Ready,  12  Meeson  &  Welsby,  at  p.  740. 
This  distinction,  though  often  mentioned  in  the  books,  is  not  often  explained. 
When  the  terms  are  used  with  technical  precision,  the  distinction  between  them 
is  perhaps  this,  to  wit,  an  exception  exempts,  absolutely,  from  the  operation 
of  an  engagement  or  of  an  enactment ;  a  proviso  defeats  their  operation,  con- 
ditionally.    An  exception  takes  out  of  an  engagement  or  enactment  something 
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•which  would  otherwise  be  part  of  the  subject-matter  of  it ; '  a  proTiso  avoids 
them  by  way  of  defeasance  or  excuse.^  See  2  Lilly  Ab.  493-496 ;  Plowden, 
361 ;  Carter,  99  et  seq. ;  1  Saunders,  234  a,  note.  5th  ed. ;  233  6.  6th  ed. 

If  this  be  a  correct  notion,  substantially,  of  the  technical  difference  between 
these  terms,  it  is  manifest  that  they  are  seldom  employed  in  their  strict  tech- 
nical sense,  in  the  discussion  (whether  by  writers  or  Judges)  of  the  doctrine 
here  reviewed.  It  is  equally  manifest,  that  the  true  application  of  this  doc- 
trine depends,  not  on  the  terms  that  may  be  used  in  a  statute  or  contract, 
but  on  the  effect  of  those  terms  (according  to  established  rules  of  legal  con- 
struction) in  the  one  or  the  other  of  the  modes  just  mentioned.  See  1 
Lilly  Ab.  559;  Plowden,  363,  466;  Sheppard's  Touchstone,  82;  1  Term  R. 
645.  It  is  obvious,  also,  that  there  are  numerous  instances,  both  in  statutes 
and  contracts,  where  the  legal  effect  of  the  terms  is  neither  that  of  an  excep- 
tion, nor  of  a  proviso,  technically  taken ;  but  of  a  qualification  or  modification 
only. 

On  adverting  now  to  the  accurate  meaning  of  "  enacting  clause  "  in  a  statute, 
and  "  general  clause "  in  a  private  instrument,  it  will  readily  occur  to  the 
reader,  that  a  technical  proviso  will  not  be  likely  ever  to  be  found  in  either. 
Such  proviso  is  hardly  consistent  with  such  clauses.  For  the  same  reason,  a 
technical  exception  will  hardly  be  found  in  a  "  distinct  or  subsequent  clause." 
If  there  are,  or  can  be,  any  instances  of  such  a  position  of  such  provisos  and 
exceptions,  then  Mr.  Day's  rule,  in  a  note  to  his  edition  of  Chitty  on  Pleading, 
vol.  1,  p.  229,  may  be  as  correctly  expressed  as  it  is  correct  in  meaning.  He 
says,  "  K  the  proviso  furnishes  matter  of  excuse  for  the  defendant,  it  need  not 
be  negatived  in  the  declaration,  but  he  must  plead  it.  In  this  point  of  view,  it 
is  immaterial  whether  the  proviso  be  contained  in  the  enacting  clause,  or  be  sub- 
sequently introduced  in  a  distinct  form.  It  is  the  nature  of  the  exception,  and 
not  its  location,  which  decides  the  point."  The  same  is  true,  and  on  the  same 
pririciple,  of  qualifications  and  modifications ;  as  some  of  the  cases,  first  cited  in 
this  note,  conclusively  show.  If  they  are  descriptive,  they  must  be  negatived ; 
if  excusatory,  they  need  not  be. 

It  remains  to  be  inquired,  with  reference  to  the  rule  of  negativing  matter 
incorporated  with  the  enacting  or  general  clause,  by  reference  therein  to  matter 
elsewhere,  whether  there  is  any  distinction  between  technical  provisos  and  excep- 
tions, that  will  save  Southwell's  Case,  Popham,  93,  above  mentioned ;  whether, 
when  the  matter  thus  incorporated  is  an  exception,  it  must  be  negatived ;  but 
need  not  be,  when  it  is  a  proviso. 

In  Rex  V.  Pratten,  6  Term  R.  659,  the  matter  incorporated,  by  reference,  with 
the  enacting  clause  on  which  the  information  was  founded,  was  an  exception  in  a 
former  section  of  the  same  statute ;  and  it  was  decided  that  the  exception  in  that 
section  should  have  been  negatived.    In  Southwell's  Case,  the  matter  thus  incor- 

1  Logically  speaking,  an  exception  ought  to  be  of  that  which  would  otherwise  be  included 
in  the  category  from  which  it  is  excepted;  but  there  are  a  great  many  examples  to  the  con- 
trary.   Lord  Campbell  in  Gurly  v.  Gnrly,  8  Clark  &  Finnelly,  at  p.  764. 

2  The  office  of  a  proviso  in  a  statute  is,  either  to  except  something  from  the  enacting 
clause,  or  to  qualify  or  restrain  its  generality,  or  to  exclude  some  possible  ground  of  misin- 
terpretation of  it  as  extending  to  cases  not  intended  by  the  legislature  to  be  brought  within 
its  purview.    Minis  v.  The  United  States,  15  Peters,  at  p.  445. 
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porated  was  in  a  proviso  in  a  subsequent  section ;  and  it  was  held  that  this 
proviso  need  not  be  negatived.  Sergeant  Hawkins,  on  the  authority  of  this 
case,  says,  "  There  is  no  need  to  allege,  in  an  indictment,  that  the  defendant  is 
not  within  the  benefit  of  the  provisos  of  a  statute  whereon  it  is  founded ;  even  as 
to  those  statutes,  which  in  their  purview  expressly  take  notice  of  the  provisos." 
2  Hawkins  P.  C.  ch.  26,  §  113.  And  Chitty  reaffirms  the  same  position.  1 
Chitty  Crim.  Law,  283. 

Rex  V.  Pratten,  6  Term  R.  659,  was  a  case  of  conviction  before  magistrates, 
and  Southwell's  Case  was  an  indictment.  It  will  probably  be  seen,  hereafter, 
that  this  diversity  warrants  no  difference  of  decision  on  this  point  of  pleading. 

If  matter  referred  to  in  the  enacting  clause  is  therewith  incorporated  and 
makes  a  part  thereof,  what  is  the  difference  in  principle,  whether  that  matter 
stand  as  an  exception  or  as  a  proviso,  in  the  other  section  or  statute  ?  Whatever 
it  may  be  there,  is  it  not  technically  an  exception  here?  Or  if  not  an  exception, 
is  it  not  a  qualification  or  modification,  which,  as  has  been  seen,  must  be  dis- 
tinctly negatived  ? 

Several  approved  writers  have  already  been  cited  (ante,  pp.  13,  14) ,  who  make 
no  mention  of  this  distinction.  See  also  1  Saunders,  262  a,  note  1.  Vavasours. 
Ormrod,  9  Dowling  &  Ryland,  597 ;  6  Barnewall  &  Cresswell,  430,  was  a  case  in 
which  a  proviso,  or  modification,  in  a  distinct  substantive  clause,  was  held  to  be, 
by  relation,  an  exception  or  modification  in  the  general  clause  of  a  contract. 
And  in  Steel  v.  Smith,  1  Barnewall  &>  Alderson,  94,  which  was  an  action  for  a 
penalty  imposed  by  statute,  the  court  fuUy  recognized  the  same  doctrine.  Lord 
EUenborough  said:  "  There  are  not,  in  this  case,  any  words  of  reference  or  of 
virtual  incorporation,  but  this  is  a  distinct  and  substantive  proviso.  On  that 
ground,  I  think,  it  was  not  necessary  for  a  plaintiff  to  notice  it  in  his  declara- 
tion." Abbott  J.  said:  "Here  are  not  in  the  enacting  clause  any  words, 
such  as  '  except  as  hereinafter  provided.'  K  any  such  words  had  been  intro- 
duced, it  might  fairly  have  been  contended  that  the  subsequent  proviso 
was  incorporated  with  the  enacting  clause;  and  then  the  objection  might 
have  been  supported."  That  the  word  "proviso"  was  here  used  in  its  strict 
technical  sense,  will  be  demonstrated  by  inspection  of  the  statute  on  which 
this  case  was  founded.     See  1  Barnewall  &  Alderson,  97  in  the  margin. 

In  Massachusetts  it  has  been  held  that  there  are  a  class  of  cases  to  which 
these  principles  do  not  apply.  "The  general  principle  is,"  says  Dewey  J.  in 
Larned  v.  Commonwealth,  12  Metcalf,  241,  242,  "  that  where,  by  statute  or 
statutes,  there  is  a  gradation  of  offences  of  the  same  species  —  as  in  the  vari- 
ous degrees  of  punishment  annexed  to  the  offence  .of  malicious  burning  of 
buildings,  or  in  the  various  grades  of  the  offence  of  larceny,  it  is  not  necessary 
to  set  forth  a  negative  allegation,  alleging  that  the  case  is  not  embraced  in  some 
other  section  than  that  which,  upon  the  evidence,  may  be  found  to  apply  in  the 
case  on  trial,  and  by  virtue  of  which  the  punishment  is  to  be  awarded.  This 
subject  was  much  considered  in  the  case  of  Commonwealth  v.  Squire,  1  Metcalf, 
258,  and  the  principle  was  there  fully  stated.  If,  therefore,  certain  acts  are,  by 
force  of  the  statutes,  made  punishable  with  greater  severity,  when  accompanied 
with  certain  aggravating  circumstances,  thus  creating  two  grades  of  crime,  it  is 
no  objection  to  an  indictment,  that  it  changes  the  acts  which  constitute  the  minor 
offence,  unaccompanied  by  any  averment  that  the  aggravating  circumstances  did 
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not  exist.  In  such  cases,  the  offence  charged  is  to  be  deemed  the  minor  offence, 
and  punishable  as  such."  Commonwealth  v.  Wood,  11  Gray,  85,  93.  Common- 
wealth V.  Hamilton,  15  Gray,  480. 

The  case  of  Rex  v.  Marshall,  1  Moody  C.  C.  168,  is  at  variance  with  this 
doctrine.  In  that  case  it  was  held  that  an  indictment  is  fatally  defective  which 
may  apply  to  either  of  two  different  definite  offences,  and  does  not  specify  which. 
In  Massachusetts,  the  doctrine  is,  as  already  stated,  that  it  is  not  necessary  to 
refer  to  the  particular  statute  upon  which  the  indictment  is  founded.  This  was 
directly  adjudged  in  Commonwealth  v.  Griffin,  21  Pickering,  523.  The  question 
arose  upon  an  indictment  under  the  Revised  Statutes,  ch.  127,  §  15.  That 
section  made  the  having  of  ten  or  more  pieces  of  counterfeit  coin  in  possession, 
with  intent  to  pass  the  same  as  true,  a  criminal  offence,  and  prescribed  the  pun- 
ishment therefor.  The  sixteenth  section  of  the  same  chapter  made  the  having  of 
less  than  ten  pieces  of  counterfeit  coin  in  possession,  with  intent  to  pass  the  same 
as  true,  a  criminal  offence,  and  prescribed  the  punishment  therefor.  Upon  the 
trial  of  a  case  arising  under  the  statute,  the  jury  found  the  defendant  guilty  of 
having  in  his  possession  a  number  of  pieces,  less  than  ten,  of  counterfeit  coin, 
with  intent  to  pass  the  same  as  true ;  and  it  was  contended  that  such  finding  did 
not  support  the  indictment;  the  offence  charged  being  under  §  15,  and  the 
offence  proved  being  under  §  16.  There,  the  argument  was,  that  the  party  has 
a  right  to  have  his  offence  distinctly  set  forth.  But  it  was  held,  that  it  was  not 
necessary,  in  the  indictment,  to  indicate  the  particular  section,  or  the  particular 
statute,  upon  which  it  is  founded ;  that  if  the  facts  alleged  in  the  indictment,  and 
found  by  the  verdict,  show  that  the  act  done  was  a  crime  punishable  by  statute, 
it  is  sufficient  to  warrant  the  court  in  rendering  a  judgment. 

But  it  is  said  there  is  a  diversity  to  be  noted,  in  applying  the  rules  of  pleading, 
to  summary  convictions  before  justices,  and  to  indictments  and  declarations.  It 
is  asserted  that  in  these  summary  processes,  the  utmost  strictness  is  required  in 
negativing  exceptions  and  provisos,  in  whatever  part  of  the  same  or  of  an  ante- 
cedent statute  they  may  be  inserted.  There  is  nothing,  perhaps,  on  which  the 
books  in  most  frequent  use  are  less  accurate,  than  on  this  point.  Sergeant  Haw- 
kins says,  "A  conviction  on  a  penal  statute  ought  expressly  to  show  that  the' 
defendant  is  not  within  any  of  its  provisos ;  for  since  all  the  proceedings  are  in  a 
summary  manner,  it  is  but  reasonable  that  such  a  conviction  should  have  the 
highest  certainty,  and  satisfy  the  court  that  the  defendant  had  no  such  matter  in 
his  favor  as  the  statute  itseK  allows  him  to  plead."  Chitty  lays  down  the  same 
rule  and  gives  the  same  reason  for  it.  He  asserts  that  "  convictions  upon  penal 
statutes  require  in  this  respect"  (the  negativing  of  exceptions,  &c.)  "much 
greater  strictness  than  in  indictments ;  for  in  general,  it  is  necessary  to  show  by 
negative  averments,  that  the  defendant  is  not  within  any  of  the  provisos  or 
exceptions  of  the  statute.  It  has  indeed  been  said,  that  where  the  proviso  is 
subsequent  to,  and  independent  of,  the  enacting  clause,  it  is  unnecessary  to 
negative  its  exceptions ;  but  this  seems  contrary  to  the  whole  course  of  the 
decisions."  2  Hawkins  P.  C.  ch.  25,  §  113.  1  Chitty  Crim.  Law,  284r-5.  Bacon 
Ab.  Indictment,  H.  3. 

Upon  a  scrutiny  of  the  authorities,  however,  it  is  found  that  although  Judges 
and  writers  have  often  asserted  that  there  is  a  distinction  between  summary  con- 
victions and  indictments,  not  only  as  to  pleading,  but  also  as  to  the  statement  of 
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the  evidence  and  the  negativing  of  exceptions,  &c.  in  the  adjudication,  yet  that, 
at  this  day,  this  distinction  is  not  acknowledged.  See  1  Saunders,  262  a,  note  1 ; 
Rex  V.  Stone,  1  East,  639.  Sed  vide  also  1  Paley  on  Convictions  (Dowling's 
ed.),  112,  123,  207,  208;  Strange,  561,  1101;  Andrews,  289;  1  Term  R.  126, 
322  ;  8  Term  R.  643 ;  1  Phillipps  Ev.  ch.  7,  §  4. 

The  cases  in  which  the  distinction  above  mentioned  has  oftenest  been  spoken 
of,  are  convictions  on  the  English  game  laws.  A  very  brief  notice  of  these  laws, 
and  the  decisions  under  them,  may  therefore  be  here  given.  The  statute  22  & 
23  Car.  II.  ch.  25,  declares  "  that  all  and  every  person  and  persons,  not  having 
lands  and  tenements,  or  some  other  estate  of  inheritance,  in  his  own  or  his  wife's 
right,  of  the  clear  yearly  income  of  £100  per  annum,  or  for  term  of  life ;  or  having 
lease  or  leases  of  ninety-nine  years,  or  for  any  longer  term,  of  the  clear  yearly 
value  of  £130,  other  than  the  son  and  heir  apparent  of  an  esquire,  or  other  person 
of  higher  degree,  &c.  &c."  are  to  be  persons,  by  the  laws  of  the  realm,  "hot 
allowed  to  have  or  keep  for  themselves,  or  any  other  person  or  persons,  any  guns, 
bows,  greyhounds,  &c.  gins,  snares,  &c.  but  shall  be,  and  are  hereby  prohibited 
to  have,  keep,  or  use  the  same."  By  statute  6  Anne,  ch.  14,  it  is  enacted,  "that 
if  any  person  or  persons,  not  qualified  by  the  laws  of  this  realm  so  to  do,  shall  keep 
or  use  any  greyhounds,  &c.  or  any  engine  to  kill  or  destroy  the  game,  and  shall 
be  thereof  convicted,  &c.  by  the  justice  or  justices  of  peace,  where  such  offence 
is  committed,  &c.  the  person  or  persons  so  convicted  shall  forfeit  the  sum  of  £5," 
&c.  By  statute  8  Geo.  I.  it  is  made  lawful,  upon  any  offence  to  be  committed 
against  any  law  then  in  being,  for  the  better  preservation  of  the  game,  for  any 
person  to  proceed  to  recover  the  penalty  by  action  of  debt,  or  on  the  case,  &c. 
as  well  as  by  information  and  conviction  before  a  justice  of  the  peace. 

It  is  perfectly  settled,  that  in  an  information  on  statute  5  Anne,  under  which  a 
summary  conviction  is  sought  before  a  justice  or  justices,  it  is  necessary  to 
negative  all  the  qualifications  enumerated  in  statute  22  &  23  Car.  11. ;  that  it 
is  not  sufficient  to  use  the  words  of  the  former  statute,  and  merely  allege  that 
the  defendant  was  not  qualified  by  the  laws  of  the  realm,  &c.  Rex  v.  Jarvis,  1 
Burrow,  148.     Rex  w.  Earnshaw,  15  East,  466. 

The  ground  on  which  the  courts  have  uniformly  held  that  in  convictions  on  the 
game  laws,  the  qualifications  in  statute  of  Car.  II.  must  be  negatived,  seems  to 
be,  that  this  statute  is  quasi  incorporated  with  the  statute  of  Anne.  See  opinions 
of  Lord  Mansfield,  and  Denison  J.  1  East,  647  note ;  and  of  Lord  Kenyon,  1 
East,  650.  So  far,  then,  there  is  no  distinction  of  principle  between  convictions 
and  indictments  and  declarations. 

But  in  the  application  of  this  principle  of  quasi  incorporation,  the  courts  have 
hitherto  stopped  short.  In  Bluet  v.  Needs,  2  Comyns,  622,  it  was  decided 
that  in  an  action  of  debt  it  was  sufiicient  to  negative,  in  the  declaration,  that  the 
defendant  was  qualified  by  the  laws  of  the  realm,  without  also  negativing  the 
qualifications  in  the  statute  of  Car.  11.  It  is  to  be  remarked,  however,  that 
Foster  J.  in  Rex  v.  Jarvis,  said  he  was  "  strongly  inclined  against  the  authority 
of  the  case  in  Comyns."     1  East,  647  note. 

If  this  distinction  between  an  information  and  an  action  on  the  game  laws  may 
be  regarded  as  established,  there  is  an  anomaly  in  the  law.  For  in  all  other 
cases,  it  is  believed,  there  is  no  distinction,  as  to  pleading,  between  summary 
convictions,  and  actions  and  indictments.     The  only  exception  that  has  been 
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found,  has  been  already  stated,  and  this,  as  has  been  seen,  has  been  questioned 
by  high  authority. 

As  this  last  topic  is  of  little  or  no  direct  practical  importance  in  this  country, 
where  a  trial  by  jury  is  secured,  ultimately,  to  every  person  charged  with  an 
offence,  it  has  been  examined  in  no  further  detail  than  seemed  necessary  for  the 
purpose  of  guarding  against  the  deduction  of  unwarranted  inferences  from  books 
which  are  placed  in  every  student's  hands. 

For  other  cases  illustrative  of  this  branch  of  the  law  of  criminal  pleading,  see 
Commonwealth  v.  Wilson,  11  Gushing,  413;  Commonwealth  v.  Sheffield,  11 
Cushing,  178 ;  Commonwealth  v.  Edwards,  12  Cushing,  602 ;  Commonwealth  v. 
Burding,  12  Cushing,  506 ;  Commonwealth  v.  Hoye,  11  Gray,  462 ;  Common- 
wealth V.  Fitchburg  Railway  Company,  10  Allen,  189  ;  Commonwealth  v.  Trickey, 
18  Allen,  559 ;  The  State  v.  Keen,  34  Maine,  600 ;  The  State  ».  Gumey,  37  Maine, 
149;  The  State  v.  Abbott,  11  Foster,  434;  The  State  v.  McGlynn,  34  New 
Hampshire,  422 ;  The  State  v.  Wade,  34  New  Hampshire,  495 ;  The  State  v. 
Shaw,  85  New  Hampshire,  217 ;  The  State  v.  Abbey,  29  Vermont,  60 ;  The 
State  V.  Miller,  24  Connecticut,  622 ;  The  State  v.  Powers,  25  Connecticut,  48 ; 
Fleming  v.  The  People,  18  E.  P.  Smith,  829 ;  Eawlings  v.  The  State,  2  Maryland, 
201 ;  Eegina  v.  Nugent,  6  Irish  Kep.  474 ;  Rex  v.  Lawless,  1  Hudson  &  Brooke, 
585. 


The  King  v.  Bllis.^ 

Easter  Term  1836. 

Several  Felonies  Parts  of  One  I'ransaction  —  One  Evidence  to  Show 
the  Character  of  Another. 

If  several  acts  of  felonious  taking  property,  are  so  connected  as  to  form  one  transaction, 
evidence  of  each  taking  may  be  received  against  the  prisoner,  so  as  to  establish  the 
specific  felony  charged  in  the  indictment. 

Affidavits  are  not  admissible  to  aggravate  punishment  upon  a  conviction  for  felony, 
even  though  the  record  be  removed  into  this  court. 

Indictment  against  the  prisoner  for  feloniously  stealing  six  pieces 
of  the  current  coin  of  this  realm,  called  shillings,  the  property  of 
Susan  Newman.  Second  count,  laid  the  property  in  S.  Newman, 
and  her  nine  children,  naming  them.  Third  count,  charged  the 
prisoner  with  feloniously  stealing  six  pieces  of  the  current  coin  of 
the  realm,  called  sixpences,  the  property  of  Susan  Newman ;  and 
the  fourth  count  laid  the  property  in  the  sixpences  to  be  in  S.  New- 
man, and  her  nine  children,  naming  them.     This  indictment  was 

'  9  Dowling  &  Ryland,  174,  and  6  Barnewall  &  Cresswell,  147,  but  not  so 
fully  reported. 
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found  at  the  jail  delivery,  in  and  for  the  city  of  Exeter,  and  upon 
a  suggestion  made  by  the  prisoner,  supported  by  affidavits,  that  he 
could  not  have  a  fair  and  impartial  trial  at  Exeter,  by  reason  of 
prejudicial  statements  published  respecting  his  case  in  the  Exeter 
newspapers,  it  was  afterwards  removed  into  this  court  by  certi- 
orari ;  whereupon  an  order  was  made  that  a  jury  to  try  the  indict- 
ment should  be  impanelled  from  the  body  of  the  county  of  Devon. 
At  the  last  summer  assizes  for  the  said  county,  the  prisoner  was 
accordingly  tried  before  Littledale  J.  on  the  nisi  prius  side,  and 
found  guilty.  In  support  of  the  indictment,  the  facts  proved  were 
these  :  The  prisoner  had  been  shopman  in  the  employment  of  the 
prosecutrix,  a  general  dealer,  at  Exeter.  Suspicion  being  enter- 
tained of  his  honesty,  on  the  5th  September  1825,  one  of  the  sons 
of  the  prosecutrix,  put  seven  shillings,  and  one  half  crown,  and 
one  sixpence,  all  marked  in  a  particular  manner  into  the  shop  till, 
in  which  there  was  no  other  silver  at  that  time.  The  prisoner  was 
then  watched  by  the  prosecutrix's  son,  who  went  in  and  out  of  the 
shop  at  different  times,  looking  occasionally  into  the  till,  whilst 
customers  came  into  the  shop  and  purchased  goods.  When  the 
till  was  first  examined  by  the  prosecutrix's  son,  it  contained  eleven 
and  sixpence.  After  that  he  received  one  shilling  from  a  customer 
and  placed  it  in  the  till.  Another  customer  soon  afterwards  paid 
one  shilling  to  the  prisoner,  who  was  seen  to  go  with  it  to  the  till, 
to  put  his  hand  into  the  till,  and  withdraw  it  clenched.  He  then 
left  the  counter,  and  was  observed  to  raise  his  hand,  clenched,  to 
one  of  his  waistcoat  pockets.  The  till  was  examined  again  by  the 
prosecutrix's  son,  and  he  found  only  lis.  6c?.  instead  of  13s.  Qd., 
which  ought  to  have  been  there.  The  counsel  for  the  prosecution 
was  then  proceeding  to  examine  the  witness  to  other  acts  of  taking 
money  from  the  till,  when  Wilde,  Serjeant,  for  the  prisoner,  con- 
tended the  prosecutrix  must  make  her  election,  and  confine  herself 
to  evidence  of  one  felony,  and  ought  not  to  be  permitted  to  prove 
cumulative  felonies.  The  learned  Judge,  after  consulting  with 
Gaselee  J.  the  other  Judge  of  assize,  overruled  the  objection,  and 
allowed  the  prosecutrix's  son  to  prove  several  takings  by  the  pris- 
oner. He  proved  that  upon  each  of  several  inspections  of  the  till 
after  the  prisoner  had  opened  it,  he  found  a  less  sum  than  he 
expected  to  find.  On  one  occasion  there  was  8s.  M.  in  the  till, 
and  he  observed  that  most  of  that  money  was  marked.  He  then 
put  in  Is.  Qd.  more,  and  upon  examining  the  till  again  he  found 
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only  6s.  Qd.  A  constable  was  then  sent  for,  and  on  searching  the 
prisoner's  person,  there  were  14s.  Qd.  found  in  his  waistcoat  pocket. 
Six  of  the  shillings  were  part  of  the'  money  marked  by  the  prose- 
cutrix's son,  and  placed  by  him  in  the  till  that  morning. 

C.  F.  Williams  for  the  prosecution  said,  he  relied  upon  the  taking 
of  the  3s.  %d.  after  the  witness  had  added  Is.  M.  to  the  8«.  &d., 
which  was  then  in  the  till,  and  desired  that  the  learned  Judge 
would  exclude  from  the  consideration  of  the  jury  the  other  tak- 
ings ;  which  was  done  accordingly.  The  jury  found  the  prisoner 
guilty. 

Praed,  on  the  fourth  day  of  this  term  (the  prisoner  being  present 
and  placed  at  the  bar),  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  learned  Judge  had  improperly  received  evidence 
of  more  than  one  felony,  the  effect  of  which  was  to  prejudice  the 
prisoner ;  for,  although  at  the  conclusion  of  the  case  the  counsel 
■for  the  crown  desired  the  attention  of  the  jury  to  be  confined  to 
one  act  of  taking,  yet,  as  other  acts  of  taking  had  been  previously 
proved,  the  minds  of  the  jury  must,  necessarily,  have  been  biassed 
against  the  prisoner  by  such  evidence,  when  they  came  to  consider 
of  their  verdict. 

Abbott  C.  J.  There  may  be  several  counts  in  an  indictment, 
each  professing  to  charge  the  prisoner  with  a  distinct  and  separate 
felony ;  and  in  such  case  it  is  usual  for  the  Judge  to  confine  the 
prosecutor  to  evidence  of  one  single  act  of  felony,  in  order  that 
the  prisoner  may  not  be  entangled  in  his  defence  ;  but  where  the 
act  charged  is  of  itself  multifarious,  and  it  becomes  necessary  to 
go  through  the  whole  of  the  evidence,  in  order  to  arrive  at  the 
truth,  I  think  the  judge  at  the  trial  has  a  right  to  receive  such 
evidence  as  he  in  his  discretion  may  think  proper  for  the  ends  of 
justice.  The  course  of  proceeding  at  a  trial  of  this  nature  is 
entirely  a  matter  of  discretion  in  the  judge;  and  it  can  be  no 
ground  for  granting  a  new  trial,  that  he  has  exercised  that  discre- 
tion in  a  way  which  may  be  thought  prejudicial  to  the  prisoner. 
If  we  should  lay  down  the  rule  so  strictly  as  is  contended  for,  it 
might  lead  to  very  serious  consequences,  for  it  might  tend  to  the 
exclusion  of  evidence,  in  many  cases  essential  to  the  ends  of  jus- 
tice. It  very  often  becomes  necessary  to  go  through  a  mass  of 
evidence,  in  order  to  enable  the  judge  to  fix  upon  that  which 
establishes  distinct  proof  of  a  specific  crime.  However,  although 
we  are  of  opinion  that  no  rule  ought  now  to  be  taken,  yet  if 
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when  the  prisoner  is  brought  up  for  judgment,  and  the  learned 
Judge's  report  is  read,  it  should  occur  to  us  that  any  injustice 
has  been  done  towards  the  prisoner,  he  shall  have  the  benefit  of 
our  opinion. 

The  prisoner  was  then  remanded,  and  on  a  subsequent  day  he 
was  brought  up  for  judgment,  when  the  Judge's  report  having 
been  read, 

Chitty  and  Praed,  renewed  the  application,  and  contended :  first, 
that  inasmuch  as  each  act  of  taking  money  from  the  till  was  a  dis- 
tinct felony,  the  evidence  of  any  more  than  one  act  was  inadmis- 
sible on  the  trial  of  the  prisoner,  because  of  its  tendency  to  distract 
his  attention,  and  confound  him  in  his  defence,  and  also  of  the 
effect  it  was  likely  to  have  on  the  mind  of  the  jury  to  his  prejudice ; 
and  secondly,  that  if  all  the  marked  money  was  taken  at  one 
time,  then  the  offence  amounted  only  to  embezzlement,  which  was 
different  from  that  with  which  he  was  charged ;  and  therefore,  in 
either  view  of  the  case,  the  prosecutrix  ought  to  have  been  put  to 
her  election,  and  not  allowed  to  go  into  evidence  of  any  more  than 
one  taking.  They  cited  1  East  P.  0.  354,. 519;  Rex  v.  Wylie,  1 
New  Reports,  92 ;  2  Leach  C.  C.  983,  and  post  p.  26 ;  Rex  v.  Mil- 
lard, Russell  &  Ryan  C.  0.  245  ;  Rex  v.  Taylor,  Russel  &  Ryan 
C.  0.  63 ;  3  Bosanquet  &  Puller,  596,  and  2  Leach  0. 0.  974  ;  Rex 
V.  Ball,  Russell  &  Ryan  C.  0.  132  ;  1  Campbell,  324. 

C.  F.  Williams,  and  Ooleridge,  for  the  Crown,  were  stopped  by 
the  court. 

Bayley  J.i  I  am  of  opinion  that  it  was  in  the  discretion  of  the 
judge  to  confine  the  prosecutrix  to  the  proof  of  one  felony,  or  to 
allow  her  to  give  evidence  of  other  acts  which  were  all  tending  to 
one  entire  transaction,  and  to  show  that  in  fact  but  one  felony  was 
committed.  Generally  speaking,  where  an  indictment  contains 
charges  of  different  unconnected  felonies,  the  rule  is  to  confine  the 
prosecutor  to  one  specific  charge,  in  order  that  the  prisoner  may 
not  be  embarrassed  in  his  defence ;  but  where  there  are  several 
felonies  connected  together,  forming  parts  of  one  entire  transaction, 
then  one  may  be  evidence  to  show  the  character  of  the  other.  It 
seems  to  me,  that  all  the  evidence  admitted  in  this  case,  had  a 
tendency  to  show  that  the  prisoner  was  guilty  of  the  felony  in 
question.  The  evidence  objected  to,  was  in  fact,  nothing  more 
than  the  history  of  the  state  of  the  till  from  the  time  when  the 
'  Abbott  C.  J<  was  absent. 
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marked  money  was  put  into  it,  until  the  period  when  it  was  found 
in  the  possession  of  the  prisoner.  Early  in  the  morning  the  prose- 
cutrix's son  puts  into  the  till  seven  shillings,  a  half-crown,  and  a 
sixpence,  marked  in  a  particular  manner.  He  afterwards  sees  the 
prisoner  go  to  the  till,  and  then  ascertains  what  is  the  state  of 
the  till.  Unless  he  had  done  so,  he  could  not  tell  whether  the 
prisoner  had  abstracted  any  of  the  marked  money  at  that  time. 
The  subsequent  examinations  of  the  till,  only  went  to  show  a 
history  of  the  state  of  it ;  and  if  that  particular  question  had  been 
pointed  out  to  the  attention  of  the  court,  probably  the  prisoner's 
counsel  would  have  acceded  to  it.  Inasmuch,  therefore,  as  the 
whole  of  the  evidence  only  went  to  give  an  account  of  the  state  of 
the  drawer,  until  the  ultimate  period  of  the  prisoner's  detection 
(and  with  that  view  it  was  absolutely  necessary),  I  think  there 
was  nothing  unfair  towards  the  prisoner,  in  allowing  the  evidence 
to  be  received,  and  consequently  that  there  is  no  ground  for  the 
present  application. 

HoLEOYD  J.  I  am  of  the  same  opinion.  In  the  case  of  Rex  v. 
Egerton,  Russell  &  Ryan  0.  C.  375,  where  the  prisoner  was  in- 
dicted for  robbing  the  prosecutor  of  a  coat,  the  robbery  having 
been  committed  by  the  prisoner's  threatening  to  charge  the  prose- 
cutor with  an  unnatural  crime,  I  received  evidence  of  a  second 
ineffectual  attempt  to  obtain  a  11.  note  from  the  prosecutor  by 
similar  threats,  but  reserved  the  point  for  the  consideration  of  the 
Judges,  and  they  were  of  opinion  that  the  evidence  was  admissible 
to  show  that  the  prisoner  was  guilty  of  the  prior  offence. 

LiTTLEDALE  J.  coucurrcd.  Hule  refused. 

The  counsel  for  the  prosecution  tendered  aflSdavits  in  aggrava- 
tion of  punishment ;  but  the  court  was  clearly  of  opinion  that  in 
cases  of  felony  such  a  mode  of  proceeding  was  not  allowable.  In 
cases  of  misdemeanor  the  rule  was  otherwise. 

The  court  sentenced  the  prisoner  to  be  transported  for  seven 
years. 

The  principle,  that,  when  felonies  are  so  connected  together  as  to  form  part 
of  one  entire  transaction,  evidence  of  one  may  be  given  to  show  the  character  of 
the  other,  is  well  illustrated  by  several  recent  cases.  Kegina  v.  Rearden,  4  Fos- 
ter &  Finlason,  76,  Willes  J.  Commonwealth  v.  Riggs,  14  Gray,  376.  Thus, 
where  the  lessee  of  a  coal-mine  had  run  levels  from  his  own  shaft  into  his  neigh- 
bors' mines,  and  had,  during  a  period  of  four  years,  been  constantly  extracting 
coal  belonging  to  thirty  different  proprietors,  he  was  permitted  to  be  indicted 
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in  one  and  the  same  count  for  stealing  the  coal  of  each  of  these  proprietors ; 
and  although  Erie  J.  in  summing  up,  advised  the  jury  to  confine  their  attention 
to  one  particular  charge,  he  refused  to  make  the  prosecutor  elect  on  which  case 
he  would  rely,  bu,t  allowed  him  to  give  evidence  in  support  of  all  the  charges,  as 
at  least  furnishing  evidence  of  a  felonious  intent.  Kegina  ».  Bleasdale,  2  Car- 
rington  &  Kirwan,  765.  This  shows  that  as  the  takings  were  all  by  means  of  one 
shaft,  though  from  the  lands  of  different  people,  it  was  one  continuous  taking, 
and  that  a  continuous  taking  may  consist  of  a  number  of  separate  takings. 

In  Kegina  b.  Firth,  38  Law  Journal,  M.  C.  64 ;  Law  Rep.  1 C.  C.  172,  the  indict- 
ment charged  the  prisoner  with  stealing  1000  cubic  feet  of  gas  on  a  particular  day. 
The  evidence  connected  the  prisoner  with  the  abstraction  for  several  years  of 
gas  from  the  main  of  the  prosecutors  by  a  pipe  which  had  been  used  for  the 
purpose  of  partly  lighting  a  factory  by  gas  without  its  passing  through  the  meter. 
It  was  held  that  the  circumstances  attending  the  abstraction  of  gas  by  that 
means  for  the  whole  of  that  time  were  rightly  given  in  evidence,  and  that  the 
prosecutors  were  not  called  upon  to  elect  to  proceed  on  one  particular  act  of 
taking,  for  the  whole  of  the  acts  constituted  one  continuous  taking,  and  did  not 
show  separate  takings  at  different  times.     And  it  seems  that  if  the  facts  had 
amounted  to  proof  of  separate  and  distinct  takings  from  time  to  time,  though  the 
prosecution  might  have  been  called  upon  to  elect  upon  which  taking  or  takings 
they  would  proceed,  the  evidence  would  have  been  equally  admissible  as  tend- 
ing to  show  the  felonious  nature  of  the  one  taking  selected.     This  case  was 
illustrated  by  cases  put  during  the  argument.     Channell  B. :  "If  a  man  went 
to  one  of  the  cellars  at  Heidelberg,  and  from  a  large  vat  of  hock,  which  is 
continually  filling,  he  drew  out  the  wine  by  means  of  a  plug  and  set  it  running, 
and  went  away  for  some  time,  and  the  wine  continued  running  for  some  days 
from  day  to  day,  is  not  that  one  continuous  act  of  taking?"    Byles  J. :  "  Take 
the  case  of  pairs  of  boots  disappearing  from  time  to  time,  and  evidence  given 
of  stock-taking  on  the   1st   of  April  of  one  year,  and   on  the  next   stock- 
taking, on  the   1st  of  April  of  the  subsequent  year,  it  was  found  that  100 
pairs   of  boots   had  disappeared,  and  these  were  all  found  on  the  prisoner's 
premises :  could  it  be  said  that  these  were  distinct  takings,  and  that  the  pros- 
ecution must  elect  on  which  to  proceed?"    Bovill  C.  J.;  "There  may  have 
been  fifty  takings,  but  you  cannot  fix  any  of  them."    Lush  J. :  "Take  the  case 
of  a  man  going  with  a  cart  and  horse  to  a  granary,  and  taking  a  load  of  grain 
out,  and  then  returning  and  taking  another  load  of  grain,  and  so  on  till  he 
had  cleared  the  granary,  can  you  say  that  that  is  not  one  transaction  and  one 
taking?     The  means  continue,  and  the  intention  is  continually  present."    Bovill 
C.  J.  delivered  the  opinion:  "Regina  v.  Bleasdale  shows  that  a  continuous 
taking  may  consist  of  a  number  of  separate  acts.     The  judgment  of  Erie  J.  in 
that  case,  brings  it  near  this  case.     It  is  even  stronger,  for  there  evidence  was 
given  of  abstractions  of  coal  belonging  to  a  number  of  different  owners ;  here 
the  gas  taken  belonged  to  one  proprietor ;  viz.  the  gas  company.     In  Regina 
V.  Shepherd,  37  Law  Journal,  M.  C.  45 ;  Law  Rep.  1  C.  C.  118,  the  prisoner 
was  convicted  of  cutting,  with  intent  to  steal,  trees  at  one  time  to  the  value  of  51. 
The  cutting  down  the  trees  took  place  during  a  certain  month,  but  there  was  no 
evidence  to  show  the  precise  day  or  days  on  which  they,  or  any  of  them,  were 
cut  down ;  and  the  case  turned  upon  whether  trees  of  a  sufficient  value  had 
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been  cut  down  at  one  time.  It  was  said,  if  the  trees  were  cut  down  so  con- 
tinuously as  to  form  one  transaction,  it  was  a  cutting  down  at  one  time,  and  a 
conviction  for  cutting  with  intent  to  steal  at  one  time,  was  affirmed.  Here  the 
taking  was  by  means  of  a  pipe  inserted  in  the  main,  and  it  was  always  open  at 
the  point  of  junction.  There  was  no  period  of  time  at  which  it  was  closed ;  but 
even  if  that  fact  had  not  existed  in  this  case,  I  should  still  have  thought  it  a 
continuous  taking.  This  case  has  been  illustrated  by  other  instances,  put  in  the 
argument,  of  the  man  going  to  the  granary  with  wagons  and  filling  them  with 
portions  of  the  grain  from  time  to  time,  as  the  opportunities  occurred ;  and  of  a 
larceny  accomplished  by  stealing  from  separate  rooms  on  two  successive  nights, 
or  from  rooms  where  workmen  were  employed  at  successive  intervals,  as  the 
absence  of  the  workmen  afforded  opportunity.  In  all  these  cases,  upon  prin- 
ciple, there  would  be  one  continuous  taking." 

Where  four  indictments  were  found  against  a  woman,  which  respectively 
charged  her  with  poisoning  her  husband  and  two  of  her  sons,  and  with  attempt- 
ing to  poison  a  third  son,  evidence  was  tendered  on  the  trial  of  the  first  indict- 
ment, that  arsenic  had  been  taken  by  the  three  sons  a  few  months  after  their 
father's  death;  that  all  the  four  parties,  when  taken  ill,  exhibited  the  same 
symptoms ;  and  that  the  woman,  who  had  lived  in  the  same  house  with  her 
husband  and  children,  had  been  in  the  habit  of  preparing  their  meals.  It  was 
objected,  on  behalf  of  the  prisoner,  that  the  facts  proposed  to  be  proved  took 
place  subsequently  to  the  death  of  the  husband,'  and  were,  moreover,  calculated 
to  create  a  suspicion  that  the  prisoner  had  committed  three  other  felonies ;  but 
the  court  held  that  the  evidence  was  clearly  admissible,  for  the  purpose  of  prov- 
ing, first,  that  the  husband  died  of  arsenic,  and  next,  that  his  death  had  not  been 
accidental.  Pollock  C.B. :  "I  am  of  opinion,  that  evidence  is  receivable  that 
the  death  of  the  three  sons  proceeded  from  the  same  cause ;  namely,  arsenic. 
The  tendency  of  such  evidence  is  to  prove,  and  to  confirm  the  proof  already 
given,  that  the  death  of  the  husband,  whether  felonious  or  not,  was  occasioned 
by  arsenic.  In  this  view  of  the  case,  I  think  it  wholly  immaterial  whether  the 
deaths  of  the  sons  took  place  before  or  after  the  death  of  the  husband.  The 
domestic  history  of  the  family,  during  the  period  that  the  four  deaths  occurred, 
is  also  receivable  in  evidence  to  show  that  during  that  time  arsenic  had  been 
taken  by  four  members  of  it,  with  a  view  to  enable  the  jury  to  determine 
whether  such  taking  was  accidental  or  not.  The  evidence  is  not  inadmissible 
by  reason  of  its  having  a  tendency  to  prove  or  to  create  a  suspicion  of  a  sub- 
sequent felony."  Kegina  v.  Geering,  18  Law  Journal,  M.  C.  215.  Pollock  C.  B. 
who  consulted  Alderson  B.  and  TaUburd  J.,  and  they  agreed  with  him  in  opinion, 
and  therefore  the  point  was  not  reserved.  The  prisoner  was  executed.  See  also 
Regina  v.  Garner,  3  Foster  &  Finlason,  Willes  J.  and  Pollock  C.  B. ;  s.  c. 
more  fiiUy  reported  4  Foster  &  Finlason,  346.  But  see  Kegina  v.  Winslow, 
8  Cox  C.  C.  397,  Martin  B.  and  Wilde  B.,  which  case  is  questioned  by  Mr. 
Greaves.     3  Russell  on  Crimes,  292  note.  4th  ed. 

In  Regina  v.  Proud,  Leigh  &  Cave  C.  C.  97,  the  prisoner,  a  member  of  a 
Friendly  Society,  was  employed  to  receive  the  weekly  payments  made  by  the 
members.    He  gave  correct  receipts  to  the  members,  but  omitted  to  enter  in 

1  It  was  conceded  that  the  evidence  would  have  been  admissible  had  the  deaths  taken 
place  premmsly  to  the  death  of  the  husband. 
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the  contribution  and  cash  books  a  large  number  of  the  sums  so  received.  On 
being  called  upon  for  an  explanation,  he  admitted  that  he  had  received  the  sums 
so  omitted.  Upon  the  trial,  these  books  were  tendered  generally  in  evidence, 
and  received ;  although  it  was  objected  that  the  evidence  ought  to  be  confined 
to  the  three  entries  forming  the  subject  of  the  three  charges  in  the  indictment. 
Held,  that  they  were  rightly  admitted.  And  where  an  indictment  for  embezzle- 
ment charged  three  offences,  and  it  appeared  that  the  prisoner  had  made  correct 
entries  of  a  number  of  payments  made  by  him  in  one  week,  but  had  cast  up 
the  whole  £2  less  than  the  correct  amount ;  and  in  another  week  there  was  a 
precisely  similar  error  of  the  same  amount,  and  the  same  in  a  third  week,  and 
these  were  the  cases  charged  in  the  indictment ;  Williams  J.  held  that  a  series 
of  similar  errors  both  before  and  after  those  which  formed  the  subject  of  the 
indictment  were  admissible.  It  was  clear  that  the  defence  to  the  three  charges 
would  be  that  these  were  mere  errors  in  casting  up  the  accounts,  and  such  de- 
fence naturally  arising,  any  lawful  means  might  be  resorted  to  whereby  such 
defence  might  be  anticipated,  and  proved  to  be  ill-founded ;  and  evidence  which 
was  admissible  for  such  a  purpose  was  not  the  less  so  because  it  tends  to  prove 
the  commission  of  other  felonies  by  the  prisoner.  Regina  ».  Richardson,  2  Foster 
&  Finlason,  343 ;  8  Cox  C.  C.  448.  And  where  a  man  committed  three  burg- 
laries in  one  night,  and  left  at  one  of  the  houses  property  taken  from  another, 
the  three  felonies  were  considered  so  connected  that  the  court  heard  the  history 
of  them  all.  Case  cited  by  LordEUenboroughinRex  v.  Wylie,  1  New  Reports, 
at  p.  94 ;  2  Leach  C.  C.  at  p.  985,  and  post  p.  28.  Regina  v.  Stonyer,  Wightman 
J.  3  Russell  on  Crimes,  282.  4th  ed.  And  the  same  course  was  adopted  where 
the  prisoner  was  charged  on  three  indictments  with  firing  three  stacks  belong- 
ing to  separate  parties,  .and  it  appeared  that  the  stacks,  being  within  sight  of 
each  other,  were  fired  about  the  same  time.  \Rex  v.  Long,  6  Carrington  & 
Payne,  179,  Gurney  B.  Regina  v.  Cobden,  3  Foster  &  Finlason,  833,  Bram- 
wellB. 

It  is  to  be  observed,  that  in  all  these  cases  the  evidence  must  be  taken  to  ' 
be  subject  to  the  qualification  that  the  other  felonies  were  shown  to  have  some 
connection  with  the  felony  charged.  Where  an  indictment  contained  counts  for 
stealing  and  receiving  woollen  cloth,  the  property  of  A.,  knowing  it  to  have 
been  stolen,  evidence  of  the  possession  of  cloth  stolen  from  another  person,  prior 
to  the  time  of  the  stealing  charged  in  the  indictment,  was  held  not  admissible  to 
prove  either  the  larceny  or  the  receiving.  Lord  Campbell  C.  J. :  "  The  law  of 
England  does  not  allow  one  crime  to  be  proved  in  order  to  raise  a  probability 
that  another  crime  has  been  committed  by  the  perpetrator  of  the  first."  Regina 
V.  Oddy,  20  Law  Journal,  M.  C.  198 ;  5  Cox  C.  C.  210 ;  2  Denison  C.  C.  264. 
See  Parker  ».  Green,  2  Best  &  Smith,  299,  310,  See  also  the  note  to  The  King 
V.  Wylie,  post  pp.  32,  33. 
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The  King  v.  Wylie.^ 

April  Term  1804. 

Counterfeit  Bank  Notes  and  Coin  —  Previous  and  Subsequent  Titter- 
ings —  Different  Denomination  —  Evidence  of  G-uilty  Knowledge. 

To  prove  the  guilty  knowledge  of  an  utterer  of  a  forged  bank-note,  evidence  may  be 
given  of  his  having  previously  uttered  other  forged  notes,  knowing  them  to  be 
forged. 

•  At  the  Old  Bailey,  in  April  session  1804,  Sarah  Wylie,  other 
wise  Evans,  and  Ann  Haines,  otherwise  Foss,  were  tried  before 
Mr.  Justice  Heath,  present  Baron  Thompson,  on  an  indict- 
ment containing  eight  counts,  charging  them,  first,  with  forging  a 
two  -pound  bank-note  on  the  12th  March  1804 ;  secondly,  with 
feloniously  offering,  disposing  of,  and  putting  away  a  forged  note  ; 
thirdly,  with  forging  a  promissory  note  for  the  payment  of  money, 
in  the  form  of  a  bank-note ;  fourthly,  with  uttering  it  knowingly ; 
and  four  other  counts,  with  intention  to  defraud,  first,  the  Bank  of 
England,  and,  secondly,  John  Hind. 

The  two  prisoners,  on  the  12th  March  1804,  went  together  into 
the  shop  of  Mr.  Hind,  an  ironmonger,  No.  134  Whitechapel,  and 
purchased  a  brass  footman  for  four  shillings,  for  which'  Wylie 
offered  the  note  in  question  to  pay  for  it ;  but  on  its  being  com- 
municated to  them  that  it  was  suspected  to  be  a  bad  one,  they  both 
affected  great  surprise,  and  produced  a  good  note,  and  paid  for  the 
article  out  of  it.  Being,  however,  questioned  as  to  where  they 
lived,  and  from  whom  they  had  received  the  first  note,  they  prevar- 
icated, and  gave  in  not  only  false  names,  but  false  addresses 
to  their  residence.  The  note  and  the  prisoners  were  therefore 
stopped  by  Mr.  Hind's  journeyman,  who  told  them  they  must  go 
with  him  to  the  bank,  which  they  refused  to  do,  and  they  were 
taken  into  custody  on  suspicion  that  they  had  offered  it  knowing 
it  to  be  forged ;  but,  to  make  this  fact  more  clear,  the  counsel  for 
the  crown  offered  evidence  that  the  prisoners  had,  on  the  13th 
February  1804,  uttered  a  forged  two-pound  note  to  Mr.  Jones, 
cheese-monger,  No.  7  Cow  Lane ;  another  on  the  25th  February,  to 
Mr.  Findle,  of  Brewer  Street,  Golden  Square ;   another  on  28th 

'  1  New  Reports,  92 ;  s.  c.  under  the  name  of  The  King  ».  Whiley,  2  Leach 
C.  C.  983.  4th  ed. 
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February,  to  Mr.  Corder,  grocer,  Broad  Street,  Bloomsbury ;  and 
that  on  being  asked,  at  each  place,  for  their  names  and  places  of 
abode,  they  gave  false  names  and  false  addresses. 

Knapp  and  Alley,  for  the  prisoners,  objected  to  this  evidence. 
They  contended  that  the  facts  now  offered  in  evidence  would,  if 
true,  constitute  three  distinct  and  independent  charges  of  felony ; 
and  that  it  was  a  settled  rule  of  law,  that  no  testimony  could  be 
given  of  any  fact  not  relevant  to  or  connected  with  the  specific 
charge  in  the  indictment,  which  was  the  only  charge  of  which  the 
prisoners  had  notice,  or  against  which  they  were  in  any  way  pre- 
pared to  defend  themselves.  That  in  indictments  of  burglary  or 
robbery,  the  court  never  suffered  other  burglaries  or  other  rob- 
beries, previously  committed  by  the  same  person,  to  be  given  in 
evidence  for  the  purpose  of  showing  that  the  act  charged  to  have 
been  done,  was  done  by  the  prisoner  intentionally  and  with  a  guilty 
mind.  Even  upon  an  indictment  analogous  to  the  present,  for 
uttering  bad  money,  the  proof  is  always  exclusively  confined  to 
the  particular  uttering  charged  in  the  indictment;  and  that  the 
offences  of  knowingly  uttering  counterfeit  coin  and  forged  bank- 
notes were  so  similar  to  each  other,  that  no  reason  could  be 
assigned  why  any  distinction  should  be  made  between  them  as  to 
the  rules  of  law,  or  why  an  established  principle  should  prevail  in 
the  one  case  and  not  in  the  other ;  a  departure  from  which  would 
manifestly  tend,  by  introducing  transactions  foreign  to  the  charge, 
to  confound  and  perplex  prisoners  in  their  defence ;  and  that  for 
this  reason  it  had  always  been  usual  to  quash  an  indictment  for  a 
misdemeanor,  if  there  were  several  misdemeanors  included  in  it. 

Q-arrow,  Melding,  Cfiles,  and  Bosanquet,  for  the  Crown,  were 
stopped  by  the  court. 

Lord  Ellenborough  C.  J.  Certainly  the  same  rules  of  law  must 
prevail,  whether  the  prosecution  be  at  the  instance  of  the  Bank  of 
England,  or  be  instituted  by  private  persons ;  but  the  point  now 
made  has  been  already  discussed  and  settled  by  the  twelve  Judges 
in  Tattershall's  Case,  before  Mr.  Justice  Chambre,  at  Lancaster,  in 
the  year  1801,  and  reserved  by  him  for  the  opinion  of  the  Judges. 
It  was  an  indictment  for  forging  and  knowingly  tittering  a  bank- 
note, and  the  question  was,  whether  the  prosecutor,  in  order  to 
show  that  the  utterer  knew  it  to  be  forged,  might  give  the  conduct 
of  the  prisoner  in  evidence  for  the  purpose  of  proving  his  knowl- 
edge of  the  forgery;  that  is,  whether  from  the  conduct  of  the 
prisoner  on  one  occasion,  the  jury  might  not  infer  his  knowledge 
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Oil  another ;  and  the  Judges  were  of  opinion  that  the  court  was 
authorized  by  law  to  receive  such  evidence.  The  observations 
respecting  prisoners  being  taken  by  surprise,  and  coming  unpre- 
pared to  answer  or  defend  themselves  against  extrinsic  facts,  is  not 
correct.  The  indictment  alleges  that  the  prisoner  uttered  this 
note  knowing  it  to  be  forged,  and  they  must  know  that,  without 
the  reception  of  other  evidence  than  that  which  the  mere  circum- 
stances of  the  transaction  itself  would  furnish,  it  would  be  impos- 
sible to  ascertain  whether  they  uttered  it  with  a  guilty  knowledge 
of  its  having  been  forged,  or  whether  it  was  uttered  under  circum- 
stances which  showed  their  minds  to  be  free  from  that  guilt.  I 
remember  the  case  of  a  person  who  came  to  Manchester  with  a 
large  parcel  of  forged  notes ;  and  the  circumstances  of  his  whole 
conduct  afforded  strong  evidence  of  the  intent  and  purpose  with 
which  he  went  there ;  and  a  question  was  made,  whether  these 
circumstances  might  be  given  in  evidence ;  for  it  was  said  that  this 
would  be  trying  the  prisoner  for  other  utterings  than  those  charged 
in  the  indictment;  but  if  several  and  distinct  offences  do  so 
intermix  and  blend  themsclveis  with  each  other,  the  detail  of  the 
party's  whole  conduct  must  be  pursued.  There  is  a  case,  where  a 
man  committed  three  burglaries  in  one  night,  and  stole  a  shirt  at 
one  place  and  left  it  at  another ;  and  they  were  all  so  connected 
that  the  court  heard  the  history  of  the  three  different  burglaries.^ 
True  it  is,  that  the  more  detached  the  previous  utterings  are, 
in  point  of  time,  the  less  relation  they  will  bear  to  the  particular 
uttering  stated  in  the  indictment ;  and  when  they  are  so  distant, 
the  only  question  that  can  be  made  is,  whether  they  are  suf&cient 
to  warrant  the  jury  in  making  any  inference  from  them  as  to  the 
guilty  knowledge  of  the  prisoner;  but  it  would  not  render  the 
evidence  inadmissible.  Circumstances  of  this  kind  may  produce 
such  strong  evidence  as  to  leave  no  doubt  as  to  the  prisoner's 

'  So  where  three  burglaries  were  committed  in  the  town  of  Uttoxeter,  one  at 
Keeling's,  and  another  at  Bladon's,  between  twelve  and  three  o'clock  of  the 
same  night,  and  at  Bladon's  a  crowbar  was  found,  which  fitted  some  marks  on  a 
chest  broken  open  at  Keeling's,  and  which  was  proved  to  have  been  in  the  pos- 
,  session  of  the  prisoners  previously  to  the  night  in  question ;  Wightman  J.  on  the 
authority  of  this  case,  allowed  evidence  to  be  given  of  the  finding  of  the 
crowbar  at  Bladon's,  and  also  of  the  finding  goods  stolen  the  same  night  from 
Bladon's,  in  the  possession  of  the  prisoners,  as  such  evidence  tended  to  show  that 
the  prisoners  had  been  at  Bladon's,  and  that  they  might  have  left  the  crowbar 
there.  Regina  v.  Stonyer,  3  Russell  on  Crimes,  282.  4th  ed.  See  also  Regina 
V.  Cobden,  3  Foster  &  Finlason,  833. 
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knowledge  that  these  notes  were  forged.  I  am  therefore  of  opinion, 
under  tlie  authority  of  the  cases  I  have  stated,  that  it  is  competent 
for  the  court  to  receive  evidence  of  other  transactions,  though  they 
amount  to  distinct  offences,  and  of  the  demeanor  of  the  prisoner 
on  other  occasions,  from  wliicli  it  may  be  fairly  inferred  that  he 
was  conscious  of  his  guilt  while  he  was  doing  the  act  charged  upon 
him  in  the  indictment ;  and  if  this  species  of  evidence  do  not 
warrant  such  an  inference,  it  will  be  laid  out  of  the  case. 

Heath  J.  The  case  of  Rex  v.  Tattershall  has  already  decided 
this  question.  No  person  can  be  punished  for  an  offence  until  he 
has  been  regularly  charged  with  and  convicted  of  it.  The  charge 
in  this  case  puts  in  proof  the  knowledge  of  the  prisoner ;  and  as 
that  knowledge  cannot  be  collected  from  the  circumstances  of  the 
transaction  itself,  it  must  necessarily  be  collected  from  other 
facts  and  circumstances.  I  remember  a  case  where  several  persons 
were  indicted  for  a  conspiracy  to  raise  wages,  and  on  the  trial 
evidence  was  received  of  circumstances,  which,  taken  by  them- 
selves, amounted  to  substantive  felonies ;  but  as  these  circum- 
stances were  material  to  the  point  in  issue,  they  were  admitted  in 
evidence. 

Thompson  B.  I  am  of  the  same  opinion.  The  case  of  Rex  v.. 
Tattershall  is  exactly  in  point.  As  to  the  case  put  by  the  prisoner's 
counsel,  of  uttering  bad  money,  I  by  no  means  agree  in  their  con- 
clusion, that  the  prosecutor  cannot  give  evidence  of  another  utter- 
ing on  the  same  day  to  prove  the  guilty  knowledge.  Such  other 
uttering  cannot  be- punished  until  it  has  become  the  subject  of  a 
distinct  and  separate  charge ;  but  it  affords  strong  evidence  of  the 
knowledge  of  the  prisoner  that  the  money  he  uttered  was  bad. 
If  a  man  utter  a  bad  shilling,  and  fifty  other  bad  shillings  are 
found  upon  him,  this  would  bring  him  within  the  description  of  a 
common  utterer ;  but  if  the  indictment  do  not  contain  that  charge, 
yet  these  circumstances  may  be  given  in  evidence*  on  any  other 
charge  of  uttering,  to  show  that  he  uttered  the  money  with  a 
knowledge  of  its  being  bad. 

The  court,  therefore,  received  the  evidence  objected  to,  and  the 
prisoners  were  both  found  guilty. 

The  general  rule  of  law  undoubtedly  is,  that  upon  the  trial  of  a  single  issue  in 
a  criminal  cause,  no  other  distinct  acts  of  the  defendant  can  be  given  in  evidence, 
especially  if  these  acts  amount  to  another  offence.  Commonwealth  v.  Eastman, 
1  Gushing,  216.    Commonwealth  v.  Miller,   3  Cushing,  244,  251.    Common- 
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wealth  V.  Tuckerman,  10  Gray,  173,  200.  Commonwealth  v.  Shepard,  1  Allen, 
675,  681.  "  It  is  a  dangerous  species  of  evidence,"  said  Bigelow  C.  J.  "not 
only  because  it  requires  a  defendant  to  meet  and  explain  other  acts  than  those 
charged  against  him,  and  for  which  he  is  on  trial,  but  also  because  it  may  lead 
the  jury  to  violate  the  great  principle,  that  a  party  is  not  to  be  convicted  of  one 
crime  by  proof  that  he  is  guilty  of  another.  For  this  reason,  it  is  essential  to  the 
righfs  of  the  accused  that,  when  such  evidence  is  admitted,  it  should  be  carefully 
limited  and  guarded  by  instructions  to  the  jury,  so  that  its  operation  and  effect 
may  be  confined  to  the  single  legitimate  purpose  for  which  it  is  competent." 
This  rule  has  some  limitations  and  exceptions,  and  we  propose  to  examine  how 
far  other  criminal  acts  can  be  given  in  evidence  upon  the  trial  of  a  particular 
criminal  issue.  The  principle  of  the  case  in  the  text  has  been  followed  with 
^  some  limitations,  so  far  as  the  reasoning  of  that  decision  is  concerned.  In  Rex 
'  V.  Hough,  Russell  &  Ryan  C.  C.  120,  it  was  adjudged  that  other  forged  bills  on 
the  same  house  found  on  the  prisoner  at  the  time  of  his  apprehension  were 
properly  admitted  as  evidence  of  his  (guilty)  knowledge  in  a  trial  for  forgery  of 
a  biU  of  exchange.  No  notice  is  taken  ofWylie's  Case,  decided  three  years 
before,  and  Rooke  J.  doubted,  Mansfield  C.  J.  and  Heath  J.  being  absent. 
Rex  V.  Ball,  Russell  &  Ryan  C.  C.  132,  and  1  Campbell,  324,  by  a  majority 
opinion,  decides  that  similar  forged  bills  of  the  Bank  of  England,  which,  prior  to 
the  act  on  trial,  had  been  in  the  prisoner's  possession,  and  another  uttering  of 
like  notes,  were  admissible  for  this  purpose ;  Chambre  J.  dissented,  because  it 
was  evidence  of  facts  wholly  distinct  from  the  subject  of  inquiry,  which  the 
prisoner  could  not  be  prepared  to  answer  or  explain.  In  Sunderland's  Case, 
1  Lewin  C.  C.  102,  this  principle  wasj  extended  to  giving  in  evidence  other 
forged  notes  of  private  bankers,  on  the  trial  of  an  indictment  for  forging  Bank 
of  Ireland  notes.  In  this  case  the  point  was  not  taken.  The  same  was  held  in 
Hodgson's  Case,  1  Lewin  C.  C.  102,  although  the  notes  offered  were  the  subject 
of  another  indictment  against  the  prisoner ;  HuUock  J.  hesitante.  This  was 
also  adjudged  in  Kirkwood's  Case,  1  Lewin  C.  C.  103 ;  1  Moody  C.  C.  304. 

It  must  now  be  taken  to  be  fully  settled  that  if  the  evidence  is  otherwise 
competent  it  will  not  be  rejected ;  because  the  prisoner  is  under  indictment  for 
the  acts  offered  in  proof.  Kirkwood's  Case,  1  Lewin  C.  C.  103,  Littledale  J. 
Regina  v.  Aston,  2  Russell  on  Crimes,  841.  4th  ed.  Commonwealth  v.  Stearns, 
10  Metcalf,  266.  1  Taylor  Ev.  §  822.  6th  ed.  3  Russell  on  Crimes,  286. 
4th  ed.  Regina  ».  Lewis,  Archbold  Crim.  PI.  (14th  ed.)  486,  per  Lord  Denman 
C.  J.  who  observed  that  "  he  could  not  conceive  how  the  [relevancy  of  the  fact 
to  the  charge  could  be  affected  by  its  being  the  subject  of  another  charge." 
As  proof  of  guilty  knowledge.  Rex  v.  Balls,  1  Moody  C.  C.  470,  has  extended 
the  evidence  to  the  possession  of  plates  or  forged  instruments  of  any  kind, 
at  any  time  previous  to  the  act  prosecuted.  There,  on  a  trial  for  uttering  a 
forged  cash  note  of  the  kingdom  of  Poland,  on  the  1st  September  1835,  evi- 
dence was  given  that  the  prisoner  had  agreed  to  make  a  thousand  Austrian 
notes,  of  fifty  florins  each,  for  three  shillings  each  note.  And  also,  that  in 
September  1834,  the  prisoner  caused  a  plate  to  be  engraved,  and  five  hnndred 
impressions  of  Polish  notes,  other  and  different  from  the  one  uttered.  And,  upon 
this  point  reserved,  the  Judges  held  the  evidence  admissible. 
On  an  indictment  for  knowingly  uttering  a  forged  document,  or  a,  coun- 
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terfelt  bank-note,  or  counterfeit  coin,  evidence  of  the  possession,  or  of  the  prior 
or  subsequent  (Regina  v.  Foster,  Dearsly  C.  C.  456 ')  utterance,  either  to  the 
prosecutor  himself  or  to  other  persons,  of  other  false  documents  or  notes,  or  bad 
money,  though  of  a  different  description,'  Rex  v.  Harris,  7  Carrington  & 
Payne,  429,  by  all  the  Judges ;  Regina  v.  Foster,  Dearsly  C.  C.  456,  and  though 
themselves  the  subjects  of  separate  indictments,  is  admissible  as  material  to  the 
question  of  guilty  knowledge  or  intent.  Regina  v.  Nisbett,  6  Cox  C.  C.  S20, 
Williams  J.  Regina  v.  Salt,  3  Foster  &  Finlason,  834,  Williams,  J.  In  Com- 
monwealth V.  Hall,  4  Allen,  305,  evidence  was  held  to  be  admissible  for  the  purpose 
of  proving  guilty  knowledge  that  the  defendant  swallowed  a  counterfeit  bank-bill, 
which  he  had  in  his  possession  at  the  time  of  his  arrest  the  morning  after  the 
commission  of  the  utterings  alleged  in  the  indictment ;  the  bill  being  similar  to 
those  passed  by  him  the  evening  before.  Evidence  was  also  admitted  that  the 
defendant  had  been  employed  in  the  business  of  printing  parts  of  genuine  bank- 
bUls,  as  tending  to  show  that  the  bills  which  he  passed  were  counterfeit.  And 
in  a  very  recent  case  the  law  was  broadly  laid  down,  that  "  other  substantive 
felonies  which  have  a  tendency  to  establish  the  scienter  may  undoubtedly  be 
proved  for  that  purpose."  Regina  «.  Weeks,  Leigh  &  Cave  C.  C.  18,  21  (1861). 
And  see  Bottomley  v.  The  United  States,  1  Story,  143 ;  Rex  v.  Fuller  &  Robin- 
son, RusseU  &  Ryan  C.  C.  808;  Regina  v.  Jarvis,  Dearsly  C.  C.  562. 

The  American  courts,  both  in  practice  and  by  authority,  have  adopted  this 
exception  in  the  law  of  evidence.  The  State  v.  Antonio,  2  Constitutional  R. 
776.  The  United  States  v.  Roudenbush,  Baldwin,  514.  The  State  v.  McAlister, 
24  Maine,  139.  Hendrick's  Case,  6  Leigh,  707.  Commonwealth  v.  Stearns,  10 
Metcalf,  256.  Commonwealth  v.  Bigelow,  8  Metcalf,  235.  Commonwealth  v. 
Stone,  4  Metcalf,  43,  47,  extends  this  kind  of  evidence  to  proof  of  the  scienter 
upon  an  indictment  for  falsely  representing  the  bill  of  an  insolvent  bank  as  good, 
and  thereby  obtaining  property  with  intent  to  defraud.  The  court  there  say, 
the  case  is  strictly  analogous  on  the  rule  in  relation  to  proof  of  scienter  on  a 
charge  of  passing  counterfeit  bills,  or  coins,  which  is  well  established  here  and 
in  England.  , 

Li  these  cases,  it  is  essential  to  produce,  at  the  trial,  the  instruments  offered 
in  evidence  of  guilty  knowledge,  or  to  show  a  sufficient  reason  for  their  non-pro- 
duction, and  to  prove  distinctly  that  they  were  forged  or  counterfeit.  Rex  v, 
Millard,  Russell  &  Ryan  C.  C.  245 ;  Commonwealth  v.  Bigelow,  8  Metcalf,  235. 
And  though  the  prosecutor  may  prove  the  uttering  of  other  forged  notes  by  the 
prisoner,  and  his  conduct  at  the  time  of  uttering  them,  he  cannot  proceed  to 
show  what  the  prisoner  said  or  did  at  another  time,  with  respect  to  such  uttering ; 
for  these  are  collateral  facts,  too  remote  for  any  reasonable  presumption  of  guilt 

1  The  difference  in  the  denomination  of  the  coin  goes  to  the  weight  of  the  evidence,  but 
does  not  affect  its  admissibility.  This  case  disposes  of  a  doubt  raised  in  Bex  v.  Taverner, 
Carrington's  Supplement,  195 ;  4  Carrington  &  Payne,  413  note  j  and  in  Eex  v.  Smith,  4 
Carrington  &  Payne,  411,  as  to  whether  evidence  of  giAsequent  utterings  would  be  admissi- 
ble, if  the  notes  or  coin  were  of  a  different  description. 

2  In  Commonwealth  s.  Price,  10  Gray,  472,  which  was  an  indictment  for  having  a 
counterfeit  bank-bill  with  intent  to  pass  it,  evidence  was  admitted  that  the  defendant,  eight 
days  afterwards,  had  in  his  possession,  in  another  State,  other  counterfeit  bills  in  no  respect 
similar  to  those  set  out  in  the  indictment. 
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to  be  founded  upon  them,  and  such  as  the  prisoner  cannot  by  any  possibility 
be  prepared  to  contradict.  Kex  v.  Phillips,  1  Lewin  C.  C.  105,  Bayley  J. 
Kegina  v.  Cooke,  8  Carrington  &  Payne,  586,  Patteson  J.  Contra,  Rex  v. 
Forbes,  7  Carrington  &  Payne,  224,  Coleridge  J.  See  Regina  v.  Brown,  2 
Foster  &  Finlason,  669.  On  an  indictment  for  having  counterfeit  bank-bills, 
■with  intent  to  pass  them,  evidence  is  clearly  competent  of  previous  declarations 
of  the  defendant,  showing  that  he  was  then  engaged  in  the  business  of  passing 
counterfeit  money ;  but  the  contents  of  a  letter,  containing  counterfeit  money, 
received  by  him  at  the  post-office,  and  immediately  taken  from  his  possession 
before  he  had  opened  it,  cannot  be  proved.  Commonwealth  v.  Edgerly,  10 
Allen,  184. 

The  laxity  of  evidence,  which  prevails  in  charges  of  uttering,  and  of  one  or 
two  offences  of  a  cognate  character,  e.  g.,  obtaining  money  by  falsely  pretend- 
ing to  a  pawnbroker  that  a  spurious  chain  was  silver,  Regina  v.  Roebuck, 
Dearsly  &  Bell  C.  C.  24,  26,'  is  not  allowed  to  the  same  extent  in  other  crimi- 
nal charges,''  even  though  the  collateral  facts  may  have  some  tendency  to  establish 
the  guilty  knowledge  or  intent,  which  constitutes  a  necessary  ingredient  of  the 
crime.  For  instance,  on  an  indictment  against  a  thief  or  a  receiver,  the  fact 
that  the  prisoner  has  at  various  times  received  and  pledged  other  property, 
stolen  from  different  persons,  cannot  be  given  in  evidence,  Regina  v.  Oddy,  2 
Denison  C.  C.  264 ;  though  if  it  can  be  shown  that  the  chattels  so  received  and 
pledged  have  been  stolen  from  the  prosecutor,  the  evidence  will  be  admissible,  as 
raising  some  presumption  of  guilty  knowledge,  with  respect  to  the  articles  men- 
tioned in  the  indictment.  Regina  v.  Dunn,  1  Moody  C.  C.  146.  Regina  v. 
NichoUs,  1  Foster  &  Finlason,  61. 

Another  apparent  exception  to  the  rule,  that  one  felony  cannot  be  inquii;ed  of 
upon  the  trial  of  another,  is  in  proof  of  criminal  intent.  This  stands  on  nearly 
the  same  ground  as  proof  of  guilty  knowledge.  It  will  be  found,  however,  that 
in  all  the  cases,  the  acts  offered  in  evidence  to  prove  the  intent  were  parts  of  the 
subject-matter  with  the  fact  on  trial,  and  thus  forming  links  more  or  less  closely 
connected  of  a  chain  of  circumstances.  Thus,  in  Commonwealth  v.  Tuckerman, 
10  Gray,  173,  on  an  indictment  for  embezzlement,  other  previous  acts  of  a  similar 
character,  enumerated  with  the  one  charged  in  the  indictment  in  a  paper  drawn 
up  by  the  defendant  as  a  statement  of  all  sums  taken  by  him,  were  held  to  be 
admissible  in  evidence  to  show  the  intent  with  which  the  act  charged  was  com- 
mitted. Regina  v.  Dossett,  2  Cox  C.  C.  243;  2  Carrington  &  Kirwan,  306. 
Commonwealth  v.  Turner,  3  Metcalf,  19.  This  is  the  view  taken  in  Regina  v. 
Bleasdale,  2  Carrington  &  Kirwan,  766,  ante  pp.  22,  23.  In  Regina  v.  Butler, 
2  Carrington  &  Kirwan,  221,  evidence  of  what  the  prisoner  said  about  money  of 
the  prosecutor,  found  in  his  possession  at  the  time  of  his  arrest,  other  than  that 
for  which  he  was  indicted,  was  held  by  Piatt  B.  not  to  be  competent,  and  the 
case  may  be  thus  reconciled.     It  was  an  admission  by  the  prisoner  of  another 

1  It  is  to  be  observed  that  the  conviction  in  this  case  was  affirmed  without  any  reference 
to  the  admission  of  this  evidence. 

2  The  doctrine  does  not  extend  to  ordinary  indictments  for  obtaining  money  by  false  pre- 
tences. Kegina  ti.  Holt,  Bell  C.  C.  280;  8  Cox  C.  C.  411.  Still  it  has  been  applied  to  cases 
of  arson  with  intent  to  defraud  insurance  companies,  Eegina  v.  Gray,  4  Foster  &  Finlason 
1102,  Willes  J.  and  Martin  B.    Sed  quaere. 
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separate  felony.  So  in  Robinson's  Case,  2  Leach  C.  C.  (4tli  ed.)  749 ;  Kex  u. 
Voke,  Russell  &  Ryan  C.  C.  531;  Regina  v.  Taylor,  5  Cox  C.  C.  138;  Rex 
V.  Ellis,  9  Bowling  &  Ryland,  174,  ante  p.  18. 

In  offences  of  which  the  gist  is  that  the  defendant  has  sustained  a  character  as 
a  common  utterer  of  counterfeit  coin,  common  barrator,  common  seller  of  spir- 
ituous liquors,  or  where  a  combination  or  conspiracy  is  alleged,  great  latitude  is 
allowed  in  giving  in  evidence  various  acts  of  the  defendant.  Rex  v.  Roberts,  1 
Campbell,  400.  Commonwealth  v.  Turner,  3  Metcalf,  19.  Commonwealth  v. 
Eastman,  1  Cushing,  189.  It  is  usual,  however,  to  lay  such  offences,  barratry 
and  the  like,  with  a  continuando,  and  if  so  laid  evidence  cannot  be  given  with- 
out the  time,  save  when  it  might  be  upon  a  trial  of  a  single  act.  Commonwealth 
».  Elwell,  1  Gray,  463.    Commonwealth  v.  Briggs,  11  Metcalf,  573. 

A  case  has  been  decided  in  Massachusetts,  Commonwealth  v.  Merriam,  14 
Pickering,  518,  which  cannot  be  brought  within  the  reasoning  of  any  of  the  ex- 
ceptions above  stated,  and  which  is  in  direct  conflict  with  the  general  rule  which 
has  been  recognized  by  that  court  in  the  cases,  Commonwealth  v.  Turner,  3  Met- 
calf, 19 ;  Commonwealth  v.  Wilson,  2  Cushing,  590.  Commonwealth  v.  Mer- 
riam seems  to  have  been  but  little  considered  by  the  court,  is  unsupported  by 
authority,  and  the  reasoning  is  but  little  satisfactory.'  It  is  in  direct  contrast 
with  the  manly  and  logical  caution  of  Lord  Campbell  C.  J.  in  the  late  case  of 
Regina  v.  Oddy,  20  Law  Journal,  M.  C.  198 ;  5  Cox  C.  C.  210,  where  he  says : 
"  I  am  of  opinion  that  the  evidence  objected  to  was  as  admissible  under  the 
first  two  counts  as  it  was  under  the  third,  for  it  was  evidence  which  went  to  show 
that  the  prisoner  was  a  very  bad  man,  and  a  likely  pe»son  to  commit  such 
offences  as  those  charged  in  the  indictment.  But  the  law  of  England  does  not 
allow  one  crime  to  be  proved  in  order  to  raise  a  probability  that  another  crime 
has  been  committed  by  the  perpetrator  of  the  first.  The  evidence  which  was 
received  in  the  case  does  not  tend  to  show  that  the  prisoner  knew  that  these  par- 
ticular goods  were  stolen  at  the  time  that  he  received  them.  The  rule  which 
has  prevailed  in  the  case  of  indictments  for  uttering  forged  bank-notes,  of  allow- 
ing evidence  to  be  given  of  the  uttering  of  other  forged  notes  to  different 
persons,  has  gone  to  great  lengths,  and  I  should  be  unwilling  to  see  that  rule 
applied  generally  in  the  administration  of  the  criminal  law.  We  are  all  of  opin- 
ion that  the  evidence  admitted  in  this  case  with  regard  to  the  scienter,  was 
improperly  admitted,  as  it  afforded  no  ground  for  any  legitimate  inference  in 
respect  of  it.     The  conviction,  therefore,   must  be  quashed."     See  also  The 

1  In  this  case  a  party  was  tried  upon  an  indictment  for  the  crime  of  adultery.  Evidence 
of  three  instances  of  improper  familiarity  between  the  prisoner  and  his  supposed  paramour, 
one  of  which  occurred  within  a  fortnight  and  the  others  within  a  year  next  preceding  the  par- 
ticular act  complained  of,  was  held  to  be  admissible ;  and  this  manifestly  for  the  purpose  of 
showing  the  intent  of  the  parties  when  they  met  in  secret,  so  that  no  direct  evidence  of  their 
conduct  there  could  be  expected  to  be  produced.  And  in  delivering  the  opinion  of  the  court, 
it  was  said  by  Putnam  J.:  "  Evidence  should  be  excluded  which  tends  only  to  the  proof  of  ' 
collateral  facts.  But  it  should  be  admitted  if  it  has  a  natural  tendency  to  establish  the  fact 
in  controversy."  To  which  he  immediately  adds:  "It  was  argued  that  the  defendant  was 
not  to  be  put  upon  his  trial  for  every  act  of  his  life,  but  for  a  particular  offence.  Be  it  so ;  if 
the  evidence  which  was  received  has  a  natural  tendency  to  corroborate  the  direct  evidence  in 
the  case,  it  would  seem  to  be  clearly  admissible."  See  Commonwealth  v.  Tuokerman,  10 
Gray,  at  p.  200. 
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State  V.  Barton,  18  Ohio,  291 ;  The  State  v.  Wallace,  9  New  Hampshire,  515, 
617.  In  Eegina  v.  Green,  3  Carrington  &  Kirwan,  209,  it  is  said  by  Cress- 
weU  J.  that  this  language  in  Eegina  v.  Oddy,  supra,  is  not  to  be  extended  to 
other  cases  than  utterings.     See  ante  p.  25. 


The  King  v.  Hollingbbrrt.^ 

Trinity  Term  1825. 

Proof  of  so  much  of  an  Indictment  as  Constitutes  a  Crime  Punish- 
able hy  Law  —  Divisible  Averments. 

Indictment  for  a  conspiracy  to  extort  money.  One  count  averred  that  defendants,  in 
pursuance  of  a  conspiracy  to  extort  money  from  the  prosecutor,  falsdy  exhibited 
certain  indictments  against  him ;  another  count  averred  that  defendants,  in  pursu- 
ance of  the  lilse  conspiracy,  offered  to  suppress  an  indictment  pending  against  the 
prosecutor  if  he  would  give  them  money  for  so  doing.  Tlie  jury  found  the  defend- 
ants guilty,  generally,  but  found,  specially,  that  the  indictments,  preferred  by  them 
against  the  prosecutor,  were  not  false:  —  Edd,  that  the  averment  in  the  former 
count  was  immaterial,  and  that  the  latter  count  would  support  the  conviction. 

Held  also,  that  a  conspiracy  to  extort  money  is  per  se  an  offence  at  common  law, 
and  need  not  he  charged  to  be  attempted  by  unlawful  means. 

Hdd  also,  that  where,  upon  the  trial  of  an  indictment  for  a  misdemeanor,  a  witness 
examined  before  the  grand  jury  was  not  examined  at  the  trial,  and  a  witness  not 
examined  before  the  grand  jury  was  examined  at  the  trial,  this  was  not  such  a  sur- 
prise upon  the  defendants  as  entitled  them  to  a  new  trial. 

This  was  an  indictment  against  the  defendants  for  a  conspiracy. 
The  first  count  stated  that  defendants,  intending  unlawfully, 
fraudulently  and  deceitfully,  to  extort,  obtain,  and  procure  of  and 
from  the  prosecutor  a  large  sum  of  money  for  their  use,  on  &c.  at 
&c.  did  corruptly  and  unlawfully  conspire  together  to  extort,  ob- 
tain, and  procure  of  and  from  the  prosecutor  a  large  sum  of  money 
for  their  use,  and  in  order  to  extort,  obtain,  and  procure  the  same, 
did  corruptly  and  unlawfully  conspire  to  indict  the  prosecutor  for 
having  kept  a  common  gaming  house,  &c.  That  defendants,  in 
furtherance  of  their  conspiracy,  afterwards  to  wit  on  &c.  at  &c. 
at  the  quarter  sessions,  &c.  did  falsely  exhibit,'  and  caused  to  be 
exhibited,  a  certain  bill  of  indictment  against  the  prosecutor,  and 
afterwards,  in  pursuance,  &c.  did  corruptly,  wilfully,  and  wickedly 
procure  and  cause  the  said  bill  of  indictment  to  be  returned  a  true 

'  6  Dowling  &  Eyland,  345 ;  4  Barnewall  &  Cresswell,  329. 
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bill.  That  defendants,  in  further  pursuance,  &c.  afterwards  to 
wit,  on  &c.  at  &c.  in  the  Court  of  King's  Bench,  did  falsely  ex- 
hibit, and  cause  to  be  exhibited,  a  certain  bill  of  indictment  against 
the  prosecutor,  and  did  afterwards,  in  pursuance,  &c.  corruptly, 
wilfully  and  wickedly  procure  and  cause  the  said  bill  of  indict- 
ment to  be  returned  a  true  bill.  That  defendants,  in  pursuance, 
&c.  afterwards  to  wit  on  &c.  at  &c.  did  unlawfully  and  wilfully 
endeavor  to  obtain  and  procure  of  and  from  the  prosecutor  a  large 
sum  of  money  as  and  for  a  consideration  or  recompense  to  them 
for  compromising  and  suppressing  the  said  indictments,  and  giv- 
ing up  the  further  prosecution  thereof.  Second  count,  that  defend- 
ants preferred  an  indictment  at  the  quarter  sessions  against  the 
prosecutor  for  keeping  a  common  gaming-house,  which  being  re- 
moved into  the  Court  of  King's  Bench  and  depending  there,  defend- 
ants did  unlawfully  and  wickedly  conspire  to  extort,  &c.  of  and  from 
the  prosecutor  a  large  sum  of  money,  and  in  pursuance,  &c.  did 
unlawfully  propose  to  the  prosecutor  to  suppress  the  indictment, 
and  to  withhold  certain  evidence  which  they  had  and  could  bring 
forward  to  prove  that  the  prosecutor  had  unlawfully  kept  a  com- 
mon gaming-house,  if  he  would  give  and  pay  to  them  a  large  sum 
of  money  for  their  use.  Third  count,  that  defendants,  wickedly 
intending  to  extort,  <fec.  of  and  from  the  prosecutor  divers  large 
sums  of  money,  did  unlawfully  and  wickedly  conspire  to  extort, 
obtain,  and  procure  of  and  from  the  prosecutor  divers  large  sums  of 
money,  and  in  pursuance  of  their  conspiracy  did  propose  to  com- 
promise and  suppress  a  certain  indictment  before  preferred  against 
the  prosecutor  by  defendant  Bowley,  and  then  pending  in  the 
Court  of  King's  Bench,  and  a  certain  other  indictment  before  pre- 
ferred against  the  prosecutor  by  defendant  Smith,  then  also  pending 
in  the  Court  of  King's  Bench,  and  to  prevent  further  proceedings 
being  taken  against  the  prosecutor  thereon,  if  the  prosecutor  would 
give  and  pay  to  defendants  a  large  sum  of  money,  as  a  considera- 
tion and  recompense  to  them  for  compromising  and  suppressing 
the  last  mentioned  indictments,  and  preventing  any  further  proceed- 
ings being  taken  against  the  prosecutor  thereon.  Plea,  not  guilty. 
At  the  trial  before  Abbott  C.  J.  at  the  adjourned  Middlesex  sittings 
after  last  term,  the  jury  found  the  defendants  guilty,  and  found 
also,  specially,  that  the  indictments,  preferred  against  the  prosecu- 
tor by  the  defendants,  were  not  false. 

cutty,  on  the  part  of  the  defendant  HoUingberry,  now  moved, 


36  LEADING  CRIMINAL   CASES. 

in  the  alternative,  either  for  a  new  trial,  or  to  arrest  the  judgment. 
First,  the  defendant  is  entitled  to  a  new  trial,  on  the  grounds  of 
breach  of  good  faith  and  surprise.  The  prosecutor  went  before 
the  grand  jury  wlien  the  indictment  was  presented,  and  his  name 
appeared  indorsed  upon  it  as  a  witness.  This  was  a  pledge  by  him 
that  he  would  tender  himself  as  a  witness  at  the  trial,  and  his 
omitting  so  to  do  was  not  only  a  breach  of  good  faith  on  his  part, 
but  was  an  injury  to  the  defendant ;  to  whom  it  might  have  been 
extremely  important  to  cross-examine  the  prosecutor,  and  whose 
undoubted  right  it  was,  by  law,  to  have  the  opportunity  of  cross- 
examining  every  witness  whose  name  appeared  on  the  back  of  the 
bill.  It  has  been  expressly  decided,  with  reference  to  a  civil  action, 
that  when  a  witness  has  once  been  sworn  to  give  evidence,  the 
other  party  may  cross-examine  him,  though  he  gave  no  evidence 
for  the  party  that  called  him ;  Phillips  v.  Bamer,  1  Espinasse,  357  ; 
and  even  in  a  prosecution  for  a  misdemeanor,  where  a  witness  was 
called,  and  produced  a  document,  but  was  not  examined,  the  de- 
fendant was  allowed  to  cross-examine  him.  Rex  v.  Brooke,  2  Star- 
kie  N.  P.  C.  472.  Surely,  then,  when  a  witness  has  been  examined 
before  a  grand  jury,  where  he  cannot  be  cross-examined,  but  where 
his  evidence  has  been  received  and  has  operated  against  a  defendant, 
as  here,  he  ought  to  appear  at  the  trial,  and  subject  himself  to  the 
cross-examination  of  the  defendant  there.  Then,  a  witness  named 
Westmacott,  who  was  not  examined  before  the  grand  jury,  and 
whose  name  was  not  on  the  back  of  the  indictment,  was  examined 
at  the  trial.  This  was  a  surprise  upon  the  defendant,  who  had  no 
reason  to  expect  the  production  of  that, witness,  and  who,  con- 
sequently could  not  prepare  himself  to  explain  or  refute  the  facts  to 
which  he  deposed.  Secondly,  the  judgment  in  this  case  must  be 
arrested  on  two  grounds.  First,  there  is  a  fatal  variance  between 
the  indictment  and  the  evidence,  for  the  former  charges  that  the 
defendants,  in  furtherance  of  their  conspiracy  to  extort  money  from 
the  prosecutor, /aZse^t/  exhibited  two  indictments  against  him,  where- 
as the  jury  have  expressly  found  that  the  indictments  which  they 
presented  against  him  were  true.  Secondly,  the  indictment  does 
not  charge  the  defendants  with  the  commission  of  any  oflFence  in 
law.  The  act  charged  is,  the  conspiring  to  extort  money.  Now 
money  may  be,  under  various  circumstances,  extorted  honestly 
and  by  lawful  means ;  as  by  a  creditor  from  his  debtor ;  and  the 
conspiring  to  do  an  act,  not  in  itself  illegal,  will  not  support  an  in- 
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dictment  for  a  conspiracy.  Eex  v.  Turner,  3  East,  228.  Besides, 
the  act  is  not  charged  to  be  done  by  undue  and' illegal  means, 
which,  for  the  reason  already  assigned,  it  must  be.  Rex  v.  Gill, 
2  Barnewall  &  Alderson,  204. 

Abbott  C.  J.  I  am  of  opinion  that  no  sufiBcient  ground  has 
been  suggested  for  granting  a  new  trial  in  this  case.  If  Taylor's 
evidence  was  material  for  any  one  of  the  defendants,  he  might 
have  subpoenaed  him :  I  cannot  say  that  he  was  bound  to  appear 
as  a  witness  at  the  trial,,  merely  because  he  went  before  the  grand 
jury,  and  suffered  his  name  to  be  written  on  the  back  of  the  indict- 
ment; nor  that  he  was  restrained  from  producing  Westmacott  at 
the  trial,  merely  because  he  did  not  produce  him  before  the  grand 
jury.  Neither  do  I  think  that  there  is  any  pretence  for  granting  a 
rule  to  show  cause  why  the  judgment  should  not  be  arrested.  The 
indictment,  in  my  opinion,  most  clearly  charges  a  legal  offence, 
and  an  attempt  to  commit  it  by  illegal  means.  I  consider  the 
very  term,  "  extort,"  necessarily  to  imply  the  adoption  of  illegal 
means ;  the  third  count,  therefore,  is  undoubtedly  good,  because 
that  states  only  that  the  defendants  unlawfully  conspired  to  extort 
money  from  the  prosecutor  by  offering  to  suppress  an  indictment 
pending  against  him,  if  he  would  give  them  a  sum  of  money  as 
a  consideration  for  so  doing.  The  first  two  counts  certainly 
charge  that  the  defendants  consTpired  falsely  to  exhibit  indictments 
against  the  prosecutor.  If  that  must  be  construed  to  mean  that 
they  conspired  to  exhibit  false  indictments  against  him,  there  is  a 
variance,  because  the  jury  have  expressly  found  that  the  indict- 
ments were  not  false.  But,  as  it  seems  to  me,  that  allegation 
may  fairly  be  construed  to  mean,  and  I  believe  that  it  really  did 
mean,  that  the  defendants  falsely  exhibited  the  indictments ;  that 
is,  exhibited  them,  not  for  the  purposes  of  justice,  but  for  false 
and  wicked  purposes  of  their  own ;  which,  whether  true  or  not, 
is  an  immaterial  allegation,  because  the  question  was  whether  they 
exhibited  them  illegally,  with  an  illegal  intent  and  for  an  illegal 
purpose,  which  the  jury,  after  full  consideration,  have  found  that 
they  did. 

Baylby  J.  I  am  entirely  of  the  same  opinion.  With  respect 
to  the  motion  for  a  new  trial,  I  do  not  think  it  necessary  to  say 
any  thing.  With  respect  to  the  motion  in  arrest  of  judgment,  it 
is  quite  clear,  for  the  reasons  already  given  by  my  Lord  Chief 
Justice,  that  the  third  count  is  properly  framed,  and  is  well  sup- 
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ported  by  the  .evidence.  And  that  is  enough  to  support  the  con- 
viction, for  in  a  case  like  this,  it  is  by  no  means  necessary  either 
to  prove  all  the  counts  of  the  indictment,  or  to  prove  all  the  allega- 
tions of  any  one  count.  If  so  much  of  any  one  count  is  proved, 
as  charges  an  offence  at  law,  that  is  sufficient,  and  that  has  cer- 
tainly .been  done  here. 

HoLEOYD  J.  and  Littledalb  J.  concurred ;  the  latter  adding, 
that  in  Comyns'  Digest,  tit.  Extortion,' it  would  be  found  that 
extortion  is  described  as  a  legal  offence,  per  se. 

Rule  refused. 

It  is  a  general  rule,  which  runs  through  the  whole  criminal  law,  that  it  is  suffi- 
cient to  prove  so  much  of  the  indictment  as  shows  the  defendant  to  have  been 
guilty  of  an  offence  punishable  by  law,  and  for  which  he  may  by  law  be  convicted 
on  that  indictment.  Commonwealth  v.  Livermore,  4  Gray,  at  p.  19.  Common- 
wealth V.  Armstrong,  7  Gray,  at  p.  60.  Commonwealth  v.  Kimball,  7  Gray,  at  p. 
331.  Commonwealth  v.  Burns,  9  Gray,  287.  Commonwealth  «.  Leonard,  11  Gray, 
458.  In  Gabbett's  Criminal  Law,  11. 415,  this  rule  is  thus  stated :  "  It  is  a  general 
rule  which  runs  through  the  whole  criminal  law,  that  it  is  sufficient  to  prove  so 
much  of  the  indictment  as  shows  the  defendant  to  have  been  guilty  of  a  substantive 
crime  therein  stated,  without  proving  the  full  extent  of  the  charge."  Thus,  if 
A.  is  charged  with  the  murder  of  B.  of  malice  prepense,  and  all  but  the  fact  of 
malice  prepense  be  proved,  A.  may  clearly  be  convicted  of  manslaughter,  for 
the  indictment  contains  all  the  allegations  essential  to  that  charge ;  A.  is  fully 
apprised  of  the  nature  of  it,  the  verdict  enables  the  court  to  pronounce  the  proper 
judgment,  and  A.  may  plead  his  acquittal  or  conviction  in  bar  of  any  subsequent 
indictment  founded  on  the  same  facts.  Mackally's  Case,  9  Rep.  67  h.  Co.  Litt. 
282  a.  Commonwealth  v.  Roby,  12  Pickering,  at  p.  504.  In  burglary  and  the  vari- 
ous statutory  breakings  and  enterings  into  dwelling-houses  and  other  buildings, 
if  the  proof  of  the  breaking  and  entering  should  fail,  and  the  fact  of  stealing  in 
the  dwelling-house,  or  other  building,  should  be  proved,  the  verdict  would  so 
find,  and  the  sentence  follow,  annexed  by  statute  to  that  offence.  Conunon- 
wealth  V.  Hope,  22  Pickering,  1,  7.  Kite  v.  Commonwealth,  11  Metcalf,  581, 
683.  But  if  the  fact  of  stealing  only  were  found,  and  it  were  found  to  be  not  in 
a  dwelling-house  or  other  building,  the  jury  may  well  find  that  part  of  the  charge, 
and  it  would  be  the  proper  basis  for  a  judgment  as  for  simple  larceny.  Com- 
monwealth V.  Hope,  22  Pickering,  1,  7.  Commonwealth  u.  Mahar,  8  Gray,  469. 
Commonwealth  u.  Hathaway,  14  Gray,  392.  On  a  charge  of  robbery,  if  the 
property  be  not  taken  from  the  person  by  violence  or  putting  in  fear,  the  pris- 
oner may  be  convicted  of  the  simple  larceny.  2  Hale  P.  C.  302.  And  upon  an 
indictment  against  a  person  for  the  compound  offence  of  larceny,  as  a  servant, 
he  may  be  convicted  of  simple  larceny.  Regina  v.  Jennings,  Dearsly  &  Bell 
C.  C.  447.  In  larceny,  if  any  one  of  the  articles  enumerated  in  the  indictment, 
provided  it  is  sufficiently  described.  Commonwealth  v.  Eastman,  2  Gray,  76  ;  is 
proved  to  have  been  stolen  by  the  defendant,  it  is  sufl[icient,  2  Hale  P.  C.  302  • 
.unless  the  collective  value  of  the  whol-e  of  them  is  alleged.     Hope  v.  Common- 
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wealth,  9  Metcalf,  134.  See  Commonwealth  v.  McKenney,  9  Gray,  114.  Where 
a  count  alleged  that  the  defendants  conspired  by  divers  false  pretences  and  subtle 
means  and  devices  to  extort  from  T.  E.  a  sovereign  of  his  moneys,  and  to  cheat 
him  of  the  same,  and  the  evidence  failed  to  prove  any  false  pretences ;  Crompton 
J.,  after  consulting  Coleridge  J.,  held  that  an  indictable  offence  was  charged 
without  reference  to  the  false  pretences,  and  therefore  it  was  not  necessary  to 
prove  the  false  pretences,  but  it  was  sufficient  to  prove  enough  to  sustain  the 
rest  of  the  count.  Regina  v.  Yeates,  6  Cox  C.  C.  441.  And  so  in  an  indictment 
for  obtaining  money  by  false  pretences,  though  the  offence  must  not  only  be 
distinctly  set  out,  but  proved  without  any  substantial  variance,  yet  it  is  not 
necessary  that  all  the  false  pretences  set  forth  in  the  indictment  should  be  proved ; 
it  will  be  sufficient  if  any  entire  allegation  of  pretence  and  falsehood  be  sus- 
tained,' provided  it  shall  appear  that  the  cheat  was  effected  by  means  of  such 
falsehood.  Rex  v.  Hill,  Russell  &  Ryan  C.  C.  190.  Commonwealth  v.  Morrill, 
8  Cushing,  571.  The  State  v.  Mills,  17  Maine,  211.  The  State  v.  Dunlap,  24 
Maine,  77.  The  People  v.  Haynes,  11  Wendell,  567.  When  any  one  distinct 
assignment  of  perjury,  in  an  indictment  for  that  offence,  is  well  made,  and 
the  defendant  is  found  guilty,  he  must  be  sentenoed  on  his  conviction,  however 
defective  the  other  assignments  may  be.  This  is  the  settled  law.  Regina  v. 
Rhodes,  2  Lord  Raymond,  887.  The  State  v.  Hascall,  6  New  Hampshire,  368. 
De  Bernie  v.  The  State,  19  Alabama,  28.  Commonwealths).  Johns,  6  Gray,  276. , 
"  Where  a  statute  annexes  a  higher  degree  of  punishment  to  a  common-law 
felony,  if  committed  under  certain  circumstances,  if,  upon  an  indictment  under 
the  statute,  the  prosecutor  prove  the  felony  to  have  been  committed,  but  fail  in 
proving  it  to  have  been  committed,  under  the  circumstances  specified  in  the 
statute,  the  defendant  shall  be  convicted  of  the  common-law  felony  only.  So  if  a 
misdemeanor  at  common  law  be  made  additionally  penal  by  statute,  if  committed 
under  certain  circumstances,  the  defendant  shall  be  convicted  only  of  the  mis- 
demeanor at  common  law,  if  the  prosecutor  succeed  in  proving  the  commission 
of  the  offence,  but  fail  in  proving  that  it  was  committed  under  the  circumstances 
specified  in  the  statute."  2  Hale  P.  C.  191, 192.  Archbold  Grim.  PI.  (14th  ed.) 
187.  Where  the  defendant  was  indicted  for  stealing  a  colt,  it  was  held  that 
he  could  not  be  convicted  under  the  statute  1  Edw.  VI.  ch.  12,  §  10,  which  did 
not  mention  colts,  but  might  be  convicted  of  the  simple  larceny.  Rex  v.  Beaney, 
Russell  &  Ryan  C.  C.  416.  Upon  an  indictment  for  conspiring  to  prevent 
workmen  from  continuing  to  work,  Patteson  J.  ruled  that  it  is  sufficient  to  prove 
a:  conspiracy  to  prevent  one  workman  from  working.  Rex  v.  Bykerdike,  1 
Moody  &  Robinson,  179.  Upon  a  count  for  assaulting,  beating,  wounding,  and 
occasioning  actual  bodily  harm,  under  the  statute,  the  prisoner  may  be  con- 
victed of  a  common  assault.  Regina  v.  Oliver,  Bell  C.  C.  287 ;  8  Cox  C.  C. 
384.  Regina  v.  Yeadon,  Leigh  &  Cave  C.  C.  81 ;  9  Cox  C.  C.  91.  And  this,  al- 
though the  word  "  assault"  is  not  used  in  the  indictment.  Regina  v.  Taylor, 
Law  Rep.  1  C.  C.  194.  Upon  an  indictment  for  an  assault  upon  an  officer  while 
in  the  discharge  of  the  duties  of  his  office,  and  obstructing  and  hindering  him 
therein,  the  defendant  may  be  convicted  of  a  simple  assault.  Commonwealth  v. 
Kirby,  2  Cushing,  577. 

1  Unless  the  several  false  pretences  are  so  connected  as  to  be  incapable  of  separation. 
Regina  v.  Wickbam,  10  Adolphus  &  Ellis,  34. 
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The  Revised  Statutes  of  Massachusetts,  ch.  127,  §  15,  enacts,  that  any  person 
having  in  his  possession  ten  or  more  pieces  of  counterfeit  coin,  with  intent  to 
utter  or  pass  the  same  as  true,  shall  be  punished  by  imprisonment  for  life,  or 
any  term  of  years ;  §  16  enacts,  that  any  person  having  less  than  ten  pieces 
shall  be  punished  by  imprisonment,  not  more  than  ten  years,  &c.  Upon  an  in- 
dictment charging  the  defendant  with  having  more  than  ten  pieces,  proof  of  his 
having  less  than  ten  is  sufficient  to  warrant  a  conviction,  and  the  convict  may  be 
sentenced  under  §  16.  "The  substance  of  the  crime,"  says  Shaw  C.  J.,  "is 
the  possession  of  counterfeit  coin,  with  the  guilty  knowledge  and  intent  indi- 
cated, and  this  is  a  substantive  offence,  whether  the  number  of  pieces  be  over  or 
under  ten.  The  party  was  therefore  found  guilty  of  the  offence  stated,  al- 
though not  to  the  extent  laid  in  the  indictment."  Commonwealth  v.  Griffin, 
21  Pickering,  623.  The  same  principle  was  recognized  and  adopted  in 
Commonwealth  v.  Kneeland,  20  Pickering,  206,  which  was  an  indictment  for 
blasphemy. 

The  distinction  above  considered  applies  where  an  indictment  contains  divisi- 
ble averments.  The  rule  is  that  cumulative  allegations,  or  such  as  merely  oper- 
ate in  aggravation,  are  immaterial;  provided  that  sufficient  is  proved  to 
establish  an  offence  included  in  the  charge,  specified  in  the  record.  This  rule 
was  adopted  and  defined  by  Lord  EUenborough,  in  the  case  of  Rex  v.  Hunt, 
2  Campbell,  583.  There  the  defendant  was  charged  in  an  information,  with 
composing,  printing,  and  publishing  a  libel,  but  no  evidence  was  given  to  show 
that  he  was  the  author.  His  counsel  thereupon  claimed  an  acquittal  on  his  be- 
half, but  the  learned  judge  observed :  "  It  is  enough  to  prove  publication.'  If 
an  indictment  charged  that  the  defendant  did  and  caused  to  be  done  a  particular 
act,  it  is  enough  to  prove  either.*  The  distinction  runs  through  the  whole  crim- 
inal law ;  and  it  is  invariably  enough  to  prove  so  much  of  the  indictment  as 
shows  that  the  defendant  has  committed  a  substantive  crime  therein  specified." 

In  like  manner,  if  a  compound  intent,  or  several  intents,  be  laid  in  the  in- 
dictment, and  if  one  part  of  the  compound  intent,  or  each  of  the  several  intents 
when  coupled  with  the  act  done,  constitute  an  offence,  it  will  not  be  necessary 
to  prove  the  whole  as  laid.  Thus  where  the  prisoner  was  indicted  for  having 
published  a  libel  of  and  concerning  certain  magistrates,  with  intent  to  defame  , 
those  magistrates,  and  also  with  a  malicious  intent  to  bring  the  administration 
of  justice  into  contempt,  Bayley  J.  told  the  jury  that  if  they  were  of  opinion  that 
the  defendant  had  published  the  libel  with  dtlier  of  those  intentions,  they  ought 
to  find  the  prisoner  guilty.  Rex  v.  Evans,  3  Starkie  N.  P.  C.  35.  If  a  prisoner 
is  charged  with  obtaining  an  order  for  a  certain  sum  from  the  prosecutor  with  in- 
tent to  defraud  him  of  the  same,  he  may  be  legally  convicted,  though  it  appears 
that  his  real  intention  was  to  cheat  the  prosecutor  out  of  a  small  portion  only 
of  the  proceeds  of  the  order.  Eegina  v.  Leonard,  1  Denison  C.  C.  304.  Where 
the  indictment  charged  the  prisoner  with  having  assaulted  a  female  child,  with 
intent  to  abuse  and  carnally  to  know  her,  and  the  jury  found  that  the  prisoner 
assaulted  the  child  with  intent  to  abuse  her,  but  negatived  the  intention  carnally 
to  know  her,  Holroyd  J.  held  that  the  averment  of  intention  was  divisible,  and 
that  the  prisoner  might  be  convicted  of  an  assault  with  intent  to  abuse,  simply. 

1  S.  P.  in  Rex  v.  Williams,  2  Campbell,  646,  Lawrence  J. 

*  S.  P.  in  Rex  v.  Middlehurst,  1  Burrow,  400,  Lord  Mansfield. 
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Rex  V.  Dawson,  3  Starkie  N.  P.  C.  62.  Commonwealth  v.  Fischblatt,  4  Met- 
calf,  354.  See  Commonwealth  v.  Lang,  10  Gray,  11.  So,  of  an  alleged  intent 
to  defraud  A.,  where  the  proof  is  an  intent  to  defraud  A.  and  B.  The  State 
V.  Veazie,  7  Greenleaf,  131. 

On  an  indictment  on  the  7  Geo.  III.  eh.  60,  §  1,  alleging  the  prisoner  to 
have  been  employed  in  two  branches  of  the  post-office,  proof  of  his  having  been 
employed  in  either  was  held  sufficient.  Rex».  EUins,  Russell  &Ryan  C.  C.  188. 
And  in  the  same  case,  the  letter  embezzled  having  been  described  in  the  indict- 
ment as  having  contained  several  notes,  proof  of  its  having  contained  any  one 
of  them  was  held  sufficient.  An  indictment  for  embezzling  need  not  specify  the 
exact  sum  embezzled ;  as  where  the  indictment  charged  the  prisoner  with  em- 
bezzling, among  other  things,  notes  for  one  pound  each,  and  evidence  was 
given  that  there  were  one-pound  notes  in  the  sum  of  money  embezzled,  this 
was  held  to  support  the  indictment.  Rex  v.  Carson,  Russell  &  Ryan  C.  C.  303. 
Where  an  information  for  publishing  a  libel  contained  an  averment  that  out- 
rages had  been  committed  in  and  near  the  neighborhood  of  Nottingham,  it  was 
held  that  the  averment  was  divisible,  and  that  it  was  sufficient  to  prove  that  out- 
rages had  been  committed  in  either  place.  Rex  v.  Sutton,  4  Maule  &  Selwyn, 
532.  Upon  an  indictment  for  extortion,  alleging  that  the  defendant  extorted 
twenty  shillings,  it  is  sufficient  to  prove  that  he  extorted  one  shilling.  Per  Holt 
C.  J.  at  the  trial  in  Rex  v.  Burdett,  1  Lord  Raymond,  at  p.  149. 

It  is  to  be  observed  that,  in  order  to  convict  of  any  offence  which  is  not  the 
offence  primarily  charged  in  the  indictment,  it  is  necessary  that  the  minor  offence 
should  be  substantially  charged  in  the  indictment.  Thus  where  an  indictment 
alleged  that  the  prisoners  feloniously  made  an  assault  on  the  prosecutor,  and 
feloniously  and  violently  did  "  rob,  steal,  take,  and  carry  away  from  his  person 
certain  money  and  goods,''  and  the  jury  found  that  the  prisoners  assaulted  the 
prosecutor  with  intent  to  rob  him,  it  was  held  that  the  conviction  could  not  be 
sustained  at  common  law,  because  the  indictment  contained  no  statement  of  an 
intent  to  rob.  Jervis  C.  J. :  "There  is  the  case  of  an  indictment  for  burglary 
which  comprehends  in  its  statement  an  indictment  for  house-breaking,  and  gen- 
erally for  larceny  from  the  house ;  it  has  been  contended  that  the  party  might  be 
convicted  of  intending  to  stieal ;  but  it  was  decided  in  VandercomVs  Case,  2 
Leach  C.  C.  708 ;  2  East  P.  C.  ch.  15,  §  29,  p.  519,  that  in  an  indictment  for 
burglary  and  stealing  you  could  not  find  the  party  guilty  of  intending  to  steal. 
If  that  be  the  true  criterion  you  must  look  at  the  indictment,  and  strike  out  that 
portion  of  it  which  the  jury  have  negatived.  The  jury  here  have  struck  out 
that  he  did  violently  seize  and  carry  away  the  goods,  and  have  thereby  left  the 
assault  only,  and  not  an  assault  with  intent  to  rob.  It  is  said,  in  addition,  that 
'  robbery '  is  a  word  of  art  which  includes  the  intent ;  I  do  not  think  that  can 
be  maintained.  The  mere  insertion  of  the  words  '  rob '  or  '  robbery,'  in  the  in- 
dictment, cannot  be  taken  to  have  that  effect.  The  conviction  cannot  therefore 
be  sustained  at  common  law,  because  the  jury  have  found  the  prisoners  guilty  of 
a  felony  which  is  not  charged  in  the  indictment."  Regina  v.  Reid,  3  Denison 
C.  C.  88. 

It  remains  to  consider  how  far  averments,  charging  defendants  with  a  joint 
offence,  are  divisible.  These  averments  of  joint  offences  are  divisible  (as  to 
the  degree  of  criminality  in  the  several  persons  charged),  where  the  offence  is 
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of  such  a  nature  as  that  the  defendants  may  act  a  different  part  in  the  transac- 
tion ;  and  if  the  evidence  affects  them  differently,  the  judge  may  select  such  parts 
as  are  applicable  to  each,  and  leave  their  cases  separately  to  the  jury.  And  it 
was,  accordingly,  held  by  a  majority  of  the  Judges,  in  the  case  of  Butterworth, 
Braithwaite,  and  Moss,  Russell  &  Ryan  C.  C.  520,  who  were  indicted  for  a 
burglary,  in  breaking  into  the  dwelling-house  of  W.  K.  in  the  night-time,  and 
stealing  therein  to  the  value  of  40«.,  that  upon  such  an  indictment  the  offence  of 
one  might  be  aggravated  by  burglary  in  him  alone;  because  he  might  have 
broken  the  house  in  the  night,  in  the  absence  and  without  the  knowledge  of  the 
others,  in  order  to  come  afterwards  and  effect  the  larceny,  and  the  others  might 
have  joined  in  the  larceny  without  knowing  of  the  previous  breaking ;  and,  ac- 
cordingly, there  was  judgment  against  Moss  for  the  burglary  and  capital  larceny, 
and  against  the  other  two  for  the  capital  larceny.  But  it  is  important  to  observe, 
says  Gabbett  (2  Grim.  Law,  416)  first,  that  this  was  a  single  or  continuing 
transaction,  in  which  aK  the  defendants' joined  or  co-operated;  and,  secondly, 
that  the  judgment,  as  against  all  the  prisoners,  was  for  a  capital  felony,  and  the 
same ;  and  it  is  distinguishable,  in  these  respects,  from  the  case  of  Mary  and 
John  Messingham  where  the  defendants  were  charged  jointly  with  receiving 
stolen  goods ;  and  it  was  decided,  on  a  case  reserved,  that  as  on  this  joint  charge 
it  was  necessary  to  prove  a  joint  receipt,  and  as  it  appeared  from  the  evidence 
that  Mary  Messingham  was  absent  when  John  Messingham,  her  son,  received  the 
goods,  her  receipt  afterwards  was  to  be  considered  as  a  separate  transaction,  and 
the  conviction  therefore  wrong.  1  Moody  C.  C.  257.  In  such  case,  as  several 
persons  cannot  be  convicted  of  distinct  felonies  which  are  charged  in  the  indict- 
ment as  a  joint  felony,  judgment  may  be  given  against  the  party  who  is  proved 
to  have  committed  the  first  felony  in  order  of  time,  but  the  other  must  be 
acquitted.  Regina  v.  Dovey,  2  Denison  C.  C.  86 ;  4  Cox  C.  C.  428.  Regina  v. 
Matthews,  1  Denison  C.  C.  696.  Regina  v.  Reardon,  Law  Rep.  1  C.  C.  31. 
Commonwealth  v.  Slate,  11  Gray,  at  pp.  63,  64.  And  the  case  of  Butterworth, 
Braithwaite,  and  Moss,  supra,  is  also  to  be  distinguished  from  the  case  of  Hemp- 
stead and  Hudson,  Russell  &  Ryan  C.  C.  344,  where  there  was  no  evidence  to 
show  that  the  articles  which  they  were  charged  with  stealing  jointly,  from  the 
dwelling-house  of  J.  B.,  were  not  taken  by  the  prisoners  at  different  times  and 
unknown  to  each  other  (though  the  property  was  found  upon  them  all  at  one 
time,  and  the  prisoners  were  in  the  same  room  together)  ;  and  the  jury,  there- 
fore, found  Hempstead  guilty  of  stealing  to  the  value  of  six  pounds,  and  Hudson 
guilty  of  stealing  to  the  value  of  ten  shillings  (which  the  goods  found  upon 
them,  respectively,  were  worth),  by  which  the  prisoners  would  be  subject  to  two 
distinct  judgments  —  the  one  for  a  capital  offence,  the  other  for  simple  larceny. 
The  Judges  were  of  opinion  that,  upon  this  finding,  judgment  could  only  be  given 
against  one,  —  upon  a  nolle  prosequi  being  entered  as  to  the  other,  who  stood 
second  upon  the  indictment. 

It  was  held  in  Rex  v.  Turner,  1  Siderfin,  171,  where  several  were  jointly 
indicted  for  a  burglary,  that  the  jury  could  not  find  one  guilty  of  burglary  and 
the  other  of  larceny  only ;  "  but  there  the  very  nature  of  the  case,"  says  Starkie, 
1  Crim.  PI.  (2d  ed.)  38,  "  precluded  such  a  finding,  for  the  evidence  was 
the  same  as  to  all."  In  accordance  with  the  decision  of  the  majority  of  the 
Judges  in  the  case  of  Butterworth,  Braithwaite,  and  Moss,  ubi  supra,  is  the  rea- 
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soning  of  Starkie,  1  Crim.  PI.  (2d  ed.)  38.  He  there  says :  "  In  the  case 
of  burglary,  if  it  appeared  in  evidence  that  one  of  the  prisoners,  who  had 
assisted  in  the  removal  of  the  goods,  had  been  a  stranger  to  the  breaking  in, 
and  had  taken  no  part  in  the  transaction  until  after  the  breaking  had  been  ac- 
complished ;  there  seems  to  be  no  satisfactory  reason  why  the  jury  should  not 
find  according  to  the  fact,  and  why  separate  judgments  should  not  be  pronounced, 
as  if  the  prisoners  had  been  separately  tried  and  convicted."  An  analogous 
case  is  the  conviction  of  one  for  murder  and  another  for  manslaughter,  on  an 
indictment  for  murder.     Kex  v.  Salisbury,  Plowden,  97. 


Rex  v.  Haines.^ 

Easter  Term  1821. 

Burglary  —  Actual  and  Constructive  Breaking. 

The  pulling  down  the  sash  of  a  window  which  has  no  fastening,  and  is  only  kept  in 
its  place  by  a  pulley  weight,  is  a  sufficient  breaking  to  constitute  burglary. 

It  is  equally  a  breaking,  although  there  is  an  outer  shutter  which  is  not  closed  and 
fastened. 

The  prisoners  were  tried  and  convicted  before  Mr.  Justice  Rich- 
ardson, at  the  Old  Bailey  sessions,  February  1821,  for  burglari- 
ously breaking  and  entering  the  dwelling-house  of  Richard  Plunkett, 
with  intent  to  steal  the  goods  and  chattels  in  the  same  dwelling- 
house  then  being. 

The  evidence  was  satisfactory  as  to  the  fact ;  but  a  doubt  arose 
whether  the  breaking  was  sufi&cient  in  point  of  law  to  constitute 
burglary. 

The  prisoners  were  found  in  the  front  parlor  of  the  prosecutor's 
house,  about  a  quarter  past  five  o'clock  in  the  evening  of  the  16th 
of  January  1821.  It  was  then  quite  dark.  It  appeared  that  they 
had  entered  through  the  upper  part  of  the  window,  which  the 
prosecutor  had  closed  a  short  time  before,  and  which  the  prisoners 
had  opened  by  pushing  down  the  upper  sash. 

There  was  a  fastening  to  the  lower  sash,  but  none  to  the  upper 
sash,  which,  during  the  daytime,  was  usually  kept  closed  by  the 
pulley  weight  only. 

There  was  an  outside  shutter  to  this  window,  which  was  usually 
closed  and  fastened  about  dark  by  the  sons  of  the  prosecutor,  on 

>  Kussell  &  Ryan  C.  C.  450. 
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their  return  from  school;  but  on  the  evening  in  question,  the 
closing  the  outer  shutter  was  delayed,  in  consequence  of  the 
children  returning  later  than  usual  from  school. 

The  question  was,  whether  the  pushing  down  of  the  upper  sash 
by  the  prisoners,  in  the  manner  stated,  amounted  to  a  suf&cient 
breaking. 

In  Easter  term  1821  the  Judges  met  and  considered  this  case. 
They  were  unanimously  of  opinion,  that  the  pulling  down  of  the 
sash  was  a  sufficient  breaking,  and  the  prisoner  was  rightly  con- 
victed. 


Rex  v.  RussBLL.i 

Easter  Term  1833. 

Burglary  —  Actual  and  Constructive  Breaking. 

Lifting  the  flap  of  a  cellar  usually  kept  down  by  its  own  weight,  is  a  sufficient  break- 
ing for  the  purpose  of  burglary. 

The  prisoner,  George  Russell,  was  tried  and  convicted  before 
Mr.  Justice  Littlbdale,  at  the  Old  Bailey  sessions  in  May  1833 
(present  also  Baron  Bolland  and  Mr.  Justice  Bosanquet)  for 
burglary,  in  breaking  and  entering  the  dwelling-house  of  James 
Grady,  in  the  parish  of  St.  George,  Hanover  Square,  on  the  night 
of  the  21st  of  April  last,  with  intent  to  steal  the  goods  and  chattels 
in  the  dwelling-house. 

The  prisoner  got  into  the  house  between  the  hours  of  eleven 
o'clock  at  night  and  one  in  the  morning.  The  jury  found  the 
intent  to  steal ;  but  there  was  a  question,  whether  there  was  such 
a  breaking  as  constituted  that  ingredient  of  burglary. 

There  is  a  cellar  under  the  house  which  communicated  with 
the  other  part  of  it  by  an  inner  staircase.  The  entrance  to  the 
cellar  from  the  outside  was  by  means  of  a  flap,  which  let  down  ; 
the  flap  was  made  of  two-inch  stuff,  but  that  was  reduced  in  thick- 
ness by  the  wood  being  worked  up.  The  prisoner  got  into  the 
cellar  by  raising  up  the  flap  door.  The  flap  door  had  been  from 
time  to  time  fastened  with  nails,  when  the  cellar  was  not  wanted, 
to  keep  coals  in. 

'  1  Moody  C.  C.  377. 
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A  good  deal  of  evidence  was  given,  as  to  whether,  on  the  night 
in  question,  the  door  was  nailed  down,  and  the  learned  judge 
desired  the  jury  to  find  whether  it  was  so  or  not.  They  found 
that  it  was  not  nailed  down  that  night. 

The  case  very  much  resembles  Callan's  Case,  in  Russell  &  Ryan 
C.  C.  157,  and  2  Russell  on  Crimes,  5,  in  which  the  Judges  were 
equally  divided  in  opinion ;  vide  also  the  Case  of  William  Brown, 
2  East  P.  C.  48T. 

In  Easter  term  1833  the  Judges  met  and  considered  this  case. 
They  were  of  opinion  that  there  was  a  sufficient  breaking,  and  that 
the  conviction  was  right. 

There  must  be  a  breaking  of  the  house  either,  (1)  actual ;  or  (2)  eonstrue- 
tive.  There  must  be  a  breach  of  the  house  made  or  produced  by  the  act  of  the 
felons,  and  this  either  by  actual  force  or  construction  of  law. 

I.  An  actual  breaking  for  the  purposes  of  burglary  is  to  be  distinguished  from 
a  breaking  in  law ;  for,  as  Hale  says  (1  P.  C.  661)  every  one  that  enters  into 
another's  house  against  his  will,  or  to  commit  a  felony,  though  the  doors  be  open, 
doth  in  law  break  the  house.  And  formerly,  he  goes  on  to  say,  and  even  in  the 
remembrance  of  some  who  were  living  in  his  own  time.  Sir  Nicholas  Hide  C.  J. 
did  hold  that  a  breaking  in  law  was  sufficient  to  make  a  burglary ;  as  if  a 
man  entered  into  the  house  by  the  doors,  open  in  the  night,  and  stole  goods,  yet 
this  was  burglary ;  but  the  law  is,  he  concludes,  that  a  bare  breaking  in  law, 
namely,  an  entry  by  the  doors  or  windows  open,  is  not  sufficient  to  make  burg- 
lary without  an  actual  (or  constructive)  breaking.  If  the  door  of  a  mansion- 
house  stand  open,  and  the  thief  enter  into  the  house  with  a  purpose  to  steal, 
this  is  a  breaking  of  the  house  in  law,  and  yet  no  burglary.  Kelyng,  70.  So 
it  is  if  the  window  of  the  house  be  open,  and  a  thief,  with  a  hook  or  other 
engine,  draweth  out  some  of  the  goods  of  the  owner,  this  is  no  burglary,  because 
there  is  no  actual  breaking  of  the  house. 

So  also  if  one  enter  by  a  door  or  window,  open  in  the  daytime,  and  He  there 
till  night,  and  then  rob  and  go  away  without  breaking  any  part  of  the  house,  he 
is  not  guilty  of  burglary.  1  Hawkins  P.  C.  ch.  38,  §  4.  But  if,  having  entered 
the  house  at  night  by  an  open  door  or  window,  he  turns  the  key  of  a  door  of  a 
chamber,  or  unlatcheth  a  chamber  door,  with  intent  to  commit  felony,  he  is  guilty 
of  burglary.  1  Hale  P.  C.  663.  The  State  «.  Wilson,  Coxe,  439.  And  so  he 
would  be,  if,  having  entered  by  an  open  door  or  window  in  the  daytime,  he  at 
night  were  to  unfasten  an  inner  door  for  the  purpose  of  committing  felony.  Or 
if  being  lawfully  within  the  house,  he  did  the  same. 

Where  a  servant  opened  his  lady's  chamber  door,  which  was  fastened  by  a 
spring  lock,  for  the  purpose  of  committing  a  rape  upon  her,  he  was  held  guilty 
of  burglary.  Gray's  Case,  2  East  P.  C.  488  ;  1  Strange,  481.  So  also  where 
the  prisoner  entered  at  a  back  door  of  the  house  of  W.  Hughes,  at  Newington, 
which  had  been  left  open  by  the  family,  and  afterwards  broke  open  an  inner 
door,  and  stole  goods  out  of  the  room,  and  then  unbolted  the  street  door  on 
the  inside,  and  went  out.     Johnson's  Case,  2  East  P.  C.  488.     This  was  held 
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burglary  by  all  the  Judges.  There  was,  however,  a  clear  burglary  upon  the 
statute  in  this  case,  the  prisoner  breaking  out  of  the  dwelling-house.  "  The 
servant  lay  in  one  part  of  the  house,  and  the  master  in  another,  and  the  stair- 
foot  door  of  the  master's  chamber  was  latched ;  the  servant  came  in  the  night, 
and  unlatched  the  stair-foot  door,  and  went  up  into  the  master's  chamber,  in- 
tending to  kill  him;  this  was  held  burglary."  1  Hale  P.  C.  554.  And  where 
the  prisoner  burst  open  an  inner  door  in  the  inside  of  a  house,  and  so  entered  a 
shop  in  order  to  steal  money  from  the  till,  it  was  held  that  this  was  a  sufficient 
breaking  to  support  an  indictment  for  house-breaking.  Regina  v.  Wenmouth, 
8  Cox  C.  C.  848,  Keating  J. 

So  where  the  prisoners  went  into  the  house  of  the  cook  at  Sergeants'  Inn,  in 
Fleet  Street,  to  eat,  and,  taking  their  opportunity,  slipped  up  stairs,  picked  open 
the  lock  of  a  chamber  door,  broke  open  a  chest  and  stole  plate,  it  was  agreed 
that  the  picking  open  the  lock  of  the  chamber  door  ousted  them  of  their  clergy, 
though  the  breaking  open  the  chest  would  not  have  done  so."  Anonymous, 
1  Hale  P.  C.  524. 

"  If  A.  be  a  lodger  at  an  inn,  and  he  goes  up  to  his  chamber  to  bed,  and  the 
chamberlain  pulls  to  the  door  and  latcheth  it,  or  A.  himself  locks  it,  and  in 
the  night  he  riseth,  openeth  his  chamber  door,  steals  goods,  and  goeth  away, 
it  may  be  a  question,  says  Hale,  whether  this  be  burglary ;  it  seems  not,  because 
he  had  a  special  interest  in  his  chamber,  and  so  the  opening  of  his  own  door  was 
no  breaking  of  the  innkeeper's  house ;  but  if  he  had  opened  the  chamber  of  B., 
a  lodger  in  the  inn,  to  steal  his  goods,  this  had  been  burglary."  1  Hale  P.  C. 
554.  But  if  the  lodger  had  in  the  first  case  opened  the  door  of  the  inn,  as  he 
went  out,  he  would  have  been  guilty  of  breaking  out  under  the  statute.  Regina 
V.  Wheeldon,  8  Carrington  &  Payne,  747,  Erskine  J.,  post  jj.  64. 

From  what  has  been  said,  it  may  be  inferred  that  some  violence  is  necessary 
to  constitute  the  actual  breaking  of  a  house,  though  very  slight  violence  is 
necessary. 

If  one  unlatches  a  door,  opens  a  window  when  fastened,  or  raises  it  when  shut, 
but  being  without  any  fastening,  puts  back  a  lock  or  a  bolt,  or  picks  a  lock  with 
a  false  key,  takes  a  pane  of  glass  out  of  the  window,  either  by  taking  out  the 
nails  or  other  fastening,  or  by  drawing  or  bending  them  back,  or  by  unloosing 
any  other  fastening,  either  to  doors  or  windows,  which  the  owner  has  provided, 
all  these  are  burglarious  breakings.  2  Russell  on  Crimes,  2,  3.  4th  ed.  But 
where  a  pane  of  glass  had  been  cut  or  cracked  for  a  month,  but  there  was  no 
opening  or  hole  whatever,  as  every  portion  of  the  glass  remained  exactly  in  its 
place,  and  the  prisoner  was  both  seen  and  heard  to  put  his  hand  through  the 
glass ;  this  was  held  a  sufficient  breaking.  Rex  v.  Bird,  9  Carrington  &  Payne, 
44,  Bosanquet  J.  So  where  a  window,  opening  upon  hinges,  is  fastened  by 
a  wedge,  so  that  pushing  against  it  will  open  it,  if  such  window  be  forced  open 
by  pushing  against  it,  there  will  be  a  sufficient  breaking.  The  prisoner  was 
tried  and  convictfed  before  Mr.  Justice  Bayley,  at  the  York  Spring  assizes  1818, 
of  burglary ;  but,  upon  a  doubt  as  to  the  question  of  breaking  into  the  house, 
the  learned  judge  saved  the  point  for  the  consideration  of  the  Judges.  The 
prisoner  entered  the  house  by  lifting  up  a  large  iron  grating,  which  was  placed 
over  the  prosecutor's  cellar,  and  opening  a  window  in  a  passage  leading  from 
that  cellar.    The  cellar  opened  into  a  passage  which  led  into  the  house,  and 
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the  window  was  within  the  wall  of  the  house ;  the  cellar  was  beyond  the  walls. 
The  grating  weighed  eight  stone,  and  was  usually  fastened  inside  by  a  large 
iron  chain ;  but  it  was  not  so  fastened  at  the  time  the  prisoner  entered.  The 
grating  was  for  the  admission  of  light  only,  not  of  goods.  The  window  opened 
upon  hinges,  and  was  fastened  by  two  nails,  which  acted  as  wedges ;  but,  not- 
withstanding, these  nails  would  open  by  pushing.  It  was  argued  that  the  lifting 
up  the  grating  was  no  breaking,  because  it  was  kept  down  by  its  own  weight 
only,  and  that  the  forcing  open  the  window  was  no  breaking,  because  it  was 
done  by  pushing  only.  The  learned  judge  thought  the  forcing  of  the  window 
was  a  breaking,  but  he  reserved  the  point  for  the  consideration  of  the  Judges. 
In  Easter  term  1818  the  Judges  met ;  they  held  the  couTiction  right,  being  of 
opinion  that  the  forcing  the  window  in  the  manner  described  was  a  sufficient 
breaking  into  the  dwelling-house.     Rex  v.  Hall,  Russell  &  Ryan  C.  C.  355. 

If  a  window  be  partly  open,  but  not  sufficiently  so  as  to  admit  a  person,  the 
raising  it  higher  so  as  to  admit  any  one,  is  not  a  breaking.  Rex  v.  Smith, 
1  Moody  C.  C.  178.  Rex  v.  Hyams,  7  Carrington  &  Payne,  441,  per  Park 
J.  and  Coleridge  J.  Where  a  glass  window  was  broken,  and  the  window 
opened  with  the  hand,  but  the  shutters  in  the  inside  were  not  broken, 
this  was  ruled  burglary  by  Ward  C.  B.,  Powis  J.  and  Tracy  J.  and  the  Re- 
corder. But  they  thought  that  the  extremity  of  the  law ;  and  on  a  subsequent 
conference.  Holt  C.  J.  and  Powell  J.  doubting  and  inclining  to  another  opin- 
ion, no  judgment  was  given.     Roberts's  Case,  2  East  P.  C.  487. 

In  Commonwealth  v.  Stephenson,  8  Pickering,  354,  the  evidence  as  to  break- 
ing was,  that  in  the  evening  of  May  22,  the  witness  fastened  the  outer  door  of 
the  dwelling-house  by  turning  a  button  down  upon  the  latch,  and  that  about  day- 
break in  the  morntfig,  he  found  the  door  open,  and  also  that  the  network  of  the 
buttery  window  had  been  cut  away  and  torn  down.  The  netting  was  made  of 
double  twine,  and  was  fastened  by  nailing  it  on  each  side,  and  at  the  top  and 
bottom  of  the  window,  for  the  purpose  of  letting  in  the  air,  and  keeping  out 
cats  and  other  smaller  animals.  Within  the  network  there  was  a  glass  window, 
which  had  not  been  shut.  Putnam  J.  instructed  the  jury,  that  if  the  defendants 
broke,  cut,  or  tore  away  the  net  so  fastened,  it  was  in  law  a  breaking  of  the 
dwelling-house.  The  defendants  being  found  guilty,  moved  for  a  new  trial 
because  the  foregoing  instruction  was  wrong.  Parker  C.  J.  delivered  the  opin- 
ion of  the  court:  "  The  question  in  this  case  is,  whether  there  was  a  breaking 
or  not.  The  lifting  a  latch  and  opening  the  door,  though  not  bolted  or  locked ; 
the  shoving  up  a  window,  though  not  fastened ;  the  getting  down  a  chimney, 
and  various  other  acts  done  to  effect  an  entry,  are  held  to  be  a  breaking.  See 
The  State  v.  Wilson,  Coxe,  439 ;  Commonwealth  v.  Steward,  7  Dane's  Ab. 
136.  The  offence  consists  in  violating  the  common  security  of  a  dwelling- 
house,  in  the  night-time,  for  the  purpose  of  committing  a  felony.  It  makes  no 
difference,  whether  the  door  is  barred  and  bolted,  or  the  window  secured,  or 
not ;  it  is  enough  that  the  house  is  secured  in  the  ordinary  way ;  so  that  by  the 
carelessness  of  the  owner  in  leaving  the  door  or  window  open,  the  party  accused 
of  burglary  be  not  tempted  to  enter.  Shutting  th^  window-blinds  and  leaving 
the  windows  open  for  air,  is  a  common  mode  of  closing  a  house  in  the  warm 
season ;  if  the  blinds  are  forced,  it  is  a  breaking.  The  objection  is,  that  the 
lattice-work  of  the  dairy  window  was  of  twine  only.    Suppose  it  were  of  wire, 
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ir  thin  slats  of  wood,  would  there  be  any  difference?  This  network  was 
lailed  down  on  all  sides ;  it  was  torn  away  by  the  defendants,  and  they  entered 
he  breach.  This  is  quite  sufficient  to  constitute  a  burglarious  breaking  and 
intry. 

But  where  the  only  covering  to  an  open  space  in  a  dwelling-house  was  a 
iloak  hung  upon  two  nails  at  the  top,  and  loose  at  the  bottom,  and  it  was 
emoved  from  one  of  the  nails,  it  was  queried  whether  that  was  a  sufficient 
ireaking.     Hunter  v.  The  Commonwealth,  7  Grattan,  641. 

If  the  window  of  a  house  be  open,  or  if  there  be  an  aperture  in  the  wall, 
oof,  or  cellar,  to  admit  light  or  air,  through  which  a  thief  enters  in  the  night  to 
lommit  felony,  this  is  njo  burglarious  breaking.  Rex  v.  Lewis,  2  Carrington  & 
'ayne,  628.  Rex  v.  Spriggs,  1  Moody  &  Robinson,  367.  The  State  v.  Boon, 
3  Iredell,  244.  In  Rex  v.  Spriggs,  Bosanquet"  J.  said :  "  If  a  man  choose  to 
eave  an  opening  in  the  wall  or  roof  of  his  house,  instead  of  a  fastened  window, 
le  must  take  the  consequences.  The  entry  through  such  an  opening  is  not  a 
ireaking.''  But  where  a  square  of  glass  in  a  kitchen  window,  through  which 
he  prisoners  entered,  had  been  previously  broken  by  accident,  and  half  of  it 
?as  out  when  the  prosecutor  left  the  house,  and  the  aperture  was  sufficient  to 
dmit  a  hand,  but  not  to  enable  a  person  to  put  his  arm  in,  so  as  to  undo  the 
istening  of  the  casement,  and  one  of  the  prisoners  thrust  his  arm  through 
be  aperture,  thereby  breaking  out  the  residue  of  the  square,  and  having  so  done, 
e  removed  the  fastening  of  the  casement ;  Mr.  Justice  Alderson  and  Mr.  Justice 
'atteson,  entertaining  a  doubt  from  the  difficulty  they  had  to  distinguish  satis- 
ictorily  the  case  of  enlarging  a  hole  already  existing,  from  the  enlarging  an 
perture  by  lifting  up  the  sash  of  a  window  (as  in  Rex  v.  Hyams,  ante  p.  47) 
ubmitted  the  case  to  the  Judges,  who  were  unanimously  of  opinion  that  this  was 
sufficient  breaking,  not  by  breaking  the  residue  of  the  pane,  but  by  unfastening 
nd  opening  the  window.  Rex  v.  Robinson,  1  Moody  C.  C.  327.  And  it  has 
ince  been  laid  down  as  clear  law  that  a  person,  who,  on  finding  a  hole  in  a 
oor,  or  pane  of  glass,  puts  his  hand  in  through  the  hole  to  remove  the  fastening, 
f  the  door  or  window,  and  so  gains  admittance  into  the  preimises,  is  guilty  of  a 
reaking  into  the  house.     Ryan  v.  Shilcock,  7  Exchequer,  72,  per  Curiam. 

But  if  there  be  in  the  roof  or  cellar,  or  wall  of  a  house,  an  aperture  large 
nough  to  admit  a  person,  which  has  a  fastening  covering  the  aperture  by  its 
wn  weight,  but  without  any  lock,  bolt,  or  bar,  or  with  any  bolt,  lock,  or  bar,  but 
nfastened  at  the  time ;  this,  after  some  fluctuations  of  opinion,  has  been  held  to 
e  burglaiy.  On  an  indictment  for  burglary  in  the  house  of  G.  Aldridge,  it 
ppeared  that  the  place  which  the  prisoners  entered  was  a  mill  under  the  same 
oof,  and  within  the  same  curtilage  as  the  dwelling-house.  Through  the  mill  was 
n  open  entrance  or  gateway,  capable  of  admitting  wagons,  and  intended  for  the 
urpose  of  loading  them  more  easily  with  flour,  through  a  large  aperture  or 
atch  communicating  with  the  floor  above.  This  aperture  was  closed  by  foldino' 
oors,  with  hinges,  which  fell  over  it,  and  remained  closed  by  their  own  weight, 
ut  without  any  inferior  fastening ;  so  that  those  without,  under  the  gateway, 
3uld  push  them  open  at.their  pleasure  by  a  moderate  exertion  of  streno-th. 
a  this  manner  the  prisoner  was  proved  to  have  entered  the  mill  in  the  night, 
•ith  the  evident  intention  of  stealing  the  flour ;  and  Buller  J.  held  this  a  suffi- 
ent  breaking  to  constitute  the  offence.    Brown's  Case,  2  East  P.  C.  487. 
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The  prisoner  was  tried  before  Lord  Ellenborough,  at  the  Old  Bailey  Sessions, 
November  1809,  on  an  indictment  charging  him  with  having  stolen  three  glass 
bottles  and  five  pints  of  wine,  the  property  of  Dennis  Malony,  in  his  dwelling- 
house,  and  with  having,  after  committing  such  felony,  burglariously  broken  out 
of  the  said  dwelling-house.  The  only  question  in  the  case  (for  the  larceny,  time 
of  night,  and  all  the  other  circumstances  necessary  to  be  proved  in  such  a  case 
were  clearly  made  out),  was,  whether  there  was  a  sufficient  breaking  to  consti- 
tute the  crime  of  burglary.  The  wine  was  stolen  from  a  bin  in  the  cellar  belong- 
ing to  the  dwelling-house  of  Malony  the,  prosecutor,  who  kept  a  public-house, 
and  it  had  been  removed  by  the  prisoner  from  thence  to  the  flap  by  which  the 
cellar  was  closed  on  its  outside  next  to  the  street.  The  flap  had  bolts  belonging 
to  it  by  which  it  might  have  been  bolted  within,  but  whether  it  was  so  bolted  on 
the  night  of  the  burglary  did  not  appear ;  but  it  was  clearly  proved  that  the  flap 
was  down.  It  did  not  appear  whether  the  prisoner  had  entered  by  the  flap  of 
the  cellar  or  not,  as  a  door  which  communicated  with  the  cellar  in  another  direc- 
tion, and  which  the  prosecutor  had  left  locked,  was  found  broken  open.  The 
probability  therefore  was,  that  the  prisoner  had  entered  that  way ;  but  if  he  had 
entered  by  raising  up  the  flap,  it  would  (unless  prevented)  have  closed  after  him 
by  its  own  weight,  and  in  order  to  get  out  after  it  had  so  closed,  it  would  have 
required  the.  degree  of  force  necessary  to  lift  up  such  a  flap  to  be  applied  to  it. 
The  flap  was  a  large  one,  being  made  to  cover  the  opening  of  a  cellar  through 
which  the  liquors,  consumed  in  the  public-house,  were  usually  let  down  into  the 
cellar.  The  prisoner,  when  first  discovered,  had  his  head  and  shoulders  out  of 
the  flap  of  the  cellar,  and  upon  being  seized,  made  a  spring  and  got  out  and  ran 
away;  he  was  immediately  pursued,  caught  and  brought  back,  and  the  flap, 
through  which  he  had  got,  was  found  fallen  down  and  closgd.  Upon  this  evi- 
dence the  jury  found  him  guilty ;  but  Lord  EUenbprough  reserved  the  question, 
as  to  the  sufficiency  of  the  breaking  out  in  this  case  to  constitute  burglary,  for 
the  consideration  of  the  Judges. '  In  Michaelmas  term  1809,  all  the  Judges  met, 
when  Lord  Ellenborough  C.  J.,  Mansfield  C.  J.,  Heath  J.,  Grose  J.,  Chambre 
J.  and  Wood  B.  thought  this  was  a  sufficient  breaking,  because  the  weight  was 
intended  as  a  security,  this  not  being  a  common  entrance ;  but  the  other  Judges, 
namely,  Macdonald  C.  B.,  Bayley  J.,  Graham  B.,  Le  Blanc  J.,  Lawrence  J. 
and  Thomson  B.  thought  the  conviction  wrong.  Rex  v.  Callan,  Russell  &  Ryan 
C.  C.  167. 

It  has  been  held,  that  getting  out  of  a  house  by  pushing  up  a  trap-door,  which 
was  merely  kept  down  by  its  own  weight,  and  on  which  fastenings  had  not  at 
that  time  been  put,  but  the  old  trap-door,  for  which  this  new  one  had  been  sub- 
stituted, had  been  secured  by  fastenings,  was  not  a  sufficient  breaking  of  the 
house.  Rex  v.  Lawrence,  4  Carrington  &  Payne,  231,  coram  BoUand  B.  This 
case,  however,  seems  to  have  been  overruled  by  Rex  v.  Russell,  post,  p.  66. 

The  breaking  must  be  of  some  part  of  the  house.  Therefore  where  the  pris- 
oner opened  an  area  gate  with  a  skeleton  key,  and  thence  passed  through  an 
open  door  into  the  kitchen,  it  was  unanimously  held,  on  the  question  being 
raised,  that  as  there  was  no  free  passage  in  time  of  sleep  from  the  area  into  the 
house,  the  breaking  of  the  area  gate  was  not  a  breaking  of  the  dwelling-houSe. 
Rex  V.  Davis,  Russell  &  Ryan  C.  C.  322. 

In  Massachusetts,  in  an  early  case,  it  was  proved  that  the  goods  stolen  were 

VOL.  II.  4 


60  LEADING  CRIMINAL  CASES. 

found  in  the  dwelling-house  of  Trimmer,  one  of  the  defendants,  in  -whose  family 
the  other  defendant,  Whitney,  resided ;  that  the  store  from  which  the  goods 
were  stolen,  was  a  room  (of  the  dwelling-house)  in  the  occupation  of  the  per- 
sons whose  goods  were  stolen,  and  the  goods  found  were  concealed  in  another 
room  of  the  house,  between  which  and  the  room  from  which  they  were  taken, 
there  was  a  vacant  unoccupied  room,  and  through  which  Whitney  and  the  wife  of 
Trimmer  passed  and  entered  the  store,  by  removing  a  plank  in  the  partition ; 
the  plank  was  not  fixed  or  fastened,  but  was  so  loose  that  it  could  be  slid  back 
and  forth.  The  court,  Sedgwick,  and  Sewall  JJ.  doubted  whether  there  was 
such  a  breaking  proved,  the  plank  being  loose,  and  having  no  fastening,  as  to 
bring  the  case  within  the  statute,  and  directed  the  jury  to  acquit  of  that  part  of 
the  charge,  and  to  convict  of  the  simple  larceny  only.  Cpmmonwealth  v.  Trim- 
mer, 1  Massachusetts,  476. 

Where  the  prisoner  broke  open  a  box,  used  as  a  shutter  box,  which  partly 
projected  from  the  wall  of  the  house,  and  adjoined  one  side  of  the  window  of  the 
shop,  which  side  of  the  window  was  protected  by  wooden  panelling,  lined  with 
plates  of  iron,  it  was  held,  that  the  shutter  box  was  no  part  of  the  dwelling- 
house.  Eex  V.  Paine,  7  Carrington  &  Payne,  135.  Upon  this  case  Mr.  Greaves, 
the  learned  editor  of  Russell,  observes  :  "  It  is  not  stated  whether  the  box  had 
any  communication  with  the  inside  of  the  house,  or  whether  the  breaking  was 
such  as  to  make  an  opening  into  the  house."  2  Russell  on  Crimes,  6.  4th  ed.  It 
is  submitted,  that  had  there  been  such  communication,  or  such  opening  into  the 
dwelling-house,  it  would  have  been  clearly  burglary,  subject  to  the  proof  of  entry 
by  the  arm  or  hand  of  the  prisoner.     Eex  v.  Davis,  Russell  &  Ryan  C.  C.  822. 

On  the  same  principle  it  was  holden  that  the  breaking  of  an  outward  gate,  part 
of  the  outward  fence  of  the  curtilage  of  a  dwelling-house,  and  which  opened  not 
into  any  building,  but  into  the  yard  only,  was  not  a  breaking  of  the  dwelling- 
house.  Rex  V.  Bennett,  Russell  &  Ryan  C.  C.  289.  Hale  certainly,  in  his 
Pleas  of  the  Crown,  draws  rather  a  refined  distinction  between  an  actual  break- 
ing of  the  wall  surrounding  the  dwelling-house,  and  an  overleaping  of  it.  After 
citing  22  Assize,  95,  which  defines  burglary  as  being  "  to  break  houses,  churches, 
walls,  courts,  or  gates,  in  time  of  peace,"  says :  "  By  that  book  it  should  seem 
that  if  a  man  hath  a  wall  about  his  house  for  its  safeguard,  and  a  thief  in  the 
night  breaks  a  wall  or  the  gate  thereof,  and  finding  the  doors  of  the  house 
open,  he  enters  into  the  house,  this  is  burglary,  but  otherwise  it  had  been  if 
he  had  come  over  the  wall  of  the  court,  and  found  the  door  of  the  house 
open,  then  it  had  been  no  burglary."  1  Hale  P.  C.  559.  Upon  this  passage  of 
Hale,  a  commentator.  Sergeant  Wilson,  has  the  following  note :  "This  (namely, 
the  definition  of  burglary  as  extended  to  walls  and  gates)  was  anciently  under- 
stood only  of  the  walls  or  gates  of  the  city.  See  Spelman  in  verbo  Burglaria,, 
murorum  portarumve  civitatis  aut  burgi.  If  so,  it  will  not  support  our  author's 
following  conclusion,  wherein  he  applies  it  to  the  wall  of  a  private  house."  And 
East,  remarking  on  this  passage  of  Hale,  says:  "At  any  rate  the  distinction 
between  breaking  and  coming  over  the  wall  or  gate  is  very  refined ;  for  if  it  be 
part  of  the  mansion,  and  be  enclosed  as  much  as  the  nature  of  things  will  admit 
of,  it  seems  to  be  immaterial  whether  it  be  broken  or  overleapt,  and  more  prop- 
erly to  fall  under  the  same  consideration  as  the  case  of  a  chimney.  And  if  it  be 
not  part  of  the  mansion-house  for  this  purpose,  then  whether  it  be  broken  or  not 
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is  equally  immaterial;  in  neither  case  will  it  amount  to  burglary."  2  East 
P.  C.  488.  In  Russell  on  Crimes,  II.  p.  788,  3d  ed..  East's  opinion  is  adopted, 
and  the  statute  7  &  8  Geo.  ly.  ch.  29,  §  23,  having,  as  will  be  seen  here- 
after, excepted  all  buildings  within  the  curtilage  from  being  subject  to  burg- 
lary, except  under  certain  conditions,  no  question  can  any  longer  be  raised,  as 
to  whether  the  actual  breaking  of  a  wall  surrounding  the  dwelling-house  can 
render  the  offender  liable  as  for  a  burglarious  breaking. 

It  was  formerly  doubted,  whether  to  descend  a  chimney  into  a  dwelling-house 
would  be  burglary.  Hale  seems  to  have  entertained  this  doubt,  although  Man- 
wood  C.  B.  had  held  that  it  was.  Dalton  Just.  161.  He  says :  "  There  was  one 
arraigned  before  me  at  Cambridge  for  burglary,  and  upon  the  evidence  it 
appeared  that  he  crept  down  a  chimney.  I  was  doubtful  whether  this  were 
burglary,  and  so  were  some  others ;  but  upon  examination  it  appeared,  that  in 
his  creeping  down  some  of  the  bricks  of  the  chimney  were  loosened,  and  fell 
down  in  the  room,  which  put  it  out  of  question,  and  direction  was  given  to 
find  it  burglary;  but  the  jury  acquitted  him  of  the  whole  fact."  1  Hale  P. 
C.  652.  It  was,  however,  afterwards  fully  established  that  the  coming  down 
the  chimney  was  a  breaking  to  establish  burglary,  and  for  this  reason,  namely, 
because  it  was  as  much  closed  as  the  nature  of  the  thing  would  bear.  1  Hawkins 
P.  C.  ch.  38,  §  4.  4  Bl.  Comm.  226.  2  East  P.  C.  485.  It  has  since  been  held 
that  getting  into  the  chimney  of  a  house  is  a  sufficient  breaking  and  entering  to 
constitute  burglary,  though  the  party  does  not  enter  any  of  the  rooms  of  the 
house.  The  prisoner  was  tried  before  Mr.  J.  Burrough  at  the  Dorset  Lent 
Assizes  1821,  for  burglariously  breaking  and  entering  the  dwelling-house  of 
George  Smith,  with  intent  feloniously  to  steal  the  goods  and  chattels  of  the  said 
George  Smith  therein  being.  It  appeared  by  the  evidence  of  the  wife  of  the 
prosecutor  that  whilst  sitting  in  a  room  adjoining  the  shop  (part  of  the  dwelling- 
house  of  her  husband),  in  which  were  various  goods,  the  stock  of  her  husband's 
trade,  she  heard,  about  twelve  o'clock  at  night,  a  noise  in  the  shop ;  that  she 
took  a  candle,  and  went  into  the  shop,  and  perceiving  some  soot  fall  from  the 
chimney,  she  looked  up,  and  saw  a  man  lying  across  the  chimney,  just  above 
the  mantel-piece.  It  appeared  that  the  man  had  not  otherwise  been  in  the  shop, 
and  the  chimney  had  no  communication  with  any  other  room  in  the  house.  An 
alarm  was  made,  and  a  man,  who  proved  to  be  the  prisoner,  was  immediately  seen 
to  come  out  at  the  top  of  the  chimney.  He  was  pursued,  and  immediately  appre- 
hended. He  was  by  trade  a  chimney-sweeper,  and  had  shortly  before  been  em- 
ployed by  the  prosecutor  to  sweep  the  chimney  of  the  shop,  and  also  that  of  the 
sitting-room,  being.all  the  chimneys  in  the  house.  The  learned  judge  not  being 
satisfied  that  the  evidence  was  sufficient  to  support  the  charge  of  breaking  and 
entering  into  the  dwelling-house,  desired  the  jury  to  consider  whether  they  were 
satisfied  that  the  prisoner's  intention  was  to  steal  goods  in  the  shop,  and  if  they 
thought  so,  he  advised  them  to  find  him  guilty ;  and  he  informed  them  that  he 
should  reserve  the  other  point  for  the  consideration  of  the  Judges.  The  jury 
found  the  prisoner  guilty.  On  a  case  reserved,  ten  of  the  Judges,  namely.  Best 
J.,  GarrowB.,  Park  J.,  Bayley  J.,  Wood  B.,  Graham  B.,  Richards  0.  B., 
Dallas  C.  J.,  Abbott  Ld.  C.  J.  held  the  conviction  right.  They  were  of  opinion 
that  the  chimney  was  part  of  the  dwelling-house ;  that  the  getting  in  at  the  top 
was  a  breaking  of  the  dwelling-house ;  and  that  the  prisoner,  by  lowering  him- 
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self  in  the  chimney,  made  an  entry  into  the  dwelling-house.  Holroyd  J.  and 
Burrough  J.  thought  the  prisoner  could  not  be  said  to  haw  broken  and  entered 
the  dwelling-house,  until  he  was  below  the  chimney-piece.  Brice's  Case,  Russell 
&  Ryan  C.  C.  450,  451. 

The  breaking  open  of  a  movable  chest  or  box  in  the  dwelling-house,  does  not 
of  itself  constitute  a  breaking  for  the  purposes  of  burglary.  "  If  A.  enters  into 
the  house  of  B.  in  the  night,  by  the  doors  open,  and  breaks  open  a  chest,  or 
takes  away  goods  without  breaking  open  an  inner  door,  this  is  no  burglary, 
because  the  chest  is  no  part  of  the  house."  1  Hale"P.  C.  554.  Kelyng,  69. 
Foster,  108.     2  East  P.  C.  488.     The  State  v.  Wilson,  Coxe,  439. 

Whether  the  breaking  open  a  cupboard  or  locker  let  into  the  wall  of  a  dwell- 
ing-house be  a  burglarious  breaking,  appears  never  to  have  been  solemnly 
decided.  "  At  a  meeting  of  the  Judges  upon  a  special  verdict  in  January,  1690, 
they  were  divided  upon  the  question,  whether  breaking  open  the  door  of  a  cup- 
board let  into  the  wall  of  the  house,  was  burglary  or  not."  Foster,  108.  Lord 
Hale  in  one  passage  hesitatingly  says,  that  it  is  burglary.  "  If  A.  breaks  open 
a  study  or  counting-house,  or  shop  within  the  house,  this  is  burglary,  though 
none  usually  lodge  in  the  study ;  and  the  same  law  seems  to  be,  if  he  breaks 
open  a  cupboard  or  counter  fixed  to  the  house,"  to  this  he  adds  a  "  qusere."  1 
Hale  P.  C.  655.  In  another  passage  treating  of  house-breaking  in  the  daytime, 
he  says :  "  Some  breaking  or  force  will  oust  clergy  upon  the  statutes  of  6  &  6 
Edw.  VI.  and  39  Eliz.  which  will  not  make  a  burglary,  if  it  were  in  the  night, 
as  where  he  enters  by  the  doors  open,  and  breaks  open  a  counter  or  cupboard 
fixed  to  the  freehold,  as  was  agreed  in  the  'Cambridgeshire  Case.'"  1  Hale 
P.  C.  527,  mentioned  in  another  part  of  his  work.  See  also  another  account  of 
this  case  in  2  Hale  P.  C.  358,  where  he  says :  "  By  the  advice  of  all  the  Judges 
of  England,  he  was  ousted  of  his  clergy  upon  the  statute  39  Eliz.  for  the  taking 
goods  out  of  the  chest  to  the  value  of  6s.  was  felony."  This  Cambridgeshire 
Case  was  Simpson's  Case,  Kelyng,  31 ;  and  according  to  Hale's  own  account  in 
the  very  next  passage,  the  reason  why  he  was  ousted  of  his  clergy  on  the  39 
Eliz.  had  no  reference  to  the  breaking  of  the  chest,  but  to  the  removal  of  the 
goods  firom  it.  "  T.  16  Car.  11.  Simpson's  Case,  which  was  thus :  A  man  came 
into  a  dwelling-house,  none  being  within,  and  the  doors  being  open,  and  broke 
up  a  chest,  and  took  up  goods  to  the  value  of  5s.,  laid  them  on  the  floor,  and 
before  he  could  carry  them  out  of  the  chamber  he  was  apprehended,  and  upon 
this  matter  spedally  found  he  was  ousted  of  his  clergy,  upon  the  statute  39  Eliz. 
for  the  taking  them  out  of  the  chest  was  felony  by  the  common  law,  and  the 
statute  39  Eliz.  did  not  alter  the  felony,  but  only  excluded  clergy,  per  omnes 
justiciarios  Anglise.  But  whereas  in  that  case  the  breaking  open  of  the  chest 
was  held  such  a  force  or  breaking,  as  excludes  clergy  upon  that  statute,  I  have 
observed  that  the  constant  practice  at  Newgate  hath  not  allowed  that  construc- 
tion, unless  it  was  a  counter  or  cupboard  fixed ;  yet  note,  this  resolution  of  16 
Car.  II.  was  by  all  the  Judges  of  England  then  present,  and  though  one  dis- 
sented, he  after  came  about  to  the  opinion  of  the  rest,  ideo  qusere."  1  Hale 
P.  C.  527.  In  another  part  of  the  same  work,  he  gives  the  true  account  of  this 
case:  "It  was  ruled  16  Car.  II.  B.  B.  upon  a  special  verdict  found  in  Cam- 
bridgeshire. A.  comes  into  the  dwelling-house  of  B.,  nobody  being  there,  and 
breaks  open  a  chest,  and  takes  out  goods  to  the  value  of  6s.  and  lays  them  on 
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the  floor  of  the  same  room,  and  is  apprehended  before  he  can  remove  them ;  he 
was  indicted  upon  the  statute  39  Eliz.  and  ousted  of  his  clergy  by  the  advice  of  all 
the  Judges  except  one ;  for  the  taking  out  of  the  chest  was  felony  by  the  common 
law,  and  the  stat.  39  Eliz.  ch.   15,   alters  not  the  felony,  but  ousts  only  the 
clergy."     1  Hale  P.  C.  608.     Therefore,  as  Foster  clearly  shows,   Simpson's 
Case  does  not  warrant  the  inference  of  Hale  in  the  former  passages  cited,  that 
though  breaking  a  cupboard  fixed  to  the  freehold  is  not  burglary  at  common  law, 
it  may  be  house-breaking  within  the  statute  39  Elizabeth.     "Simpson's  Case," 
remarks  Foster,    "  as  truly  stated  by  Hale  in  one  part  of  his  work,  and  by 
Kelyng,  doth  not,  in  my  opinion,  warrant  any  such  distinction.     It  did  not,  nor 
possibly  could,  turn  on  the  circumstance  of  breaking  a  chest  or  fixed  cupboard, 
or  any  thing  like  it.     Nor  doth  it  appear  from  the  state  of  the  case,  that  there 
was  the  least  occasion  to  refer  to  any  such  constructive  breaking ;  for,  in  fact, 
both  outer  and  inner  doors  were  broken  open.     The  case,  in  my  opinion,  turned 
singly  on  this  point.     The  man  had  broken  open  the  chest,  and  brought  the 
goods  into  the  hall,  in  order  to  carry  them  off,  but  was  apprehended  in  the 
houfc.     It  was  made  a  question,  whether  this  amounted  to  a  stealing  in  the  house 
within  the  39  Eliz.  and  it  was  holden  that  it  did,  the  man  had  once  possessed 
himself  of  the  goods  animo  furandi."     Gibbon's"  Case,  Foster,  109.     Sergeant 
Wilson,  too,  in  a  note  upon  another  passage  of  Lord  Hale,  2  P.  C.  358,  where 
he  mentions  another  fact  in  the  case,  namely,  that  the  chamber  door  was  broken 
open,  says:  "  The  question  about  the  chest  or  trunk  seems  to  have  been  only 
with  relation  to  the  taking  away ;  whether  the  taking  goods  out  of  a  chest,  and 
laying  them  on  the  floor  without  carrying  them  out  of  the  chamber,  was  a  taking 
away  or  stealing  within  the  statute,  and  not  whether  it  was  a  robbery,  for  if  it 
were  a  stealing,  that  (namely,  the  robbery)  would  be  clear,  by  the  breaking 
open  the  chamber  door."    Let  us,  however,  hear  Kelyng's  report  of  the  case, 
which  will  fully  establish  all  that  we  have  said.     "At  the  Lent  assizes,  at  Cam- 
bridge, 16  Car.  n.,  Clement  Simpson  was  indicted  for  breaking  an  house  in  the 
daytime,  nobody  being  in  the  house,  and  stealing  plate  to  the  value  of  £10. 
And  upon  the  evidence  it  appeared,  that  he  had  taken  the  plate  out  of  a  trunk 
in  which  it  was,  and  laid  it  on  the  floor ;  but  before  he  carried  it  away,  he  was 
surprised  by  people  coming  into  the  house.     And  the  Chief  Justice,  Hyde, 
caused  this  to  be  found  specially,  because  he  doubted,  upon  the  statute  of  39 
Eliz.  ch.   16,  which  enacts,  that  if  any  one  be  found  guilty  of  the  felonious 
taking  away  goods,  &c.  out  of  any  house  in  the  daytime,  above  the  value  of 
6*.,  he  should  not  have  the  benefit  of  his  clergy,  whether  this  were  a  taking 
away  within  the  statute.     And  on  the  13th  June  Car.  II.,  all  the  Judges  being 
met  together,  this  question  was  propounded  to  them,  and  agreed  that  clergy  was 
taken  away  in  this  case.    For  the  statute  of  39  Eliz.  does  not  go  about  to  declare 
what  shall  be  felony,  but  to  take  away  clergy  from  that  kind  of  felony ;  for 
breaking  an  house  in  the  daytime,  nobody  being  therein,  and  stealing  goods 
above  the  value  of  6».'  is  felony  at  common  law.    And  by  the  common  law, 
breaking  the  house  and  taking  of  goods,  and  removing  them  from  one  place  to 

1  I  have  altered  the  passage  in  Kelyng,  says  Wilmot,  Law  of  Burglary,  p.  34,  which  is  as 
follows:  "But  to  take  away  clergy  from  that  kind  of  felony.  For  breaking  an  house  in  the 
daytime,  nobody  being  therein,  and  stealing  goods  to  the  Value  of  6».  so  that  the  felony  is  at 
common  law." 
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another  in  the  same  house,  with  an  intent  to  steal  them,  is  felony;  for  by 
this  taking  them  he  hath  the  possession  of  them,  and  that  is  stealing  and  felony. 
Simpson's  Case,  Kel)Tig,  31. 

Foster,  having  pointed  out  this  slight  inaccuracy  of  Lord  Hale,  goes  on  to  ex- 
press his  opinion,  that  the  breaking  open  of  cupboards  attached  to  the  freehold 
cannot  constitute  burglarious  breaking.  "  With  regard,"  says  that  very 
eminent  authority,  "  to  cupboards,  presses,  lockers,  and  other  fixtures  of  the 
like  kind,  I  think  we  must,  in  favor  of  life,  distinguish  between  cases  relative 
to  mere  property,  and  such  wherein  life  is  concerned.  In  questions  between 
the  heir  or  devisee  and  the  executor,  those  fixtures  may,  with  propriety 
enough,  be  considered  as  annexed  to  and  parts  of  the  freehold.  The  law 
will  presume  that  it  was  the  intention  of  the  owner,  under  whose  bounty  the 
executor  claimeth,  that  they  should  be  so  considered  ;  to  the  end  that  the 
hoiise  might  remain  to  those  who,  by  the  operation  of  law,  or  by  his  bequest, 
should  become  entitled  to  it  in  the  same  plight  he  put  it,  or  should  leave 
it  entire  and  undefaced.  But  in  capital  cases,  I  am  of  opinion,  that  such 
fixtures,  which  merely  supply  the  place  of  chests  and  other  ordinary  uten- 
sils of  household,  should  be  considered  in  no  other  light  than  as  mere  mova- 
bles, partaking  of  the  nature  of  those  utensils,  and  adapted  to  the  same  use." 
Foster,  109.  '  The  point  does  not  appear  to  have  since  arisen,  but  were  it 
to  occur,  doubtless  the  opinion  of  so  great  a  judge  would  be  entitled  to  the 
highest  respect.  See  2  Russell  on  Crimes,  7.  4th  ed. ;  2  East  P.  C.  489.  And, 
perhaps,  we  may  be  allowed  to  suggest  another  reason  why  such  a  breaking 
should  not  be  burglarious,  namely,  that  as  a  general  principle,  the  actual  break- 
ing of  the  dwelling-house  has  reference  to  the  entry  at  common  law,  or  to  the 
escape  of  the  intruder  by  breaking  out  under  the  statute.  Whereas  the  breaking 
of  a  cupboard  is  a  distinct  and  independent  act.  In  The  State  v.  Wilson, 
Coxe,  439,  441,  Kinsey  C.  J.  said :  "If,  however,  all  the  doors  be  open,  and  the 
thief  enters  through  an  open  door,  and  after  getting  into  the  house  should  break 
open  a  chest,  or  a  cupboard,  euera  fixed  in  the  wall,  this  is  not  such  a  breaking  as 
the  law  requires." 

In  Ohio  it  has  been  held  under  a  statute  of  that  State,  making  it  an  offence  to 
"forcibly  break  and  enter"  a  building,  that  actual  force  is  not  necessary,  but 
that  a  breaking  at  common  law  is  sufficient.    Ducheri).  The  State,  18  Ohio,  308. 

n.  If  there  be  no  actual  breaking  there  must  be  a  breaking  by  construction 
of  law,  as  where  any  one  by  fraud,  conspiracy,  or  threats,  procures  the  door  of  a 
dwelling-house  to  be  opened  to  him. 

"  Thieves  come  with  a  pretended  hue  and  cry,  and  require  the  con- 
stable to  go  along  with  them  to  search  for  felons,  and  whilst  he  goes  with 
them  into  a  man's  house,  they  bind  the  constable  and  dweller,  and  rob  him, 
this  is  burglary."  3  Inst.  64.  1  Hale  P.  C.  652.  "  This,"  writes  Hale,  "  hap- 
pened in  Blackfriars,  1664,  where  thieves  pretending  that  A.  harbored  traitors, 
called  the  constable  to  go  with  him  to  apprehend  them,  and  the  constable  enter- 
ing, they  bound  the  constalje  and  robbed  A.  and  were  executed  for  burglary, 
and  yet  the  owner  opened  the  door  of  his  own  accord  to  the  constable."  1  Hale 
P.  C.  653.     Crompton,  22  a. . 

Where  divers  persons  came  to  a  house  with  intent  to  rob  it,  and  knocked 
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at  the  door,  pretending  to  have  business  with  the  owner,  and  being  by  that 
means  let  in,  rifled  the  house,  they  were  guilty  of  burglary.  1  Hawkins 
P.  C.  ch.  38,  §  6. 

"  At  the  sessions,"  says  Kelying:  "  I  inquired  of  Le  Mott's  Case,  which 
was  adjudged  in  the  time  of  the  late  troubles,  and  my  brother  Wyld  told  me 
that  the  case  was  thus :  that  thieves  came  with  intent  to  rob  him,  and  finding  the 
door  locked  up,  pretended  they  came  to  speak  with  him,  and  thereupon  a 
maid-servant  opened  the  door,  and  they  came  in  and  robbed  him,  and  this 
being  in  the  night-time,  this  was  adjudged  burglary,  and  the  persons  hanged ; 
for  their  intention  being  to  rob,  and  getting  the  door  open  by  a  false  pre- 
tence, this  was  in  fraudem  legis,  and  so  they  were  guilty  of  burglary,  though 
they  did  not  actually  break  the  house ;  for  this  was  in  law  an  actual  breaking, 
being  obtained  by  fraud  to  have  the  door  opened ;  as  if  men  pretend  a  war- 
rant to  a  constable,  and  bring  him  along  with  them,  and  under  that  pretence 
rob  the  house,  if  it  be  in  the  night,  this  is  burglary."  Le  Mott's  Case, 
Kelyng,  42. 

"  Nor  were  those  less  guilty,"  says  Hawkins,  "  who,  having  a  design  to 
rob  a  house,  took  lodgings  in  it,  and  then  fell  on  the  landlord  and  robbed 
him;  for  the  law  will  not  endure  to  have  its  justice  defrauded  by  such  eva- 
sions."    1  Hawkins  P.  C.  ch.  38,  §  6. 

"At  the  jail  delivery  in  the  Old  Bailey,  10th  of  October  1666,  Thomas 
Cassy  and  John  Cotter  were  indicted  for  robbing  William  Pinkney,  a  gold- 
smith, by  the  Temple  Bar,  in  his  house  near  the  highway,  in  the  night-time, 
and  stealing  several  parcels  of  plate  and  other  things  from  him.  And  they 
were  also  indicted  for  the  same  offence  for  burglary,  for  breaking  his  house 
■  in  the  night,  and  stealing  his  plate,  and  on  both  these  indictments  they  were 
arraigned  and  tried;  and  upon  the  evidence  the  case  appeared  to  be,  that 
Cotter  was  a  lodger  in  the  house  of  the  said  Pinkney,  and  knowing  that  he 
had  plate  and  money  to  a  good  value,  he  combined  with  the  aforesaid  Cassy, 
and  one  John  Harrington,  and  Gerrard  Cleashard,  and  they  three  contrived 
that  one  of  those  three  should  come  as  servant  to  the  other  to  hire  lodgings 
there  for  his  master  and  another  gentleman ;  and  Cotter  told  them  that  Pinkney 
was  one  who  constantly  kept  prayers  every  night,  and  they  could  not  have  so 
good  an  opportunity  to  surprise  him  as  to  desire  to  form  in  prayer  with  him, 
and  at  that  time  to  fall  on  him  and  his  maid,  there  being  no  other  company  in 
the  house ;  and  accordingly  one  of  them  came  on  Saturday  in  the  afternoon  and 
hired  lodgings  there,  pretending  it  to  be  for  his  master  and  another  gentleman 
of  good  quality,  and  about  eight  o'clock  at  night  they  all  came  thither,  two  of 
them  being  in  very  good  habit,  and  when  they  were  in  their  chamber  they  sent 
for  ale,  and  desired  Pinkney  to  drink  with  them,  which  he  did ;  and  whilst  they 
were  drinking  Cotter  came  into  his  lodging,  and  they  hearing  one  go  up  stairs,  asked 
who  it  was,  and  Pinkney  told  them  it  was  an  honest  gentleman,  one  Mr.  Cotter, 
who  lodged  in  his  house,  and  they  desired  to  be  acquainted  with  him,  and  that 
he  might  be  desired  to  come  to  them ;  and  thereupon  Pinkney  sent  his  maid  to 
let  him  know  the  gentlemen  desired  to  be  acquainted  with  him,  to  which  Cotter 
sent  word  it  was  late,  the  next  day  was  the  Sabbath,  and  he  desired  to  be  pri- 
vate, and  thereupon  those  persons  told  Pinkney  they  had  heard  he  was  a  reli- 
gious man,  and  used  to  perform  family  duties  in  which  they  desired  to  join  with 
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him ;  at  which  Pinkney  was  very  well  pleased  that  he  had  got  such  religious  per- 
sons, and  so  called  to  prayers,  and  while  he  was  at  his  devotion  they  rose  up 
and  bound  him  and  his  servant,  and  then  Cotter  came  to  them  and  showed  them 
where  his  money  and  plate  lay,  and  they  ransacked  the  house,  and  broke  open 
several  doors  and  cupboards  fixed  to  the  house ;  and  upon  this  evidence,  myself, 
my  brdther  Wyld,  Recorder,  and  Mr.  Howell,  Deputy  Recorder,  being  all  who 
were  there  present  of  the  long  robe,  were  of  opinion  that  the  entrance  into  the 
house  being  gained  by  fraud,  with  an  intent  to  rob,  and  they  making  use  of  this 
entrance,  thus  fraudulently  obtained,  as  in  the  night-time,  to  break  open  doors, 
&c.  this  was  burglary,  agreeably  to  the  case  of  Farre,  in  this  book,  and  the 
case  of  Mr.  Le  Mott,  in  this  book,  and  accordingly  they  were  fouild  guilty,  and 
had  judgment,  and  were  executed."    Cassy  and  Cotter's  Case,  Kelyng,  62. 

Farre's  Case,  to  which  Kelyng  here  refers,  was,  where  the  getting  pos- 
session of  a  dwelling-house  by  a  judgment  against  the  casual  ejector,  ob- 
tained by  false  affidavit,  without  any  color  of  title,  and  then  rifling  the  house, 
was  ruled  to  be  within  the  statute  against  breaking  the  house  and  stealing 
goods  therein.  2  East  P.  C.  485.  "  At  the  jail  delivery  in  the  Old  Bailey,  6th 
of  April  1665,  my  Lord  C.  J.  Hyde,  myself,  and  my  brother  Wyld,  Recorder  of 
London,  then  present,  one  Richard  Farre  and  Eleanor  Chadwick  were  indicted 
for  breaking  the  house  of  Robert  Stanyer,  and  putting  his  wife  in  fear,  and 
stealing  from  thence  several  goods ;  and  upon  the  evidence  the  case  was,  that 
Mrs.  Stanyer,  whose  house  was  robbed,  had  for  many  years  lived  from  her  hus- 
band and  hired  the  house,  and  a  lease  was  drawn  up  for  this  house  in  her  hus- 
band's name,  which  he  refused  to  seal,  and  said  he  would  have  nothing  to  do 
with  it,  but  the  landlord  and  she  agreed,  and  she  constantly  paid  the  rent,  and 
had  the  house  very  well  furnished,  and  had  plate,  jewels,  and  household  stuff  of 
a  very  great  value.  And  Farre  the  prisoner,  and  Eleanor  Chadwick,  who  lived 
with  him  as  his  paramour,  and  had  so  done  a  great  while,  intending  to  rifle  her 
house,  laid  this  design,  namely,  Farre  went  to  an  attorney  of  the  Common  Pleas, 
and  told  him  that  Mrs.  Stanyer  was  his  tenant,  and  in  arrear  for  rent,  and  he 
had  no  way  to  get  her  out  by  ejectione  firmse,  and  thereupon  he,  according  to 
the  way  now  used,  made  a  casual  ejector  ofhis  own,  and  delivered  a  declaration, 
and  Eleanor  Chadwick  made  a  false  oath  in  the  Common  Pleas,  that  she  had 
delivered  a  copy  of  that  declaration  to  the  tenant  in  possession,  and  thereupon 
judgment  was  obtained  against  the  casual  ejector,  and  a  writ  to  the  sheriff  to 
deliver  possession,  and  thereupon  Farre  got  the  sheriff's  bailiffs  to  execute  the 
writ  and  turn  Mrs.  Stanyer  out  of  possession,  and  at  the  same  time  Farre  took 
out  a  latitat  against  Mrs.  Stanyer,  supposing  a  debt,  and  at  the  same  time  ar- 
rested her,  and  would  take  no  bail,  but  caused  her  to  be  carried  to  Newgate, 
and  then  Farre  and  Chadwick  went  to  rifle  their  goods  in  the  house,  and  broke 
open  cupboards  and  trunks,  and  took  away  jewels  and  plate,  and  carried  them 
into  his  own  house  and  hid  them  there,  and  carried  away  divers  of  the  goods  by 
night,  and  took  the  pewter  which  had  her  husband's  arms  upon  it,  and  got  them 
taken  out,  and  sold  other  of  the  goods ;  and  after,  upon  complaint  to  my  Lord 
Chief  Justice,  by  his  warrant,  Farre's  house  was  searched,  and  the  jewels 
and  plate  there  found,  and  divers  other  goods ;  and  Farre  and  Chadwick,  upon 
examination  by  my  Lord  Chief  Justice,  were  sent  by  him  to  Newgate,  and  now 
this  indictment  preferred  against  them,  and  Farre  being  asked  what  color  of 
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title  he  had  to  the  house,  could  pretend  none ;  but  it  appeared  that  the  true 
landlord  had  received  the  rent  of  it  for  many  years,  and  that  no  rent  at  all  was 
behind.  And  Farre  being  asked  what  cause  of  action  he  had  against  Mrs. 
Stanyer  to  cause  her  to  be  arrested,  could  pretend  none ;  and  being  like- 
wise asked  what  color  he  had  to  break  open  trunks  and  cupboards,  and  to 
take  the  goods  and  sell  them,  and  cause  the  coat  of  arms  to  be  expunged,  he 
could  make  no  pretence,  and  it  was  agreed  by  us  all  that  although  they  had 
made  use  of  the  law  and  officers  of  the  law  to  get  the  possession  and  arrest  the 
woman,  yet  if  all  this  were  done  in  fraudem  legis  with  intent  to  rob,  this  course 
was  so  far  from  excusing  the  robbery,  that  it  heightened  the  offence  by  abusing 
the  law,  and  the  process  of  it,  without  color  of  title,  &c.  as  Coke,  3  Inst. 
64 :  "  If  thieves,  pretending  to  be  robbed  (as  ante),  raise  hue  and  cry,  and  call 
a  constable  in  the  night,  and  cause  him  to  search  an  house  on  pretence  the 
thieves  are  there,  and  thereupon,  by  command  of  the  constable,  the  door  is 
opened  and  they  go  in,  and  then  rob  the  house,  this  is  burglary,  though  the 
house  was  not  actually  broken  open  by  them,  but  opened  at  the  command  of  the 
constable,  for  this  being  in  fraudem  legis,  shall  not  be  accounted  an  actual  break- 
ing in  them ;  "  and  so  was  Le  Mott's  Case  adjudged,  which  is  in  this  book,  the 
next  case  before  this ;  and  so  it  hath  been  adjudged,  that  if  goods  be  dis- 
trained and  put  in  a  pound,  and  one  who  hath  a  design  to  steal  them,  go  to 
the  sheriff  and  get  a  replevin  for  these  goods,  and  by  color  of  this  repli- 
cation the  goods  are  delivered  to  him,  and  he  driveth  them  away,  and 
sells  them,  having  no  color  of  title  to  them,  this  is  felony.  And  we  also 
agreied  that  although  Mr.  Stanyer,  the  husband,  did  not  dwell  in  this  house, 
and  refused  to  have  to  do  with  it,  yet  the  indictment  was  well,  for  breaking  open 
his  dwelling-house ;  for  whatever  the  wife  hath  is  the  husband's  in  law,  and  it 
cannot  be  said  to  be  the  wife's  house,  and  so  direction  was  given  to  the  jury 
that  if  they  did  believe  that  the  prisoners  had  done  all  this  with  an  intent  to  rob, 
they  ought  to  find  them  guilty,  and  the  jury  did  find  them  guilty,  and  both  of 
them  had  judgment  to  be  hanged,  and  they  were  executed  accordingly."  Farre's 
Case,  Kelyng,  43,  44,  45. 

I  have  given  these  two  reports  from  Kelyng,  says  Wilmot,  Law  of  Burglary, 
p.  41,  verbatim,  not  only  on  account  of  their  high  authority  —  Lord  C.  J.  Holt, 
who  succeeded  him  as  Chief  Justice  of  England,  having,  together  with  Jus- 
tices Powell,  Powys,  and  Gould,  set  the  seal  of  their  approval  upon  the  pub- 
lication of  his  reports.  Holt  having  himself  been  the  editor  of  them,  according 
to  Foster  C.  J.  263  —  but  because  in  both  cases  mention  is  made  of  the 
parties  having  broken  open  cupboards,  and  yet  Kelyng  does  not  advert  to 
this  fact  as  in  any  way  establishing  the  burglary.  And  yet  Cassy  and  Cotter's 
Case  is  cited  thus  in  the  Index,  under  the  head  "  Burglary."  "  So  to  break 
open  a  closet  door  or  cupboard  fixed  to  the  freehold."  Nevertheless,  we  find 
in  another  part  of  Kelyng's  Reports,  where  he  is  speaking  of  its  being  neces- 
sary, in  order  to  make  a  robbery  of  a  house  under  the  23  Hen.  VIH.  ch. 
1,  and  5  Edw.  VI.  ch.  9,  and  to  oust  the  offender  of  clergy,  that  there 
should  be  an  actual  breaking  of  the  house,  or  such  violence  to  some  person 
therein,  as  shall  put  them  in  fear  or  dread,  we  find,  I  say,  a  passage  by 
which  it  seems  that  he  did  incline  to  the  opinion  that  the  breaking  of  a  cup- 
board fixed  to  the  freehold  might  aggravate  a  larceny  to  robbery  or  burglary,' 
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as  the  case  might  be.  "Note,"  he  says,  "  that  in  Popham's  Reports,  84,  in 
one  Baynes's  Case,  it  is  said  that  the  said  Baynes,  with  another,  coming  in 
the  night-time  to  a  tavern  to  drink,  the  said  Baynes  stole  a  cup  in  which 
they  drank,  out  of  a  chamber  in  the  said  house,  his  wife  and  servant  being 
in  the  said  house,  for  which  he  was  indicted  and  found  guilty.  And  it  is 
there  reported  that  by  the  opinion  of  Anderson,  Popham,  and  Perrin,  and 
the  then  Recorder  and  Sergeant  of  Law,  these  being  present,  it  was  agreed 
that  this  was  no  burglary,  which  certainly  is  good  law,  because  'there  was  no 
actual  breaking  of  the  house,  which  is  of  necessity  to  make  a  burglary." 
Then,  after  some  remarks  on  the  distinction  between  robbery  and  larceny, 
and  the  degree  of  fear  caused,  necessary  to  bring  the  offender  within  the 
statutes  23  Hen.  "VIII.  ch.  1,  and  5  Edw.  VI.  ch.  9,  he  goes  on  to  say: 
"  For  if  the  door  of  a  house  be  open,  and  a  thief  enter  in  'the  night  and 
steal  goods,  this  is  only  larceny  and  no  burglary,  because  there  was  no  force, 
which  is  that  which  distinguisheth  robbery  from  larceny.  Now  this  force 
which  will  make  a  robbery  of  a  house  within  those  statutes  to  take  away 
clergy,  may  either  be  an  actual  breaking  of  a  house,  or  an  assault  upon  the 
person,  and  therefore  if  company  come  to  drink  in  a  tavern  or  other  victual- 
ling-house, and  being  there  they  break  open  a  door  of  another  chamber  or 
cupboard  in  the  wall  which  is  fixed  to  the  freehold,  and  steal  away  goods, 
this  is  a  robbery  for  which  clergy  is  taken  away  by  those  statutes.  But  the 
breaking  open  of  a  trunk  or  box,  and  taking  away  things,  is  no  robbery  of  a 
house  within  the  statute,  because  those  things  which  were  broken  were  no  part 
of  the  house.'' 

The  case  of  Le  Mott,  cited  from  Kelyng,  had  its  weight  in  the  decision  of  a 
subsequent  case,  where  fraud  was  exercised  to  gain  admission  to  the  house,  and 
it  was  held  burglary.  This  was  the  case  of  Ann  Hawkins,  cited  from  the  MS. 
of  Tracy,  in  East's  Pleas  of  the  Crown.  "  At  the  Old  Bailey  sessions,  before 
Easter  term  1704,  Ann  Hawkins  was  indicted  for  burglary,  and,  upon  evidence, 
it  appeared  that  she  was  acquainted  with  the  house,  and  knew  the  family  were 
in  the  country.  That  meeting  with  the  boy  who  kept  the  key,  she  desired  him 
to  go  with  her  to  the  house,  and,  to  induce  him,  promised  him  a  pot  of  ale. 
The  boy  accordingly  went  with  her,  opened  the  door,  and  let  her  in.  She 
then  sent  the  boy  for  the  pot  of  ale,  robbed  the  house,  and  went  off.  This 
being  in  the  night-time.  Holt  C.  J.,  Tracy,  and  Bury  adjudged  it  to  be  clearly 
burglary  in  the  woman,  for  she  prevailed  with  the  boy,  by'  fraud,  to  open  the 
door  with  intent  that  she  might  rob  the  house ;  and,  Lord  Holt  relied  upon  Le 
Motfs  Case."    Hawkins's  Case,  2  East  P.  C.  485. 

In  The  State  v.  Henry,  9  Iredell,  463,  it  was  held,  that  there  cannot  be  a 
constructive  breaking  by  enticing  the  owner  out  of  his  house  by  fraud  and 
circumvention,  and  thus  inducing  him  to  open  his  door,  unless  the  entry  be 
immediate,  or  in  so  short  a  time  that  there  is  no  opportunity  for  the  owner  or 
his  family  to  refasten  the  door.  In  that  case,  the  owner  was  decoyed  to  a  dis- 
tance from  his  house,  leaving  his  door  unfastened,  and  it  was  not  fastened  by 
his  family  after  his  departure.  At  the  expiration  of  ten  or  fifteen  minutes,  the 
prisoner  entered  the  house,  by  opening  the  unfastened  door,  with  intent  to 
commit  a  felony.  Held,  that  this  was  not  burglary.  But  see  the  dissenting 
opinion  of  Ruffin  C.  J. 
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So  to  persuade  an  innocent  agent,  either  under  color  of  right  or  on  any  other 
excuse,  or  to  incite  a  child  under  years  of  discretion,  to  open  the  door  of 
another  man's  dwelling-house  in  the  night-time,  and  i^ thence  bring  out  goods, 
would  be  burglary  in  him  that  should  thus  persuade,  although  he  take  no  part 
himself  in  the  transaction ;  but  the  agent  or  the  child,  by  reason  of  its  tender 
years,  would  stand  excused.  "If  A."  says  Lord  Hale,  "being  a  man  of  full 
age,  takes  a  child  of  seven  or  eight  years  old,  well  instructed  by  him  in  this 
villanous  art,  as  some  such  there  be,  and  the  child  goes  in  at  the  window, 
takes  goods  out,  and  delivers  them  to  A.  who  carries  them  away,  this  is  burg- 
lary in  A.  though  the  child  that  made  the  entry  be  not  guilty,  by  reason  of  his 
infancy."     1  Hale  P.  C.  655. 

"  So  if  the  wife,  in  the  presence  of  the  husband,  by  his  threats  or  coercion, 
breaks  and  enters  the  house  of  B.  in  the  night,  this  is  burglary  in  the  husband, 
though  the  wife,  that  is  the  immediate  actor,  is  excused  by  the  coercion  of  her 
husband."  1  Hale  P.  C.  656.  Purcell  Crim.  PI.  15.  Broom  Commentaries, 
880.  3d  ed.  In  Blackstone's  Commentaries,  IV.  29,  the  law  is  broadly  laid 
down  that  the  wife  is  guilty  and  punishable  as  if  she  were  sole,  if  she  com- 
mits those  "crimes  which,  like  murder,  are  mala  in  se,  and  prohibited  by  the 
law  of  nature."  But  "this  position,"  says  Mr.  Greaves,  "is  obviously  much 
too  large,  as  it  includes  larceny  and  burglary."  1  Russell  on  Crimes,  34  note. 
4th  ed. 

A  breaking  may  also  be  effected  by  conspiring  with  persons  within  the  house, 
by  whose  means  those  who  are  without  effect  an  entrance.  "  If  A.  the  servant 
of  B.  conspires  with  C.  to  let  him  in  to  rob  B.,  and  accordingly  A.  in  the 
night-time,  opens  the  door  or  window,  and  lets  him  in,  this  is  burglary  in  C. 
but  larceny  in  A.  the  servant,  according  to  Dalton,  ch.  151,  p.  361.  It  seems 
it  is  burglary  in  both,  for  if  it  be  burglary  in  C.  it  must  needs  be  so  in  A. 
because  he  is  present  and  aiding  C.  to  commit  this  burglary.  1  Hale  P.  C. 
553.' 

The  passage  in  Dalton,  here  cited  by  Hale,  is  the  following:.  "  If  a  servant 
conspiring  with  another  to  rob  his  master,  shall  open  his  master's  door  or 
window  in  the  night,  and  the  other  entereth  thereat,  this  is  burglary  in  the 
stranger,  by  the  opinion  of  Sir  Roger  Manwood,  and  the  servant  is  but  a  thief, 
and  no  burglar."    Dalton  J.  P.  tit.  Burglary. 

Hawkins  compares  the  case  of  a  servant  letting  in  a  thief  at  night  with  that 
where  many  act  in  concert,  and  although  some  of  the  party  keep  watch  at  a 
distance,  they  are,  by  construction  of  law,  equally  guilty  of  breaking  and  enter- 
ing the  dwelling-house  as  those  who  actually  break  and  enter.  "It  is  certain 
that  in  some  cases  one  may  be  guilty  of  burglary  who  never  made  an  actual 
entry  at  all,  as  where  divers  come  to  commit  a  burglary  together,  and  some  stand 
to  watch  in  adjacent  places,  and  others  enter  and  rob,  &c.  for  in  all  such  cases 
the  act  of  one  is,  in  judgment  of  law,  the  act  of  all.  And  upon  the  like  ground 
it  has  been  deliberately  determined  upon  a  special  verdict,  that  a  servant  who, 
confederating  with  a  rogue,  lets  him  in  to  rob  a  house,  &c.  is  guilty  of  burglary 
as  much  as  the  rogue  himself;  for  it  is  clear  that  if  the  servant  were  out  of  the 

1  Crompton  says  it  is  burglary  in  the  servant,  but  adds  a  quaere.  "  Mon  servant  conspire 
aveo  laron  de  robber  moy,  et  le  servant  over  le  huis  al  laron,  que  entre  in  le  nute,  d'emblear 
plate,  ceo  est  burglarie  in  le  servant.    Quaere."    Fol.  22  b. 
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house,  the  entry  of  the  other  would  be  adjudged  to  be  his  also ;  and  what  dif- 
ference is  there  when  he  is  in  the  house  ?"  1  Hawkins  P.  C.  ch.  17,  §§  13,  14. 
ed.  Curwood. 

East  (2  P.  C.  446)  and  Blackstone  have  adopted  the  reasoning  of  Hawkins. 
"If  a  servant,"  says  the  latter  (4  Coram.  227)  "  conspires  with  a  robber,  and 
lets  him  into  the  house  by  night,  this  is  burglary  in  both,  for  the  servant  is  doing 
an  unlawful  act,  and  the  opportunity  afforded  him  of  doing  it  with  greater  ease 
rather  aggravates  than  extenuates  the  guilt." 

This  was  the  ground  upon  which  the  Judges  based  their  decision  in  Cornwal's 
Case,  although  the  point  raised  at  the  trial,  and  which  caused  the  doubt  in  the 
minds  of  the  Judges  who  tried  the  case,  was  the  fact  that  the  servant  did  not  go 
out  with  the  prisoner  after  letting  him  out  of  the  house.  The  case  is  reported 
in  Strange.  "  Joshua  Cornwal  was  indicted,  with  another  person,  for  burglary, 
and  upon  the  evidence  it  appeared  that  he  was  a  servant  in  the  house  where 
the  robbery  was  committed,  and  in  the  night-time  opened  the  street  door  and 
let  in  the  other  prisoner,  and  showed  him  the  sideboard  from  whence  the  other 
prisoner  took  the  plate ;  then  the  defendant  opened  the  door  and  let  him  out, 
but  the  defendant  did  not  go  out  with  him,  but  went  to  bed.  Upon  the  trial 
it  was  doubted  whether  this  was  burglary  in  the  servant,  lie  not  going  out  with 
the  other;  and  it  being  laid  down  in  Hale  P.  C.  81,  Dalton,  317,  that  it  is  not 
burglary  in  the  servant,  the  Judges  ordered  it  to  be  found  specially.  And 
afterwards,  at  a  meeting  of  all  the  Judges  at  Sergeants'  Inn,  they  were  all  of 
opinion  that  it  was  burglary  in  both,  and  not  to  be  distinguished  from  a  case 
which  had  often  been  ruled  and  allowed  in  the  same  page  in  Hale,  that  if  one 
watches  at  the  street  end  while  the  other  goes  in,  it  is  burglary  in  all ;  and  upon 
report  of  this  opinion  the  next  sessions,  the  prisoner  was  executed."  Cornwal's 
Case,  2  Strange,  881. 

It  was  formerly  considered  doubtful  how  far  it  might  be  considered  as  a  break- 
ing, if  a  servant,  acting  in  confidence,  and  with  the  assent  of  his  master,  let  rob- 
bers in  by  agreement  with  them  to  steal,  but  in  truth  with  a  view  to  their  appre- 
hension. 2  East  P.  C.  486.  This  was  the  subject  of  much  debate  and  doubt  in 
Egginton's  Case,  2  East  P.  C.  494 ;  but  as  the  points  reserved  in  that  case  for 
the  opinion  of  the  Judges  made  no  mention  of  this  intentional  co-operation  of 
the  servant  with  the  robbers,  and  of  his  real  design  in  opening  the  door,  the 
current  of  opinion  at  that  time  must  have  been,  that  such  admission  of  the 
prisoner,  with  intent  to  apprehend  them,  would  not  render  it  less  a  breaking 
of  the  house.  A  case,  however,  has  been  decided,  by  which  the  question  has 
been  otherwise  settled.  This  was  Kegina  v.  Johnson,  Carrington  &  Marshman, 
218,  where  it  was  held  by  Maule  J.  and  Rolfe  B.,  that  if  a  servant,  pretending 
to  agree  with  a  robber,  open  the  door  and  let  him  in,  for  the  purpose  of  detect- 
ing and  apprehending  him,  this  was  no  burglary,  for  the  door  was  lawfully 
open. 

There  may  also  be  a  breaking  in  law  where,  in  consequence  of  violence  com- 
menced-or  threatened,  in  order  to  obtain  an  entrance,  the  owner,  either  from  ap- 
prehension of  the  force,  or  with  a  view  more  effectually  to  repel  it,  opens  the  door, 
through  which  the  robber  enters.  2  East  P.  C.  486.  1  Hawkins  P.  C.  ch.  17,  §  7, 
ed.  Curwood.  Although  Hawkins  rather  gives  it  as  the  opinion  of  others  than 
his  own.     "According  to  some  opinions,"  he  says,  "he  would  have  been  in 
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like  manner  guilty,  if  upon  an  assault  made  by  him  upon  the  house  with  intent 
to  rob  it,  the  owner  had  opened  the  door,  in  order  to  drive  him  off,  and  there- 
upon he  had  entered ;  in  which  case,  as  some  say,  the  opening  of  the  door  by 
the  owner,  being  occasioned  by  the  felonious  attempt  of  the  other,  is  as  much 
imputable  to  him  as  if  it  had  been  actually  done  by  his  own  hands."  In  a 
case,  where  the  evidence  was  that  the  family  within  the  house  were  forced  by 
threats  and  intimidation  to  let  in  the  oifenders,  Thompson  B.  told  the  jury 
that  although  the  door  was  literally  opened  by  one  of  the  family,  yet  if  such 
opening  proceeded  from  the  intimidations  of  those  who  were  without,  and  from 
the  force  which  had  been  used,  knocking  at  and  breaking  the  windows,  calling 
out  and  insisting  upon  the  door  being  opened,  and  firing  of  guns ;  if  under 
these  circumstances  the  persons  within  were  induced  to  open  the  door,  it  was 
as  much  a  breaking  by  those  who  made  use  of  such  intimidations,  to  prevail  upon 
them  so  to  open  it,  as  if  they  had  actually  burst  the  door  open.  Rex  v.  Swal- 
low, MS.  Bayley  J.,  2  Russell  on  Crimes,  9.  4th  ed. 

But  if  upon  a  bare  assault  upon  a  house,  the  owner  fling  out  his  money,  it  is 
no  burglary,  1  Hawkins  P.  C.  ch.  IV,  §  3 ;  though,  if  the  money  were  taken  up  in 
the  owner's  presence,  it  would  be  robbery.  2  East  P.  C.  486.  Even  if  a  hole 
were  broken  in  the  house  by  the  violence  of  the  assault,  it  would  not  be  ren- 
dered burglary  on  that  account.  "A.  intending  to  rob  B.  breaks  a  hole  in  his 
house,  but  enters  not,  B.  for  fear  throws  out  his  money  to  him,  A.  takes  it  and 
carries  it  away,  this  is  certainly  robbery,  and  some  have  held  it  burglary,  though 
A.  never  entered  the  house;  and  so  it  is  reported  to  have  been  adjudged  by 
Saunders  C.  B.  Crompton,  31  b.  tamen  quaere."  1  Hale  P.  C.  555.  Dalton  is, 
however,  of  a  contrary  opinion.  "  If  upon  an  attempt  of  burglary,  they  within 
the  house  shall  cast  out  their  money  for  fear,  this  is  burglary."  Dalton  J.  P. 
tit.  Burglary.  Sergeant  Wilson  says,  in  his  note  on  the  above  passage  in  Hale : 
"It  was  adjudged  by  Montague  C.  J.  and  Saunders  only  related  it."  And 
Russell,  in  a  note  on  this  passage  of  Hale,  says :  "  Certainly,  as  a  part  of  the 
statement  of  the  case  is,  that  there  was  no  entry  into  the  house,  and  as  an  entry 
is  as  an  essential  a  part  of  the  offence  as  the  breaking,  it  seems  difficult  to 
discover  the  ground  on  which  it  could  have  been  ruled  to  be  burglary."  2  Rus- 
sell on  Crimes,  9.  4th  ed.  But  it  may  have  been  possible  that  the  evidence  in 
the  case  before  Montague  was,  that,  in  breaking  the  hole  in  the  wall,  the  offender 
introduced  his  hand  or  arm,  to  reach  goods  in  the  house,  and  thus  there  would 
have  been  a  clear  breaking  and  entering,  independently  of  the  act  of  the  owner 
in  throwing  out  his  money  to  the  thief.  Lastly,  all  by  construction  of  law  are 
guilty  of  the  breaking  who  are  acting  in  concert  with  those  who  actually  break 
and  enter.  "So  it  is  if  A.  B.  and  C.  come  to  commit  a  robbery,  and  A. 
stands  sentinel  at  the  hedge  corner,  to  watch  if  any  one  come,  and  B.  and 
C.  commit  the  robbery,  though  A.  was  not  actually  present,  nor  within  view, 
but  at  a  distance  from  them,  and  the  like  in  burglary.^  1  Hale  P.  C.  534,  439. 
3  Inst.  63. 

1  They  must  be  near  enough  to  render  assistance.  This  seems  adverse  to  what  was  laid 
down  in  Eex  v.  Jordan,  7  Carrington  &  Payne,  432,  that  those  who  are  present  at  the 
breaking,  but  not  at  the  entry,  are  guilty  of  burglary.  In  the  latter  case,  can  there 
possibly  be  any  constructive  presence  so  as  to  satisfy  the  requisitions  of  the  law  ?  See  1 
Hale  P.  C.  655. 


62  LEADING  CRIMINAL  CASES. 

We  will  close  this  note  on  the  breaking  essential  to  burglary,  with  the  words 
of  Hale:  "  In  all  other  cases,  where  no  fraud  or  conspiracy  is  made  use  of,  or 
violence  commenced  or  threatened,  there  must  be  an  actual  breach  of  some  part 
or  other  of  the  house,  though  it  need  not  be  accompanied  with  any  violence  as  to 
the  manner  of  executing  it." '     Hale  Sum.  80. 


Eex  V.  M'Keabnby.2 

May  20,  1829. 
Burglary  —  Breaking  out  of  a  Dwelling-House. 

The  getting  the  head  out  through  a  skylight  is  sufficient  breaking  out  of  a  house  to 

constitute  burglary. 

The  prisoner  was  tried  before  M'Clell an  B.  at  the  spring  assizes 
at  Omagh  in  1829,  on  an  indictment  for  a  burglary  in  the  house 
of  Louis  Davis.  There  were  three  counts  in  the  indictment :  tlie 
first,  for  breaking  and  entering  the  house  by  night  with  intent  to 
steal,  &c. ;  the  second,  for  entering  the  house  with  intent  to 
steal,  &c.  and  breaking  said  house  by  night,  and  getting  out  of 
the  same ;  the  third,  for  entering  said  house  with  intent  to  steal, 
&c.  and  by  night  breaking  out  of  said  house. 

It  appeared  on  the  trial,  that  on  the  8th  of  January  1829,  the 
prisoner  was,  about  11  o'clock  at  night,  discovered  in  the  cellar  of 
the  house,  hid  under  a  heap  of  potatoes ;  he  fled  from  the  cellar 
into  a  room  in  the  house  and  locked  himself  in  ;  this  room  had  a 
shed  roof  and  a  skylight  in  the  roof.  Davis,  the  owner  of  the 
house,  heard  the  skylight  breaking,  and  then  ran  round  into  his 
yard,  when  he  saw  the  prisoner  with  his  head  out  of  the  skylight 

1  In  the  above  note,  althotigh  it  is  said  that  if  a  person  leave  his  window  open  it  is  no 
burglary  to  enter  thereby,  inasmuch  as  there  is  no  breaking,  yet  a  case  might  occur  where  a 
door  or  window  might  be  left  open,  and  yet  a  burglary  take  place.  Suppose  I  sleep  with 
my  bedroom  window  open,  and  a  thief  is  found  at  night  breaking  open  the  door  of  my 
premises,  and  within  my  dwelling-house,  here  all  the  windows  of  my  house  would  not  have 
been  closed,  but  inasmuch  as  the  presumption  thereby  raised  in  favor  of  the  prisoner,  that 
there  had  not  been  the  breaking  necessary  to  constitute  burglary,  would  be  overcome  by  the 
fact  that  he  had  been  found  actually  breaking  into  the  house,  the  requirement  of  the  law, 
namely,  that  there  should  be  both  a  breaking  and  entry,  would  be  amply  satisfied.  But  in 
the  absence  of  any  'positive  proof  of  the  breaking,  the  fact  of  the  window  having  been  left 
open  would  defeat  the  burglary. 

2  Jebb  0.  C.  99. 
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endeavoring  to  escape,  —  he  struck  the  prisoner  a  blow  on  the  head, 
when  he  fell  down  into  the  room,  where  he  was  taken  by  a  police 
constable  immediately  after,  on  his  breaking  open  the  door  which 
the  prisoner  had  locked.  The  jury  convicted  the  prisoner,  but  the 
learned  Baron  entertaining  some  doubts  whether  there  was  a  suffi- 
cient breaking  out  of  the  house  to  constitute  the  crime  of  burglary, 
reserved  the  following  question  for  the  twelve  Judges :  Whether, 
the  prisoner  having  only  got  his  head  out  of  the  skylight,  this  was 
a  sufficient  breaking  out  of  the  house  to  complete  the  crime  of 
burglary  ? 

The  Judges  unanimously  ruled  that  the  conviction  was  right. 

It  was  formerly  doubted,  if  a  thief  entered  a  dwelling-house  in  the  daytime, 
and  lay  there  till  night,  and  then  robbed  the  house  and  went  out,  either  by  open- 
ing a  door  or  window,  or  by  such  other  act  as  the  law  holds  to  be  a  breaking, 
whether  this  were  burglary.  Again,  if  a  person  entered  a  dwelling-house  in  the 
night-time  by  an  open  door  or  window  with  intent  to  commit  felony,  and, 
in  going  out,  also  in  the  night-time,  should  open  another  door,  or  break  out  in 
any  other  manner,  whether  this  were  burglary.  Lord  Coke  is  totally  silent  on 
the  subject,  but  we  find  the  two  following  passages  in  Hale :  "  If  a  thief  be 
lodged  in  an  inn,  and  in  the  night  he  stealeth  goods  and  goeth  away,  or  if  he 
enters  into  the  housp  secretly  in  the  daytime,  and  there  stayeth  till  night,  and 
then  steals  goods  and  goes  away,  this  is  not  burglary.  Dalton,  253.  Crompton, 
34,  a."  1  Hale  P.  C.  653.  "  If  a  man  enters  in  the  night-time,  by  the  doors 
open,  with  the  intent  to  steal,  and  is  pursued,  whereby  he  opens  another  door 
to  make  his  escape,  this,  I  think,  is  not  burglary  against  the  opinion  of  Dalton, 
p.  253,  out  of  Sir  Francis  Bacon,  for  fregit  et  exivit,  non  fregit  et  intravit." 
1  Hale  P.  C.  554. 

The  passage  in  Dalton,  here  referred  to  by  Hale,  is  as  follows:  "If  a  thief 
finds  the  door  open,  and  cometh  in  by  night,  and  robs  the  house,  and  be  taken 
with  the  manner,  and  breaks  a  door  to  escape,  this  is  burglary ;  yet  the  breaking 
of  the  door  was  without  any  felonious  intent,  but  it  is  one  entire  act.  Sir  F. 
Bacon,  Elem.  66.  But  if  one  cometh  into  my  house  in  the  daytime,  and  there 
hideth  himself  till  night,  and  then  robbeth  me  (sc.  goeth  out  of  my  house,  and 
taketh  away  some  of  my  goods  with  him),  yet  this  is  no  burglary,  for  that  he 
broke  not  my  house.  For  the  first  case,  it  was  so  holden  at  Derby  Assizes, 
32  Eliz.'     Crompton,  34.     Quaere,  he  adds,  of  his  opening  the  door  to  escape, 

1  On  referring  to  Crompton,  we  certainly  find  a  quaere,  but  it  does  not  appear  to  have  any 
reference  to  the  opening  of  a  door  by  a  thief  in  his  escape.  In  the  edition  of  his  Justice, 
published  in  1583,  the  following  is  the  passage:  "  Larons,  entrent  in  mon  meason  in  le  nute 
per  hnis  esteant  overt  de  committer  felony  et  pur  o6o  que  ils  perceive  que  fuerunt  ales  al 
ooucher,  ils  sen  allount,  et  sur  pursnte  fuerunt  pris,  n'est  burglarie,  ceo  ils  ne  infrent  meason." 
In  this  edition  we  have  no  qusere,  but  in  a  latter  edition,  published  A.  D.  1606,  we  find  the 
same  paragraph  thus  concluded:  "  Semble,  que  n'est  burglarie  oar  ils  n'infrient  le  meason, 
quaere?  "  Crompton's  Fitzherbert's  Justice,  fol.  3i.  Lambard,  whose  EIrenarcha,  or  Office 
of  Justice  of  the  Peace,  was  published  A.  D.  1619,  and  closely  follows  Crompton,  makes  no 
mention  of  burglary  by  breaking  out  of  a  dwelling-house. 


64  LEADING   CEIMINAL   CASES. 

if  that  shall  not  make  it  burglary."  Dalton  Just.  ch.  251.  It  has  been  since 
settled,  that  it  is  not  the  less  a  burglary,  if  the  person  breaking  out  is  lawfully 
in  the  house  as  a  guest  or  lodger.  Regina  v.  Wheeldon,  8  Carrington  &  Payne, 
747. 

Those  doubts  entertained  by  Hale  were,  however,  set  at  rest  by  the  statute 
12  Anne,  ch.  1,  §  7,  which,  after  reciting,  "  That  there  had  been  some  doubt 
whether  the  entering  the  mansion-house  without  breaking  the  same,  with  an 
intent  to  commit  some  felony,  and  breaking  the  said  house  in  the  night-time  to 
get  out,  were  burglary,"  declared  and  enacted  that,  "  If  any  person  shall  enter 
into  the  mansion  or  dwelling-house  of  another  by  day  or  by  night,  without 
breaking  the  same,  with  an  intent  to  commit  felony,  or,  being  in  such  house, 
shall  commit  any  felony,  and  shall  in  the  night-time,  break  the  said  house  to  get 
out  of  the  same,  such  person  is  and  shall  be  adjudged  and  taken  to  be  guilty  of 
burglary,  and  ousted  of  the  benefit  of  clergy,  in  the  same  manner  as  if  such 
person  had  broken  and  entered  the  said  house  in  the  night-time,  with  an  intent 
to  commit  felony  there."  This  act  was  passed  in  consequence  of  a  special  ver- 
dict found  in  the  case  of  Elizabeth  Clarke,  tried  at  the  Old  Bailey  1707,  where 
Lord  Holt  and  C.  J.  Trevor  had  expressed  a  doubt  upon  the  point,  and  the 
special  verdict  had  been  found  at  the  direction  of  the  former.  2  East  P.  C.  490. 
The  statute  of  Anne  was  repealed  by  the  7  &  8  Geo.  IV.  ch.  27 ;  and  the  7 
&  8  Geo.  IV.  ch.  29,  §  11,  declares  that,  "  If  any  person  shall  enter  the  dwelling- 
house  of  another,  with  intent  to  commit  felony,  or  being  in  such  house,  shall 
commit  any  felony,  and  shall  in  either  case  break  out  of  the  said  dwelling-house 
in  the  night-time,  such  person  shall  be  deemed  guilty  of  burglary." 

Upon  this  statute  it  has  been  held  to  be  not  the  less  a  burglary,  if  the  person 
breaking  out  of  the  house,  having  committed  a  felony,  was  lawfully  in  the  house, 
as  a  servant,  lodger,  or  guest  at  an  inn.  "  The  prisoner  was  indicted  for  burg- 
lary in  having  broken  out  of  the  house  of  Aaron  Collins.  The  prosecutor  said, 
that  on  the  night  of  the  31st  of  "December,  the  prisoner  lodged  at  his  house. 
Before  going  to  bed  on  that  night,  he  had  secured  his  house.  Between  three 
and  four  in  the  following  morning,  he  heard  the  prisoner  get  up  and  leave  the 
house.  Mrs.  Collins,  the  prosecutor's  wife,  proved  that  when  she  got  up  in  the 
morning  of  the  first  of  January,  she  missed  a  jacket,  which  was  afterwards  found 
in  the  possession  of  the  prisoner,  and  she  also  proved  that  at  between  three  and 
four  in  the  morning,  she  heard  the  prisoner  go  down  stairs,  unbolt  the  back  door 
of  the  house,  and  go  away.  Erskine  J. :  If  a  person  commits  a  felony,  and 
breaks  out  of  the  house  in  the  night-time,  that  is  burglary,  although  he  might 
have  lawfully  been  in  the  house.  If  a  lodger  has  committed  felony,  and  in  the 
night-time  even  lifts  a  latch  to  get  out  of  the  house  with  the  stolen  property,  it 
is  a  burglarious  breaking  out  of  the  house.  It  is  the  purpose  for  which  he 
undoes  the  fastening  that  makes  the  purpose  unlawful.  Verdict  guilty."  Regina 
V.  Wheeldon,  8  Carrington  &  Payne,  747. 

It  seems  from  the  above  opinion  of  the  learned  judge,  that  the  words  "  break- 
ing out "  in  the  statute  would  be  satisfied,  even  if  the  attempt  of  the  prisoner  to 
get  out '  proved  abortive,  and  he  were  arrested  before  any  part  of  his  body  were 

I  Lifting  a  latch  to  get  out,  might  have  satisfied  the  words  of  the  statute  of  12  Anne 
"  shall  break  the  said  house  to  get  out  of  the  same ;  "  but  would  the  lifting  a  latch  be  '•  a 
breaking  out,"  according  to  the  words  of  the  statute  7  &  8  Geo.  IV.  ch.  29,  §  11. 
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outside  the  dwelling-liouse,  sed  quaere.  And  the  passage  in  Hawkins,  which 
appears  to  support  this  dictum  of  Erskine  J.  is  rather  applicable  to  a  construc- 
tive breaking  and  entry  than  to  a  breaking  out  of  the  house.  "  If  one  enter  a 
house  by  a  door  which  he  finds  open,  or  through  a  hole  which  was  made  there 
before,  and  steal  goods,  &c.  or  draw  any  thing  out  of  a  house  through  a  door 
or  window  which  was  open  before,  or  enter  into  a  house  by  the  doors  open  in 
the  day-time,  and  lie  there  till  night,  and  then  rob  and  go  away  without  breaking 
any  part  of  the  house,  he  is  not  guilty  of  burglary.  But  it  is  certain  that  he 
would  have  been  guilty  thereof  if  he  had  opened  the  window  or  unlocked  the 
door,  or  broke  a  hole  in  the  wall,  and  then  had  entered ;  or  if  having  entered  by 
a  door  which  he  found  open,  or  having  lain  in  the  house  by  the  master's  consent, 
he  had  but  unlatched  a  chamber  door,  or  if  he  had  come  down  by  the  chimney." 
Hawkins  P.  C.  ch.  38,  §  4.  And  we  find  a  parallel  passage  in  Hale,  who  is  evi- 
dently speaking  of  burglary  by  breaking  and  entering  into  a  dwelling-house. 
"  If  A.  enters  the  house  of  B.  in  the  night-time,  the  outward  doors  being  open, 
or  by  an  open  window,  and  when  he  is  within  the  house  turns  the  key  of  a  door ' 
of  a  chamber,  or  unlatcheth  a  chamber  door,  with  intent  to  steal,  this  is  burglary, 
though  the  outward  door  were  open  ;  and  so  it  was  adjudged  upon  a  special  ver- 
dict before  me  at  the  sessions  at  Newgate,  1672,  by  advice  of  many  Judges  then 
also  present."  1  Hale  P.  C.  655.  Hale  could  not,  in  this  passage,  have  been 
speaking  of  burglary  by  breaking  out  of  a  dwelling-house,  for  in  the  very  next 
sentence  but  one  (already  quoted)  he  gives  it  as  his  opinion,  contrary  to  that  of 
Sir  F.  Bacon,  that  such  breaking  out  was  no  burglary.  And  as  breaking  without 
entry  is  insufficient  to  constitute  burglary  at  common  law,  it  would  almost  seem, 
that  a  breaking  without  some  sort  of  egress  on  the  part  of  the  person  endeavor- 
ing to  escape,  would  not  satisfy  the  words  of  the  statute  "  break  out  of  the 
dwelling-house."  But  if  a  person  having  been  lawfully  in  the  house  as  a  servant, 
lodger,  or  guest,  attempt  to  commit  felony,  but  is  resisted,  and  breaks  out  of  the 
house,  he  is  not  guilty  of  burglary  under  the  statute  7  &  8  Geo.  IV.  ch.  29, 
§  11.  He  did  not  enter  the  house  with  intent  to  commit  felony,  nor  has  he 
actually  committed  it,  therefore  he  comes  under  neither  requisition  of  the 
statute.  For  example,  as  if  a  lodger  or  servant  were  to  attempt  to  commit  a 
rape  upon  the  person  of  one  of  the  female  inmates  of  the  house,  and  in  conse- 
quence of  resistance  by  the  person  assaulted,  left  the  felony  incomplete,  and 
broke  out  of  the  house,  in  order  to  eflfect  his  escape,  he  would  not  be  guilty  of 
burglary. 

In  Rex  V.  Lawrence,  4  Carrington  &  Payne,  231,  it  was  held,  that  the  escaping 
out  of  a  house  by  lifting  up  a  covering  kept  down  by  its  own  weight,  was  not  a 
breaking  out  of  the  dwelling-house  under  the  statute.  "  At  the  Hereford  Spring 
Assizes  in  1830,  the  prisoners  were  indicted  before  Baron  BoUand,  for  burg- 
lary. There  were  two  counts  in  the  indictment;  the  first,  charging  the  prisoners 
with  breaking  into  the  dwelling-house  of  Henry  Gatehouse,  with  intent  to  steal  his 

1  A  case,  reported  by  Crompton,  had  gone  still  further.  "  Thief  enters  a  house  in  Essex, 
at  night,  the  door  (huis)  being  open,  upon  which  the  wife  of  the  owner,  in  fear,  retires 
within  her  chamber,  and  shuts  the  door.  The  thief  pushes  against  the  chamber  door  to  open 
it,  the  woman  cries  out,  and  assistance  being  given,  the  thief  is  taken.  This  was  held  burg- 
lary in  Queen  Elizabeth's  time,  "  as,"  says  Crompton,  "  I  have  heard."  Crompton's  Justice, 
fol.  26  b. 
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goods ;  the  second  count  charged  a  breaking  out  of  the  house.  There  was  no 
evidence  to  show  how  the  prisoners  got  into  the  house,  but  the  evidence  of  the 
breaking  out  was  as  follows  :  Mr.  Gatehouse,  the  prosecutor,  said :  '  At  about 
half-past  ten  o'clock  on  the  night  of  the  6th  of  December,  I  secured  my  house, 
and  went  to  bed.  There  is  a  trap-door  over  the  cellar  in  the  court-yard,  which 
was  down.  This  trap-door  drops  down  into  its  place,  but  has  no  fastening  of 
any  kind,  it  is  merely  kept  down  by  its  own  weight.  This  trap-door  is  a  new 
one,  and  on  the  6th  of  December  the  fastenings  had  not  been  put  upon  it.  The 
old  trap-door,  for  which  this  new  one  was  substituted,  had  been  secured  by 
fastenings.  I  did  not  lose  any  of  my  property.'  A  watchman  said :  'I  was  on 
duty  on  the  night  of  the  6th  of  December ;  I  saw  the  prisoner,  Lawrence,  push 
up  the  trap-door  and  come  out  of  Mr.  Gatehouse's  cellar ;  I  also  heard  the  foot- 
steps of  a  man  in  Mr.  Gatehouse's  hall ;  I  heard  a  second  man  unlock  the  hall 
door,  and  open  it,  and  then  run  out  of  the  house.  That  man  was  the  other 
prisoner.'  Powell,  for  the  prisoner,  objected  that  the  lifting  up  of  the  flap  was 
not  sufficient  to  constitute  a  breaking.  Davis,  contr^,  cited  the  case  of  Rex  v. 
Brown,  2  East  P.  C.  487.  Bolland  B.  I  am  of  opinion,  that  the  lifting  up  of 
this  flap  by  the  prisoner  Lawrence  is  not  a  sufficient  breaking.  I  think,  there- 
fore, that  he  must  be  acquitted.  As  to  the  other  prisoner,  I  am  decidedly  of 
opinion,  that  the  unlocking  and  opening  of  the  hall  door,  and  running  away,  are 
sufficient  to  constitute  a  breaking  out  of  the  house.  The  case  is,  therefore,  made 
out  as  to  him,  if  the  jury  are  satisfied  that  he  is  the  person  who  broke  out  of  the 
house.  The  jury  acquitted  both  the  prisoners."  Rex  v.  Lawrence,  4  Carring- 
ton  &  Payne,  231. 

This  case,  however,  appears  to  have  been  overruled  by  Rex  v.  Russell,  1 
Moody  G.  C.  377,  ante  p.  44,  unless,  as  Mr.  Greaves  justly  remarks,  in  a  note 
to  his  excellent  edition  of  Russell  on  Crimes,  vol.  2,  p.  8  note,  a  breaking  out 
of  a  house  can  be  distinguished  from  breaking  into  one.' 

1  In  the  Fifth  Report  of  the  English  Commissioners  on  Criminal  Law,  we  find  the  follow- 
ing forcible  remarks  on  hurglary,  by  breaking  out  of  a  dwelling-house :  "  By  the  statute  12 
of  Queen  Anne,  ch.  1,  §  7  (now  repealed  by  7  &  8  of  Geo.  IV.  eh.  27,  and  re-enacted  by  ch. 
29  of  the  same  statute)  the  crime  of  burglary  was  extended  to  the  case  of  an  offender,  who, 
having  committed  a  felony  in  a  dwelling-house,  or  having  entered  therein  with  intent  to 
commit  a  felony,  afterwards  broke  out  of  such  dwelling-house  in  the  night-time.  This 
extension  does  not,  we  think,  rest  upon  any  just  principle.  After  a  felony  has  been  com- 
mitted within  the  dwelling-house,  the  offence  is  not  in  reality  aggravated  by  lifting  the  latch 
of  the  door,  or  the  sash  of  a  window,  in  the  night-time,  in  order  to  enable  the  offender  to 
escape.  A  breaking  out,  indeed,  may  be  an  innocent  act,  as  it  may  be  committed  by  one 
desirous  of  retiring  from  the  further  prosecution  of  a  crime;  and  the  extension  of  the  law  of 
burglary  to  such  a  case  is  not  warranted  by  the  principles  upon  which  the  law  is  founded, 
inasmuch  as  a  circumstance  not  essential  to  the  guilt  of  the  offender,  or  the  mischief  of  the 
act,  is  made  deeply  essential  to  the  crime.  It  is  ineffectual,  even  with  a  view  to  the  object 
proposed;  the  pretext  for  the  conviction  fails  in  the  absence  of  a  breaking  out,  which  is  a 
casual  and  uncertain  circumstance."  Accordingly,  the  articles  drawn  up  by  the  English 
Commissioners  on  Criminal  Law,  with  reference  to  the  crime  of  burglary,  are  totally  silent 
as  to  the  offence  of  larceny  in  a  dwelling-house,  in  the  night-time,  becoming  burglary,  if 
the  offender,  after  oopmitting  a  larceny,  or  having  entered  the  dwelling-house  with  intent  to 
commit  felony,  should,  either  actually  or  constructively,  break  out  of  the  house.  lu  fact, 
the  Commissioners,  in  the  body  of  then:  report,  expressly  recommend  the  repeal  of  the  7  &  8 
Geo.  IV.  ch.  29. 
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United  States  v.  Wood.^ 

January  Term  1840. 

Perjury  —  Corroborative  Evidence  —  Defendant's  Letters  and 
G-enuine  Documents. 

On  an  indictment  for  perjury  in  taking  tlie  owners'  oath  under  tlie  act  of  Marcli 
1,  1823,  section  4,  (3  Statutes  at  Large,  730)  it  is  not  necessary  for  tlie  prose- 
cution to  produce  a  living  witness  to  testify  to  the  falsehood  of  the  fact  sworn 
to;  if  the  jury  believe  that  the  written  evidence  contained  in  the  defendant's 
letters  and  in  other  documents  recognized  by  him  as  genuine,  proves  he  made  a 
false  and  corrupt  oath,  he  may  be  convicted. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Gilpin,  Attorney  General  for  the  United  States. 

Maxwell,  contr&,. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  court.  This 
cause  has  been  sent  to  this  court,  upon  a  certificate  of  division 
of  opinion  between  the  Judges  of  the  Circuit  Court  for  the  southern 
district  of  New  York. 

The  defendant  was  indicted  for  perjury,  in  falsely  taking  and 
swearing  to  the  "  owners'  oath,  in  cases  where  goods  have  been 
actually  purchased ; "  as  prescribed  by  the  4th  section  of  the  Sup- 
plementary Collection  Law  of  the  1st  March  1823.  3  Story's  Laws, 
1883. 

The  indictment  charged  the  perjury  to  have  been  committed  on 
20th  April  1837,  at  the  custom-house  in  New  York,  on  the  im- 
portation of  certain  woollen  goods,  in  the  ship  Sheridan  from 
Liverpool,  shipped  to  the  defendant  by  John  Wood  of  Saddle- 
worth,  England.  There  were  two  counts  in  the  indictment.  The 
first  count  charged  the  perjury  in  swearing  to  the  truth  of  the  entry 
of  the  goods,  and  averred  that  the  actual  cost  of  the  goods  was 
not  truly  stated  in  the  entry ;  that  it  was  known  to  the  defendant 
that  they  cost  more  than  was  there  stated,  and  that,  on  entering 
them,  he  intentionally  suppressed  the  true  cost,  with  intent  to 
defraud  the  United  States.  The  second  count  charged  the  perjury 
in  swearing  to  the  truth  of  the  invoice  produced  by  the  defendant 
at  the  time  of  the  entry  ;  and  contained  similar  averments  as  to  its 
falsity  and  the  intention  of  the  defendant. 

'  14  Peters,  430 ;  13  Curtis's  Reports  of  Decisions  in  the  Supreme  Court  of 
the  United  States,  576. 
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In  the  progress  of  the  trial,  it  appeared  in  evidence  that  the 
goods  in  question  had  been  shipped  to  the  defendant  by  his  father, 
John  Wood  of  Saddleworth,  England,  in  March  1837 ;  and  that, 
in  the  invoice  produced  by  the  defendant  at  the  time  of  entry,  and 
referred  to  in  the  oath,  the  goods  in  question  were  represented  to 
have  been  bought  by  the  defendant  of  said  John  "Wood. 

It  also  appeared,  that  for  several  years  before,  and  for  some 
time  after,  the  importation  by  The  Sheridan,  the  defendant  had 
been  in  the  habit  of  receiving  woollen  goods  from  his  father,  which 
were  entered  in  the  custom-house  in  the  city  of  New  York,  upon 
the  oath  of  the  defendant,  as  owner,  and  upon  the  production  of 
invoices  representing  the  goods  to  have  been  sold  to  the  defendant 
by  the  said  John  Wood. 

It  appeared  from  the  testimony  of  the  inspectors  of  the  customs, 
that  the  packages  designated  for  inspection,  according  to  their  ex- 
amination and  judgment,  were  not  valued  in  the  invoices  beyond 
the  actual  value  of  similar  goods  imported  by  other  persons. 

No  witnesses  were  produced  on  the  part  of  the  prosecution,  to 
testify  to  the  actual  cost  of  the  goods  in  question,  at  the  time  and 
place  when  and  where  they  were  purchased.  But  the  counsel  for 
the  United  States,  to  prove  the  charge  in  the  indictment,  to  wit, 
that  the  goods  in  question  actually  cost,  to  the  knowledge  of  the 
defendant,  more  than  the  prices  stated  in  the  invoice,  offered  and 
proved  an  invoice  book  of  John  Wood,  and  thirty-five  original 
letters  from  the  defendant,  Samuel  R.  Wood,  to  the  said  John 
Wood,  written  between  April  1834,  and  December  1837 ;  and,  it 
was  alleged  on  the  part  of  the  prosecution,  that  this  proof  disclosed 
a  combination  between  Samuel  R.  Wood  and  John  Wood,  to 
defraud  the  United  States,  by  invoicing  and  entering  goods,  ship- 
ped at  less  than  their  actual  cost ;  and  also  disclosed  that  this 
combination  extended  to  the  shipment  by  The  Sheridan ;  and  that 
the  goods  received  by  that  vessel  had  cost,  as  defendant  knew, 
when  he  entered  the  same,  more  _than  the  prices  stated'  in  the 
invoice  produced,  and  in  the  entry  made  by  him. 

The  counsel  for  the  defendant  objected  to  the  competency  of 
such  proof  to  convict  of  the  crime  stated  in  the  indictment ;  and 
insisted  that  even  if  an  inference  of  guilt  could  be  derived  from 
such  proof,  it  was  an  inference  from  circumstances  not  sufficient, 
as  the  best  legal  testimony,  to  warrant  a  conviction. 

That  the  legal  testimony  required  to  convict  of  perjury  in  this 
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case,  was  the  testimony  of  at  least  one  living  witness  to  disprove 
the  truth  of  the  defendant's  oath  as  to  the  actual  cost  of  the  goods, 
at  the  time  and  place  of  exportation. 

That  until  such  proof  was  adduced,  the  documentary  evidence 
produced  by  the  counsel  of  the  U-uited  States  did  not  constitute 
the  legal  evidence  upon  which  the  defendant  could  be  convicted  of 
the  perjury,  charged  in  the  indictment. 

The  Judges  were  divided  in  opinion,  "  whether  it  was  necessary, 
in  order  to  convict  the  defendant  of  the  crime  charged  in  the 
indictment,  to  produce,  on  the  part  of  the  prosecution,  at  least  one 
living  witness,  corroborated  by  another  witness,  or  by  circum- 
stances, to  contradict  the  oath  of  the  defendant." 

The  rule  upon  which  the  defendant's  counsel  relies  will  be  found 
in  most  of  the  elementary  writers  and  digests  of  the  law,  very 
much  in  the  same  words.  Blackstone  in  his  Commentaries,  vol. 
IV.  p.  256,  says :  "  The  doctrine  of  evidence  upon  pleas  of  the 
crown,  is  in  most  respects  the  same  as  that  upon  civil  actions. 
There  are,  however,  a  few  leading  points,  wherein,  by  several 
statutes  and  resolutions,  a  difference  is  made  between  civil  and 
criminal  cases."  Then,  proceeding  to  state  the  differences  made 
by  some  of  the  statutes  in  cases  of  treason,  followed  by  a  general 
remark  or  two,  he  observes :  "  But  in  almost  every  other  accusa- 
tion, one  positive  witness  is  sufficient ; "  and  afterwards,  contest- 
ing the  general  accuracy  of  Baron  Montesquieu's  reflection  upon  laws 
being  fatal  to  liberty,  which  condemn  a  man  to  death  in  any  case 
upon  the  deposition  of  a  single  witness,  he  adds :  "In  cases  of  indict- 
ment for  perjury,  this  doctrine  is  better  founded,  and  there  our  law 
adopts  it,  for  one  witness  is  not  allowed  to  convict  a  man  indicted 
for  perjury,  because  then  there  is  only  one  oath  against  another." 

In  Viner,  vol.  16,  p.  328,  Perjury,  K. :  "  Presumption  is  ever  to  be 
made  in  favor  of  innocence ;  and  the  oath  of  the  party  will  have 
regard  paid  to  it  till  disproved.  Therefore,  to  convict  a  man  of  per- 
jury, probable  or  credible  evidence  is  not  enough ;  but  it  must  be  a 
strong  and  clear  evidence,  arid  more  numerous  than  the  evidence 
given  for  the  defendant,  for  else  it  is  only  oath  against  oath.  A 
mistake  is  not  enough  to  convict  a  man  of  perjury ;  the  oath  must 
not  only  be  false,  but  wilful  and  malicious.     10  Modern,  193." 

In  Hawkins's  Pleas  of  the  Crown,  vol.  2,  ch.  46,  p.  91 ; 
vol.  2,  p.  591,  §  6,  Curwood's  ed.,  "On  an  indictment  for 
perjury,  the  evidence  of  one  witness  is  not  sufficient,  because 
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then  there  ■would  only  be  one  oath  against  another."  Citing 
10  Modern,  193,  'To  convict  a  man  of  perjury,  there  must  be 
strong  and  clear  evidence,  and  more  numerous  than  the  evidence 
given  for  the  defendant.'  It  does  not  appear  to  be  laid  down,  that 
two  witnesses  are  necessary  to  disprove  the  facts  sworn  to  by  the 
defendant ;  nor  does  that  seem  to  be  absolutely  requisite.  But  at 
least  one  witness  is  not  sufficient,  and,  in  addition  to  his  testimony, 
some  other  independent  evidence  ought  to  be  adduced." 

In  Arclibold's  Criminal  Pleading,  156,  it  is  said :  "  Upon  an 
indictment  for  perjury  there  must  be  two  witnesses ;  one  alone  is 
not  sufficient,  because  there  is  in  that  case  only  one  oath  against 
another.  10  Modern,  193.  But  if  the  assignment  of  perjury  be 
directly  proved  by  one  witness,  and  strong  circumstantial  evidence 
be  given  by  another,  or  be  established  by  written  documents,  this 
would  perhaps  be  sufficient;  although  it  does  not  appear  as  yet 
to  have  been  so  decided.  Eex  v.  Lee,  MS.,  2  Russell  on  Crimes, 
545.  Also,  if  the  perjury  consist  in  the  defendant  having  sworn 
contrary  to  what  he  had  before  sworn  upon  the  same  subject,  this 
is  not  within  the  rule  mentioned ;  for  the  effect  of  the  defendant's 
oath  in  the  one  case  is  neutralized  by  his  oath  in  the  other ;  and 
proof  by  one  witness  will  therefore  make  the  evidence  against  the 
defendant  preponderate."  In  7  Dane's  Abridgment,  82,  citing 
Blackstone,  it  is  said :  "  It  has  been  decided,  that  one  witness  is  not 
allowed  to  convict  a  man  indicted  for  perjury,  because  there  is  only 
oath  against  oath."  —  "  On  a  trial  for  perjury,  the  oath  will  be  taken 
as  true,  until  it  can  be  disproved ;  and  therefore  the  evidence  must 
be  strong,  clear,  and  more  numerous,  on  the  part  of  the  prosecu- 
tion than  that  on  the  defendant's  part ;  for  the  law  will  not  permit 
a  man  to  be  convicted  of  perjury,  unless  there  are  two  witnesses 
at  least."  For  which  is  cited  1  Brown  Ch.  Rep.  419 ;  Crown  C. 
C.  625,  626. 

In  the  third  volume  of  Starkie's  Law  of  Evidence,  p.  1144,  it  is  said : 
"  It  is  a  general  rule,  that  the  testimony  of  a  single  witness  is  insuffi- 
cient to  warrant  a  conviction  on  a  charge  of  perjury.  This  is  an 
arbitrary  and  peremptory  rule,  founded  upon  the  general  apprehen- 
sion that  it  would  be  unsafe  to  convict  in  a  case  where  there 
is  merely  the  oath  of  one  man  to  be  weighed  against  that  of 
another.  Nevertheless,  it  very  frequently  happens,  in  particular 
cases,  that  the  testimony  of  a  single  witness  preponderates  against 
the  united  testimony  of  many."     In  Vol.  I.  899,  the  same  writer 
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says :  "  So  in  the  case  of  perjury,  two  witnesses  are  essential ; 
for  otherwise  there  would  be  nothing  more  than  the  oath  of  one 
man  against  that  of  another,  upon  which  the  jury  could  not 
safely  convict." 

In  2  Russell  on  Crimes  and  Misdemeanors,  648,  7th  Amer.  ed., 
it  is  said :  "  The  evidence  of  one  witness  is  not  sufficient  to  convict 
the  defendant  on  an  indictment  for  perjury,  as  in  such  case  there 
would  be  only  one  oath  against  another.  10  Modern,  193."  But 
Russell  gives  several  exceptions  to  the  application  of  the  rule, 
resting  upon  principles  clearly  covering  the  conclusion  to  which 
the  court  has  come  upon  .the  question  before  it. 

In  Phillipps's  Evidence,  the  rule  is  also  given  as  it  is  laid  down  in 
other  writers ;  and  the  case  in  10  Modern,  193,  is  referred  to.  It 
may  be  found,  too,  repeated  in  many  of  the  volumes  of  the  English 
and  American  Reports,  as  well  as  in  the  case  of  The  State  v.  Hay- 
ward,  1  Nott  &  M'Cord,  546,  cited  by  the  defendant's  counsel. 
The  cases  collected  in  13  Petersdorff's  Ab.  Perjury,  E.  affirm  the 
same  rule.  It  must  be  conceded,  no  case  has  yet  occurred  in  our 
own  or  in  the  English  courts  where  a  conviction  for  perjury  has  been 
had  without  a  witness  speaking  to  the  corpus  delicti  of  the  defend- 
ant, except  in  a  case  of  contradictory  oaths  by  the  same  person. 
But  it  is  exactly  in  the  principle  of  the  exception,  which  is  by 
every  one  admitted  to  be  sound  law,  that  this  court  has  found  its 
way  to  the  conclusion  that  cases  may  occur  when  the  evidence 
comes  so  directly  from  the  defendant  that  the  perjury  haay  be 
proved  without  the  aid  of  a  living  witness. 

These  citations  have  been  made  with  the  view  of  placing  the 
position  contended  for  by  the  defendant's  counsel  in  its  most 
positive  form,  and  to  show  that  the  conclusion  to  which  the  court 
has  come  has  not  been  without  a  due  consideration  of  the  rule. 

It  is  said  to  be  an  inflexible  rule  of  the  common  law,  applicable 
to  every  charge  of  perjury,  that  it  cannot  be  changed  but  by  the 
legislative  power ;  that  until  some  statutory  change  is  made,  courts 
must  enforce  it;  that  though  other  kind  of  evidence,  and  that 
relied  upon  by  the  prosecution  in  this  case,  may  establish  a  case  of 
false  swearing,  it  will  not  suffice  to  convict  for  perjury ;  in  short, 
that  a  living  witness  is  in  every  case  indispensable. 

We  do  not  think  any  change  in  the  rule  necessary.  The  ques- 
tion is,  when  and  how  the  rule  is  to  be  applied,  that  it  may  not, 
from  a  technical  interpretation,  or  positive  undeviating  adherence 
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to  words,  exclude  alFother  testimony  as  strong  and  conclusive  as 
that  which  the  rule  requires.  It  is  a  right  rule  founded  upon  that 
principle  of  natural  justice  which  will  not  permit  one  of  two 
persons,  both  speaking  under  the  sanction  of  an  oath,  and  presump- 
tively entitled  to  the  same  credit,  to  convict  the  other  of  false 
swearing,  particularly  when  punishment  is  to  follow. 

But  in  what  cases  is  the  rule  to  be  applied  ?  To  all,  where, 
to  prove  the  perjury  assigned,  oral  testimony  is  exclusively  relied 
upon  ?  Then  oath  against  oath  proves  nothing,  except  that  one 
of  the  parties  has  sworn  falsely  as  to  the  fact  to  which  they  have 
sworn  differently.  There  must  then  be  two  witnesses,  or  one 
witness  corroborated  by  circumstances  proved  by  independent  testi- 
mony. If  we  will  but  recognize  the  principle  upon  which  circum- 
stances in  the  case  of  one  witness  are  allowed  to  have  any  weight, 
that  principle  will  carry  us  out  to  the  conclusion,  that  circum- 
stances, without  any  witness,  when  they  exist  in  documentary 
or  written  testimony,  may  combine  to  establish  the  charge  of  per- 
jury ;  as  they  may  combine,  altogether  unaided  by  oral  proof, 
except  the  proof  of  their  authenticity,  to  prove  any  other  fact  con- 
nected with  the  declarations  of  persons,  or  business  of  human  life. 

That  principle  is,  that  circumstances  necessarily  make  up  a  part 
of  the  proofs  of  human  transactions ;  that  such  as  have  been 
reduced  to  writing,  in  unequivocal  terms,  when  the  writing  has 
been  proved  to  be  authentic,  cannot  be  made  more  certain  by 
evidence  aliunde ;  and  that  such  as  have  not  been  reduced  to 
writing,  whether  they  relate  to  the  declarations  or  conduct  of  men, 
can  only  be  proved  by  oral  testimony. 

If  it  be  true,  then,  and  it  is  so,  that  the  rule  of  a  single  witness, 
being  insufficient  to  prove  perjury,,  rests  upon  the  law  of  a  pre- 
sumptive equality  of  credit  between  persons,  or  upon  what  Starkie 
terms,  the  apprehension  that  it  would  be  unsafe  to  convict  in 
a  case  where  there  is  merely  the  oath  of  one  man  to  be  weighed 
against  that  of  another ;  satisfy  the  equal  claim  to  belief,  or  remove 
the  apprehension  by  concurring  written  proofs,  which  existed,  and 
are  proved  to  have  been  in  the  knowledge  of  the  person  charged 
with  the  perjury  when  it  was  committed,  especially  if  such  written 
proofs  came  from  himself,  and  are  facts  which  he  must  have  known, 
because  they  were  his  own  acts ;  and  the  reason  for  the  rule  ceases. 
It  can  only  then  be  an  arbitrary  and  peremptory  rule,  as  Starkie 
says  it  is,  when  it  is  applied  to  cases  in  which  oral  testimony 
is  exclusively  relied  upon  to  prove  perjury. 
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And  such  we  will  perceive  to  have  been  the  apprehension  of  this 
rule  ;  and  if  we  will  scrutinize  its  chronology,  we  cannot  fail  to  see 
how  truth  has  grown  as  cases  have  occurred  for  its  application. 

At  first,  two  witnesses  were  required  to  convict  in  a  case  of  per- 
jurjj  both  swearing  directly  adversely  from  the  defendant's  oath. 
Contemporaneously  with  this  requisition,  the  larger  number  of 
witnesses  on  one  side  or  the  other  prevailed.  Then,  a  singte  wit- 
ness, corroborated  by  other  witnesses,  swearing  to  circumstances 
bearing  directly  upon  the  imputed  corpus  delicti  of  a  defendant,  was 
deemed  sufficient.  Next,  as  in  the  case  of  Eex  v.  Knill,  5  Barne- 
wall  &  Alderson  929  note,  with  a  long  interval  between  it  and  the 
preceding,  a  witness  who  gave  proof  only  of  the  contradictory  oaths 
of  the  defendant  on  two  occasions,  one  being  an  examination  before 
the  House  of  Lords,  and  the  other  an  examination  before  the  House 
of  Commons,  was  held  to  be  sufficient.  Though  this  principle  has 
been  acted  on  as  early  as  1764,  by  Justice  Yates,  as  may  be  seen  in 
the  note  to  the  case  of  The  King  v.  Harris,  5  Barnewall  &  Alderson, 
937,  and  was  acquiesced  in  by  Lord  Mansfield,  and  Justices  Wilmot 
and  Aston,  we  are  aware  that  in  a  note  to  Rex  v.  Mayhew,  6  Carring- 
ton  &  Payne,  315,  a  doubt  is  implied  concerning  the  case  decided  by 
Justice  Yates ;  but  it  has  the  stamp  of  authenticity,  from  its  having 
been  referred  to  in  a  case  happening  ten  years  afterwards,  before 
Justice  Chambre,  as  will  appear  by  the  note  in  5  Barnewall  & 
Alderson,  937.  Afterwards,  a  single  witness,  with  the  defend- 
ant's bill  of  costs  (not  sworn  to)  in  lieu  of  a  second  witness, 
delivered  by  the  defendant  to  the  prosecutor,  was  held  sufficient 
to  contradict  his  oath ;  and  in  that  case  Lord  Denman  says :  "  A 
letter  written  by  the  defendant,  contradicting  his  statement  on 
oath,  would  be  sufiicient  to  make  it  unnecessary  to  have  a  second 
witness."  6  Carrrngton  &  Payne,  315.  All  of  the  foregoing  modifi- 
cations of  the  rule  will  be  found  in  2  Russell,  648,  7th  Amer.  ed., 
and  that  respecting  written  documents  is  stated  in  Archbold,  157, 
in  anticipation  of  the  case  in  6  Carrington  &  Payne,  315. 

We  thus  see  that  this  rule,  in  its  proper  application,  has  been 
expanded  beyond  its  literal  terms,  as  cases  have  occurred  in  which 
proofs  have  been  offered  equivalent  to  the  end  intended  to  be 
accomplished  by  the  rule. 

In  what  cases,  then,  will  the  rule  not  apply  ?  Or  in  what  cases 
may  a  living  witness  to  the  corpus  delicti  of  a  defendant  be 
dispensed  with,  and  documentary  or  written  testimony  be  relied 
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upon  to  convict?  We  answer,  to  all  such  where  a  person  is 
charged  with  a  perjury,  directly  disproved  by  documentary  or 
written  testimony  springing  from  himself,  with  circumstances 
showing  the  corrupt  intent.  In  cases  where  the  perjury  charged  is 
contradicted  by  a  public  record,  proved  to  have  been  well  known 
to  the  defendant  when  he  took  the  oath ;  the  oath  only  being 
proved  to  have  been  taken.  In  cases  where  a  party  is  charged 
with  taking  an  oath,  contrary  to  what  he  must  necessarily  have 
known  to  be  the  truth,  and  the  false  swearing  can  be  proved  by  his 
own  letters,  relating  to  the  fact  sworn  to,  or  by  other  written 
testimony  existing  and  being  found  in  the  possession  of  a  defend- 
ant, and  which  has  been  treated  by  him  as  containing  the  evidence 
of  the  fact  recited  in  it. 

Let  us  suppose  a  case  or  two,  iii  illustration  of  the  positions  just 
laid  down. 

A  defendant,  in  two  answers  to  a  bill  in  equity,  swears  un- 
equivocally to  a  fact,  and  as  positively  against  it.  A  document  is 
produced,  executed  by  himself,  decisive  of  the  truth  of  the  fact. 
In  such  a  case,  can  a  living  witness  be  wanted ;  or  could  any 
number  of  living  witnesses  prove  more  certainly  the  false  swear- 
•  ing,  than  it  would  be  proved  by  the  document  and  the  defendant's 
contradictory  oaths  ?  Or,  take  the  case  of  defendant  being  sued 
in  equity,  to  recover  from  him  the  contents  of  a  lost  bond.  In 
answer  to  a  call  upon  him  to  say  whether  he  had  or  had  not  made 
such  a  bond,  he  swears  that  he  never  had  made  such  a  bond.  The 
bond  is  afterwards  found  and  proved;  is  not  his  answer,  then, 
upon  oath,  disproved  by  a  circumstance,  stronger  than  words  can 
be,  coming  from  the  mouth  of  man  ? 

Again,  suppose  a  person,  in  order  to  obtain  a  right  under  a 
statute,  is  required  to  take  an  oath  to  a  fact  which  is  the  mutual 
act  of  himself  and  another,  and  which  from  its  nature  is  unequiv- 
ocal. He  swears  contrary  to  the  fact.  Subsequently,  his  letters, 
written  before  and  after  his  oath,  are  found ;  which  disclose  not 
only  the  real  fact,  but  a  general  design  to  misrepresent  facts  of 
the  same  kind,  and  a  book  or  other  written  paper  is  produced, 
bearing  directly  upon  the  fact,  from  its  being  the  original  of  the 
transaction  reduced  to  writing  contemporaneously  with  its  occur- 
rence, and  recognized  by  the  defendant  to  be  such,  though  it  is  in 
the  handwriting  of  another ;  will  not  the  defendant's  recognition 
of  it,  with  the  auxiliary  evidence  of  the  letters,  without  a  living 
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witness  to  speak  directly  to  the  corpus  delicti  of  the  defendant, 
justify  the  whole  being  put  before  a  jury,  in  a  case  of  perjury,  for 
them  to  decide  whether  the  defendant  has  sworn  falsely  and  cor- 
ruptly ?  In  such  a  case,  if  the  person  was  called,  in  whose  hand- 
writing the  book  or  other  written  paper  was,  it  might  happen  that 
he  had  only  been  the  recorder  of  the  transaction  at  the  instigation 
of  one  of  the  parties  to  it,  without  his  ever  having  had  any  com- 
munication with  the  other  respecting  its  contents.  The  witness 
then  would  only  prove  so  much,  without  proving  any  thing  which 
bore  upon  the  charge  of  false  swearing.  But  when  the  defendant 
himself  has  recognized  the  book  or  writing  as  evidence  of  his  act, 
and  such  recognition  is  proved,  there  is  no  rule  of  evidence  which 
requires  other  proof,  beyond  his  admission,  to  prove  the  contents 
of  the  book  or  paper  to  be  true.  But  suppose  the  book  or  written 
paper  to  be  also  in  the  handwriting  of  the  defendant,  and  that 
several  of  his  letters  confirm  the  fact  that  he  has  sworn  contrary 
to  the  contents  of  the  first,  as  all  the  evidence  comes  from  himself, 
we  cannot  doubt  it  would  be  right  to  place  the  whole  before  a  jury, 
for  it  to  judge  what  was  the  truth  of  the  fact,  and  whether  the 
defendant  had  sworn  falsely  and  corruptly. 

We  will  now  proceed  to  examine  the  case  before  us,  to  see  if  it 
fall  within  the  principles  and  illustrations  we  have  given. 

The  defendant  is  indicted  under  the  Act  of  Congress  of  1st 
March  1823  (3  Story,  1883)  for  falsely  and  corruptly  taking  the 
owners'  oath  in  cases  where  goods  have  been  actually  purchased. 
It  must  be  kept  in  mind,  that  this  oath  can  only  be  taken  in  cases 
of  goods  imported  from  foreign  countries.  It  places  the  importer, 
then,  in  a  condition  to  commit  fraud  in  the  misrepresentation  of 
the  price  he  has  given  for  the  goods,  with  only  an  accidental  possi- 
bility on  the  part  of  the  United  States  ever  being  able  to  detect 
it  by  the  evidence  of  the  person  from  whom  the  importer  has  made 
the  purchase. 

The  importer  is  required  to  swear  that  the  invoice  produced  by 
him,  contains  a  just  and  faithful  account  of  the  actual  cost  of  the 
goods  ;  and  that  he  has  not  in  the  invoice  concealed  or  suppressed 
any  thing  whereby  the  United  States  may  be  defrauded  of  any 
part  of  the  duties  lawfully  due  on  the  goods,  &c.  The  oath  does 
not  require  from  the  owner  the  value  of  the  goods,  but  the  cost  to 
him.  There  is  nothing  in  it  relating  to  the  quality  of  the  goods, 
but  simply  the  cost  or  price  paid  by  the  importer,  as  owner.    The 
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defendant,  in  his  entry,  did  it  upon  an  invoice  sworn  to  by  him,  to 
contain  a  just  and  faithful  account  of  the  actual  cost ;  that  there 
was  nothing  in  it  concealed  or  suppressed. 

He  is  charged  with  having  sworn  falsely  in  respect  to  the  cost  of 
the  goods  contained  in  the  invoice,  by  which  he  made  his  entry 
of  them.  To  maintain  the  charge,  the  United  States  must  prove 
that  he  paid  a  larger  price.  The  best  evidence,  it  is  admitted,  must 
be  introduced  to  establish  that  fact.  What  is  the  best  evidence  in 
respect  to  its  quality,  as  distinguished  from  quantity  or  measure  ; 
it  being  in  the  former  sense  that  the  best  evidence  is  required  ?  It 
is,  that  secondary  or  inferior  evidence  shall  not  be  substituted  for 
evidence  of  a  higher  nature,  which  the  case  admits  of.  The  reason 
of  the  rule  is,  that  an  attempt  to  substitute  the  inferior  for  the 
higher,  implies  that  the  higher  would  give  a  different  aspect  to  the 
case  of  the  party  introducing  the  lesser.  1  Russell,  487.  "  The 
ground  of  the  rule  is  a  suspicion  of  fraud."  But  before  the  rule 
is  applied,  the  nature  of  the  case  must  be  considered,  to  make  a 
right  application  of  it ;  and  if  it  shall  be  seen  that  the  fact  to  be 
proved  is  an  act  of  the  defendant,  which,  from  its  nature,  can  b^ 
concealed  from  all  others  except  him  whose  co-operation  was  neces- 
sary before  the  act  could  be  complete,  then  the  admissions  and 
declarations  by  the  defendant,  either  in  writing  or  to  others,  in 
relation  to  the  act,  become  evidence.  It  is  no  longer  a  question  of 
the  quality,  but  of  the  quantity  of  evidence,  when  it  is  said,  as  it 
is  in  this  case,  that  his  associate  in  the  transaction  should  be  in- 
troduced. For  instance,  we  will  suppose  that  the  letters  of  the 
defendant  in  this  case  speak  of  the  cost  of  the  goods  in  the  invoice, 
to  which  the  defendant  swore,  and  that  they  show  the  goods  did 
cost  more  than  they  are  rated  at  in  the  invoice  ;  the  quality  of  the 
evidence  is  of  that  character  that  it  cannot  be  inferred  that  superior 
evideijce.  exists  to  make  that  fact  uncertain.  Unless  such  infer- 
ence can  be  made,  the  evidence  offered  is  the  best  evidence  which 
the  nature  of  the  case  admits.  The  evidence  is  good  under  the 
general  principle  that  a  man's  own  acts,  conduct,  and  declarar 
tions  where  voluntary,  are  always  admissible  in  evidence  against 
him. 

So  in  respect  to  the  invoice  book  of  John  Wood,  containing  an 
invoice  of  the  goods  enumerated  in  the  invoice,  to  which  the 
defendant  swore  the  owners'  oath ;  in  the  first  of  which  the  goods 
are  priced  higher  in  the  sale  of  them  to  the  defendant.     If  the 
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letters  show  the  hook  to  have  been  recognized  by  the  defendant  as 
containing  the  true  invoice,  his  admission  supersedes  the  necessity 
of  other  proof  to  establish  the  real  price  given  by  him  for  the 
goods  ;  and  the  letters  and  invoice  book,  in  connection,  preponder- 
ate against  the  oath  taken  by  the  defendant,  making  a  living  witness 
to  the  corpus  delicti,  charged  in  the  indictment,  unnecessary.  All 
has  been  done  in  the  case  that  can  be  done  to  intercept  such  evi- 
dence as  would  tend  to  prejudice  or  mislead ;  and  the  case  must 
then  be  confided  to  the  good  sense  and  integrity  of  the  jury  to 
determine  upon  the  sufficiency  of  the  evidence  to  convict;  the 
court  charging  the  jury  that  the  evidence  offered  is  of  that  char- 
acter which  supersedes  the  necessity  of  introducing  a  living  witness 
to  prove  the  perjury  charged  in  the  indictment. 

Let  it  then  be  certified  to  the  court  below,  as  the  opinion  of  this 
court,  that,  in  order  to  convict  the  defendant  of  the  crime  charged 
in  the  indictment,  it  is  not  necessary,  on  the  part  of  the  prosecution, 
to  produce  a  living  witness,  if  the  jury  shall  believe  the  evidence 
from  the  written  testimony  sufficient  to  establish  the  charge  that 
,the  defendant  made  a  false  and  corrupt  oath  as  to  the  cost  of  the 
goods  imported  in  The  Sheridan,  enumerated  in  the  invoice,  upon 
which  the  defendant  made  an  entry,  by  taking  the  owners'  oath  at 
the  custom-house. 

Mr.  Justice  Thompson  dissenting.  The  question  certified  in  the' 
record  is,  whether  it  was  necessary,  in  order  to  convict  the  defend- 
ant of  perjury,  to  produce,  on  the  part  of  the  prosecution,  at  least 
one  living  witness,  corroborated  by  another  witness,  or  by  circum- 
stances, to  contradict  the  oath  of  the  defendant. 

The  rule,  as  we  find  it  laid  down  in  the  elementary  books  on 
this  subject,  is,  that  to  convict  a  party  of  the  crime  of  perjury, 
two  witnesses  are  necessary  to  contradict  him  as  to  the  fact  upon 
which  the  perjury  is  assigned ;  and  the  reason  assigned  for  the 
rule  is,  that  if  one  witness  only  is  produced,  there  will  only  be  one 
oath  against  another.  This  rule,  however,  in  the  early  adjudged 
cases,  was  so  modified  as  to  require  but  one  living  witness,  cor- 
roborated by  circumstances,  to  contradict  the  oath  of  the  defend- 
ant ;  and  with  this  modification  the  rule  has  remained  until  the 
present  day. 

In  the  present  case,  the  fact  on  which  the  perjury  was  assigned, 
related  to  the  actual  cost  of  the  goods,  at  the  time  and  place  of 
exportation.    This  was  a  simple  question  of  fact,  susceptible  of 
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proof  by  witnesses,  like  any  other  matter  of  fact.  There  was 
nothing,  therefore,  growing  out  of  the  nature  of  the  inquiry,  that 
rendered  the  proof  by  witnesses  impossible,  so  as  to  take  the  case 
out  of  the  rules  of  evidence,  in  relation  to  the  crime  of  perjury. 
No  living  witness  was  produced  to  contradict  the  oath  of  the 
defendant  at  the  custom-house,  as  to  the  original  cost  of  the  goods. 
His  letters  and  certain  invoice  books  were  produced  to  sustain  the 
indictment ;  and  these  might  have  been  sufficient  to  warrant  the 
jury  in  convicting  the  defendant,  if  such  evidence  is  sufficient  to 
convict  a  party  of  the  crime  of  perjury,  without  the  production  of 
at  least  one  living  witness.  It  is,  as  has  been  already  mentioned, 
laid  down  in  the  books  as  a  technical  rule  in  perjury,  that  there 
must  be  at  least  one  witness  and  corroborating  circumstances 
to  convict  of  this  crime ;  that  there  must  be  oath  against  oath,  as 
to  the  corpus  delicti. 

When  the  books  speak  of  a  witness,  they  always  mean  oral  testi- 
mony. It  would  hardly  be  considered  as  correct  legal  language, 
to  call  a  letter  of  the  defendant  a  witness  against  him.  It  was 
evidence,  but  not  evidence  by  a  witness.  The  rule,  as  originally 
laid  down  in  the  elementary  treatises  on  evidence,  requiring  two 
wdtnesses  to  contradict  the  party  on  the  matter  assigned  as  perjury, 
was  so  modified  or  relaxed  as  not  to  require  two  witnesses  to  dis- 
prove the  facts  sworn  to  by  the  defendant.  But  if  any  material 
circumstances  are  proved  by  other  witnesses,  in  confirmation  of 
the  witness  who  gives  the  direct  testimony  of  perjury,  it  may  turn 
the  scale,  and  warrant  a  conviction.  And  in  England  one  case 
occurred,  as  reported  in  a  note  in  the  fifth  volume  of  Barnewall  & 
Alderson,  929  note,  where  the  evidence  consisted  of  the  contradic- 
tory oaths  of  the  party  accused,  upon  the  same  matter  of  fact  in 
which  the  perjury  was  assigned.  It  was  held,  that  in  such  case 
there  was  oath  against  oath,  and  the  perjury  might  be  assigned 
upon  either ;  and  that  it  might  be  left  to  the  jury  to  judge  of  the 
motive.  The  authority  of  this  case,  however,  has  been  very  much 
doubted.  But  the  present  case  does  not  come  within  that  rule, 
even  if  we  are  disposed  to  follow  the  English  courts  on  that  sub- 
ject ;  for  the  letters  of  the  defendant  cannot  certainly  be  said  to 
be  evidence  under  oath,  so  as  to  charge  him  with  contradictory 
oaths  on  the  fact  assigned  as  perjury.  Rules  of  evidence  are  rules 
of  law,  applicable  to  the  rights  of  persons  as  well  as  to  the  rights 
of  property ;  and  parties  are  entitled  to  have  their  rights  tested 
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and  decided  by  such  rules,  as  much  in  one  case  as  the  other.  This 
rule,  however,  in  perjury,  being  a  technical  rule,  may  in  many 
cases  be  difficult,  if  not  impracticable,  to  be  carried  into  execution. 
If  it  falls  within  the  proper  province  of  the  court  entirely  to  dis- 
pense with  the  rule,  and  put  the  evidence  in  perjury  upon  the 
same  footing  as  other  criminal  offences,  I  should  not  be  disposed 
to  dissent  from  it ;  if,  as  a  new  rule,  it  was  made  to  operate  pro- 
spectively. But  if  it  is  intended  to  affirm  the  doctrine  urged  at  the 
bar,  that  no  such  rule  of  evidence  ever  existed,  as  to  require  in 
the  case  of  perjury  at  least  one  living  witness,  and  circumstances 
in  corroboration  of  his  oath,  in  contradiction  to  the  party  charged 
upon  the  matter  assigned  as  the  perjury,  it  would,  in  my  judg- 
ment, be  at  variance  with  a  rule  universally  laid  down  in  all  the 
elementary  treatises  on  the  subject  of  evidence ;  and  as  yet  never 
dispensed  with,  or  ever  called  in  question  in  any  adjudication  that 
has  fallen  under  my  notice.  And  that  this  rule  still  exists  in  the 
English  courts,  is  shown  by  the  late  case  of  Rex  v.  Mayhew,  6 
Carrington  &  Payne,  315,  decided  in  the  year  1834.  The  perjury 
in  that  case  was  alleged  to  have-  been  committed  by  the  defendant 
(who  was  an  attorney)  in  an  affidavit  made  by  him  to  oppose  a 
motion  made  in  the  Court  of  Chancery,  on  behalf  of  the  prosecutor, 
to  refer  the  defendant's  bill  of  costs  for  taxation.  To  prove  the 
perjury,  one  witness  was  called ;  and  in  lieu  of  a  second  witness, 
it  was  proposed  to  put  in  the  defendant's  bill  of  costs,  delivered  by 
him  to  the  prosecutor.  It  was  objected  that  this  was  not  sufficient, 
as  the  bill  had  not  been  delivered  by  the  defendant  on  oath.  But 
Lord  Denman  C.  J.  said  :  "  I  have  quite  made  up  my  mind  that  the 
bill  delivered  by  the  defendant  is  sufficient  evidence,  or  that  even  a 
letter  written  by  the  defendant,  contradicting  his  statement  on  oath, 
would  be  sufficient  to  make  it  unnecessary  to  have  a  second  witness." 

There  was  no  intimation  here,  that  a  letter,  or  any  number  of 
letters,  from  the  defendant,  contradicting  his  statement  under  oath, 
would  dispense  with  the  technical  rule  in  perjury,  requiring  at 
least  one  witness,  and  corroborating  circumstances.  The  question 
was,  as  to  what  circumstances  or  evidence  would  dispense  with  a 
second  witness. 

In  the  present  case,  it  may  be  difficult  and  perhaps  impracticable 
to  procure  any  living  witness  to  contradict  the  oath  of  the  defend- 
ant. But  it  is  more  congenial  with  the  humane  principles  of  our 
criminal  law,  that  a  guilty  man  should  escape,  than  to  convict  him 
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upon  evidence  heretofore  considered  as  insufficient,  according  to 
what  is  admitted  to  have  been  the  settled  rule  of  law.  Answering 
the  question  put  in  the  record  in  the  negative,  is  abolishing  that 
rule,  and  introducing  one  entirely  new ;  and  putting  the  crime  of 
perjury  on  the  sanie  footing  as  any  other  criminal  oifence,  with 
respect  to  the  evidence  necessary  to  convict  the  accused.  If  there 
are  any  great  public  considerations  calling  for  such  an  innovation 
upon  the  rule  of  evidence  in  cases  like  the  present,  let  it  be  altered 
by  the  proper  tribunal,  and  under  the  general  rules  of  evidence 
applicable  to  other  criminal  cases.  The  evidence  derived  from  the 
letters  of  the  defendant,  is  perhaps  the  best  evidence  the  nature  of 
the  case  will  admit  of.  But  it  is  an  entire  misapplication  of  this 
general  rule  to  the  present  case,  if  there  is  a  special  and  technical 
rule  in  the  case  of  perjury,  that  there  must  be  at  least  one  living 
witness,  and  corroborating  circumstances,  to  convict  of  that  crime. 
I  do  not  feel  myself  authorized  to  dispense  with  what  I  understand 
to  be  admitted,  the  heretofore  settled  rule  of  evidence,  which  I 
consider  a  rule  of  law,  in  the  case  of  perjury ;  and  to  apply  this 
new  rule  to  the  present  case,  by  giving  it  a  retrospective  operation. 
I  am  accordingly  of  opinion  tliat  the  question  put  in  the  record 
ought  to  be  answered  in  the  affirmative. 


Eegina  v.  HooK.i 

May  1,  1858. 
Perjury  —  Corroborative  Evidence  —  Admissions  hy  Defendant. 

The  prisoner  was  convicted  of  perjury.  The  prisoner,  who  was  a  policeman,  having 
laid  an  information  against  a  publican  for  keeping  open  his  house  after  lawful  hours, 
swore  on  the  hearing  that  he  knew  nothing  of  the  matter  except  what  he  had  been 
told,  and  that  "  he  did  not  see  any  person  leave  the  defendant's  house  after  eleven"  on  the 
night  in  question.  The  perjury  was  assigned  on  this  last  allegation,  and  the  evi- 
dence to  prove  its  falsehood  was  as  follows ;  The  magistrate's  clerk  proved  that 
the  prisoner  when  laying  the  information  said  that  he  had  seen  four  men  leave  the 
house  after  eleven,  and  that  he  could  swear  to  one  as  W.  It  was  also  proved  that 
on  two  other  occasions  the  prisoner  made  a  similar  statement  to  two  other  wit- 
nesses ;  that  W.  and  others  did  in  fact  leave  the  house  after  eleven  o'clock  on  the  night 
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in  question ;  that  on  the  hearing  the  prisoner  acknowledged  that  he  had  offered  to 
smash  the  case  for  80s. ;  that  he  had  talked  in  the  presence  of  another  witness  of 
making  the  puhlican  give  him  money  to  settle  it ;  that  he  had  in  fact  offered  to  the 

.  publican  to  settle  it  for  11. ;  and  had  said'  that  he  had  received  10s.  to  smash  the 
case  and'  was  to  have  IDs.  more. 

Seld,  that  the  evidence  was  sufficient  to  prove  the  peijury  assigned,  and  that  the  con- 
viction was  right. 

The  following  case  was  reserved  and,  stated  by  Bramwell  B. 

The  prisoner  was  convicted  of  perjury  before  me  at  the  last  as- 
sises at  Chester.  He  was  a  policeman,  and  laid  an  information 
against  a  publican  for  keeping  open  his  house  after  lawful  hours 
on  the  Fast  Day.  When  called  as  a  witness,  on  the  hearing  of  the 
information,  he  swore  he  knew  nothing  of  the  matter,  except  what 
he  had  been  told  by  another  person,  and  that  "  he  did  not  see  any 
person  leave  the  defendant's  house  after  eleven  "  on  the  night  in 
question.  Perjury  was  assigned  on  this  last  allegation.  It  was 
material  to  show  it  was  false  ;  the  following  evidence  was  given. 
The  clerk  to  the  magistrates,  who  took  the  information,  proved 
that  the  prisoner,  on  laying  it,  said  he  had  caught  the  publican  ; 
he  (the  prisoner)  had  last  night  seen  four  men  leave  his  house 
after  eleven ;  that  one  of  them  he  could  swear  to ;  it  was  William- 
son ;  he  knew  him  by  his  coat.  It  was  further  proved,  by  another 
witness,  that  the  prisoner,  on  another  occasion,  made  the  same 
statement  to  him,  the  witness,  viz.  that  he  had  seen  four  persons 
leave  the  house  after  eleven  that  night ;  to  one  of  whom  he  could 
swear ;  it  was  Williamson  ;  he  knew  him  by  his  coat.  It  was  fur- 
ther proved,  by  a  third  witness  named  Williamson ;  that  on  a  third 
occasion,  the  defendant  repeated  this  statement,  with  the  variation 
"  one  I  can  swear  to ;  it  was  your  brother ;  I  know  him  by  his 
coat."  It  was  proved  that  Williamson  and  others  did  leave  the 
house  on  that  night  in  question,  after  eleven.  It  was  proved  also 
that,  at  the  hearing  of  the  information,  the  defendant  acknowledged 
that  he  had  offered  to  smash  the  case  for  30s.  It  was  proved, 
by  another  witness,  that  when  he,  the  defendant,  talked  of  laying 
the  information,  he  said  he  should  make  the  publican  give  him 
money  to  settle  it ;  a  third  witness  proved  that  he  heard  the  de- 
fendant offer  to  the  publican  to  settle  it  for  11.,  saying  he  was 
risking  perjury ;  and  a  fourth  proved  that  the  defendant  owned 
he  had  received  10s.  to  smash  the  case,  and  was  to  have  10s.  more. 
It  was  objected  there  was  no  evidence  to  go  to  the  jury  ;  that  the 
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only  witness  against  the  prisoner  was  himself ;  and  that  there  was 
no  evidence  to  show  his  unsworn  statements  were  not  false.  The 
prisoner  wa^  convicted,  and  sentenced  to  one  year's  imprisonment 
and  hard  labor ;  but,  doubts  having  been  expressed  on  -the  case, 
I  have  to  request  the  opinion  of  the  Court  of  Criminal  Appeal 
thereon. 

G.  Beamwell. 

This  case  was  argued  on  the  24th  April  1858,  before  Pollock 
C.  B.,  WiGHTMAN   J.,  WiLLES  J.,  Bramwell  B.  and  Byles  J. 

H.  Lloyd  appeared  for  the  Crown,  and  M'Intyre  for  the  pris- 
oner. 

M'Intyre,  for  the  prisoner.  It  is  clearly  established  that  to  sup- 
port a  conviction  for  perjury  the  falsity  of  the  oath  must  be  proved 
directly  by  two  witnesses  at  least ;  or  there  must  be  one  witness 
and  strong  corroborative  evidence  to  confirm  him.  The  rule,  that 
one  witness  is  not  sufficient  because  there  would  be  only  one  oath 
against  another,  is  laid  down  in  Regina  v.  Muscot,  10  Modern,  193, 
in  which  Parker  C.  J.  said :  "  To  convict  a  man  of  perjury,  a  prob- 
able, a  credible  witness  is  not  enough ;  but  it  must  be  a  strong 
and  clear  evidence,  and  more  numerous  than  the  evidence  given 
for  the  defendant ;  for  else  there  is  only  oath  against  oath."  This 
rule  has  been  confirmed  and  acted  upon  in  subsequent  cases  ;  and, 
although  it  has  been  held  that  one  witness  and  corroborative  evi- 
dence will  do,  Coleridge  J.  in  Champney's  Case,  2  Lewin  C.  C.  258, 
said :  "  One  witness  in  perjury  is  not  sufficient,  unless  supported 
by  circumstantial  evidence  of  the  strongest  kind ;  indeed  Lord 
Tenterden  C.  J.  was  of  opinion  that  two  witnesses  were  necessary 
to  a  conviction."  The  same  learned  judge,  speaking  of  this  rule 
in  Regina  v.  Yates,  Carrington  &  Marshman,  132,  said :  "  The 
rule  that  the  testimony  of  a  single  witness  is  not  sufficient  to  sus- 
tain an  indictment  for  perjury  is  not  a  mere  technical  rule,  but  a 
rule  founded  on  substantial  justice  ;  and  evidence  confirmatory  of 
that  one  witness  in  some  slight  particulars  only  is  not  sufficient  to 
warrant  a  conviction."  The  rule  of  law  as  to  this  is  the  same  in 
Scotland  as  in  this  country.  In  Alison's  Criminal  Law  of  Scot- 
land, 481,  it  is  said :  "  A  party  cannot  be  convicted  of  perjury 
upon  the  evidence  merely  of  persons  or  subsequent  declarations 
emitted  by  him  inconsistent  with  what  he  has  sworn ;  because  in 
dubio  it  must  be  presumed  that  what  was  said  under  the  sanction 
of  an  oath  was  the  truth,  and  the  other  an  error  or  falsehood." 
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The  perjury  assigned  in  this  case  is  that  the  prisoner  falsely  swore 
"  that  he  did  not  see  any  person  leave  the  defendant's  house  after 
eleven  :  "  but,  although  it  was  proved  that  persons  did  leave  the 
house  after  eleven,  there  is  no  evidence  beyond  the  prisoner's  own 
statement,  when  he  was  not  upon  his  oath,  that  he  saw  any  person 
leave,  or  that  the  statement  he  made  when  upon  oath  was  false. 
Not  only  is  there  no  oath  that  he  did  see,  but  none  that  he  was 
there  and  could  have  seen.  Here,  there  is  the  prisoner's  statement 
not  upon  oath  against  his  statement  on  oath ;  and  in  Rex  v.  Harris, 
5  Barnewall  &  Alderson,  926,  an  indictment  for  perjury  was  held 
bad  which  only  alleged  that  the  prisoner  had  given  evidence  in  the 
House  of  Lords  directly  contrary  to  that  which  he  had  given  before 
the  House  of  Commons.  The  prisoner's  evidence  on  the  hearing 
really  amounts  to  this,  that  he  knew  nothing  beyond  what  was 
told  him  by  some  other  person,  and  the  facts  proved  against  him 
are  consistent  with  his  evidence  on  oath  being  true,  and  his  state- 
ments not  on  oath  being  false. 

H.  Lloyd,  for  the  Crown.  In  Regina  v.  Wheatland,  8  Carring- 
ton  &  Payne,  238,  it  was  held  that,  where  a  prisoner  has,  previously 
to  the  oath  on  which  perjury  is  assigned,  sworn  the  contrary  on  the 
same  matter,  proof  of  the  previous  oath  and  other  confirmatory 
evidence  of  its  truth  is  sufiicient  to  convict.  Here  the  prisoner's 
statements,  not  upon  oath,  were  equivalent  to  one  witness,  and  it 
is  shown  by  ample  evidence  that  the  statement  made  by  the  prisoner, 
when  upon  his  oath,  was  false,  and  that  his  previous  statements  not 
upon  oath  were  true.  There  is  in  fact  an  admission,  abimdantly 
proved,  and  that  brings  this  case  within  the  ruling  in  Regina  v. 
Wheatland.  In  Rex  v.  Mayhew,  6  Carrington  &  Payne,  315,  it  was 
held  that  to  prove  perjury  it  is  sufiicient,  if  the  matter  alleged  to 
be  falsely  sworn  be  disproved  by  one  witness,  if,  in  addition  to  the 
evidence  of  that  witness,  there  be  proof  of  an  account  or  a  letter 
written  by  the  defendant  contradicting  his  statement  on  oath. 

M'Intyre,  in  reply.  The  decision  in  Rex  v.  Mayhew  does  not 
affect  this  case,  because  here  there  is  no  witness  who  proves  the 
falsehood  of  the  defendant  in  the  allegation  on  which  perjury  is 
assigned.  There  is  no  evidence  to  show  that  the  defendant  did  in 
fact  see,  or  even  that  he  had  the  opportunity  of  seeing,  the  per- 
sons come  out  of  the  house.  Cur.  adv.  vult. 

The  judgment  of  the  court  was  delivered  on  1st  May  1858. 
Pollock  0.  B.    We  are  all  of  opinion  that  this  conviction  is 
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right.     The  prisoner  swore  to  a  fact,  and  it  was  proved  by  more 
than  one  witness  that  on  other  occasions  he  had  made  statements, 
not  upon  oath,  inconsistent  with  the  truth  of  his  statement  upon 
oath  on  which  perjury  was  assigned.     It  was  said  in  the  argument 
against  the  conviction  that  a  man  could  not  be  convicted  of  per- 
jury merely  by  opposing  his  oath  at  one  time  to  his  oath  at  another 
time ;  and  probably  a  conviction  obtained  in  that  way  would  not 
be  considered  right,  unless  there  were  also  evidence  by  which  the 
truth  of  the  two  statements  might  be  distinguished  —  evidence  to 
show  that  one  was  true  and  the  other  false  ;  but  there  certainly  is 
a  direct  authority  that  such  a  conviction  would  be  good.     In  Rex 
V.  Harris,  5  Barnewall  &  Alderson,  926,  the  defendant  was  charged 
with  perjury  upon  a  count  in  which  his  evidence  upon  oath  before 
a  committee  of  the  House  of  Commons,  and  his  contradictory  evi- 
dence before  the  House  of  Lords  was  set  out,  and  the  indictment 
proceeded  to  say  :  "  and  so  the  jurors  aforesaid  do  say  that  the  said 
E.  H.  did  commit  wilful  and  corrupt  perjury  ; "  but  there  was  no 
averment  as  to  which  of  these  two  statements  upon  oath  was  false ; 
and  the  Court  of.  Queen's  Bench  held  that  the  count  was  bad  in 
arrest  of  judgment.     That  indictment  was,  I  believe,  drawn  by  my 
brother  Crompton  from  an  old  precedent ;  but  the  court  said  it 
would  not  do,  because  it  was  not  sufficient  to  charge  that  on  one 
occasion  or  the  other  the  defendant  committed  perjury,  but  you 
must  allege,  and  the  jury  must  find,  on  which  occasion  he  did 
commit  it ;  and  that  if  such  a  count  was  held  good  a  person  would 
be  twice  in  peril  of  the  pains  of  perjury  on  the  same  subject-matter. 
I  believe  that  it  was  in  a  recent  case  held  that  in  an  indictment  for 
murder  it  was  not  sufficient  to  allege  that  the  death  was  caused 
either  by  burning  or  stabbing  the  deceased,  although  it  might  be 
quite  clear  that  the  death  was  caused  in  the  one  way  or  the  other. 
I  remember  discussing  that  case  with  Parke  B.,  now  Lord  Wens- 
leydale,  and  he  was  of  opinion  that  if  one  count  alleged  the  death 
tp  be  by  stabbing  and  another  by  burning,  and  six  jurymen  believed 
that  the  death  occurred  as  alleged  in  one  count,  and  the  rest  that 
it  occurred  as  alleged  in  the  other,  the  accused  must  escape.     So 
in  an  indictment  for  perjury,  where  one  oath  of  the  prisoner  is 
opposed  to  another,  it  must  be  stated,  and  the  jury  must  find,  which 
is  the  false  oath ;  and  all  that  Rex  v.  Harris  decides  is  that  the 
charge  cannot  be  alleged  in  an  alternative  way ;  but  in  Rex  v.  Knill,^ 
arising  out  of  the  same  transaction,  the  prisoner  was  convicted 
'  In  note  to  Rex  v.  Harris,  5  Barnewall  &  Alderson,  929. 
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npon  counts  charging  the  perjury  specifically  to  have  been  before 
the  House  of  Lords,  the  only  evidence  being  the  proof  of  the  two 
contradictory  oaths,  and  the  court  held  the  evidence  sufi&cient,  and 
refused  an  application  by  Mr.  Jones  (afterwards  Sergeant  Atcherly) 
for  a  new  trial.  There  is  a  note  in  the  same  case  of  a  precedent, 
and  some  observations  of  Chambre  J.  in  his  Precedent  Book,^ 
which  favors  the  view  that,  where  the  perjury  assigned  is  upon  one 
of  two  oaths,  proof  of  the  other  oath  will  be  sufficient ;  and  it  is 
there  stated  that  a  conviction  upon  this  principle  took  place  at  the 
Lancaster  Summer  Assizes  in  1764,  in  a  case  tried  before  Yates  J. 
In  that  case  a  man  had  made  an  information  on  oath  before  a  justice, 
that  three  women  were  concerned  in  a  riot  at  his  mill,  and  after- 
wards at  the  sessions  he  was  examined  concerning  these  women, 
(and  having  been  tampered  with  in  their  favor)  he  then  swore 
that  they  were  not  in  the  riot.  There  was  no  evidence  on  tlie  trial 
to  prove  that  the  women  were  in  fact  in  the  riot  (the  perjury  being 
assigned  on  the  defendant's  oath  that  they  were  not)  ;  but  the 
defendant's  own  information  on  oath  being  produced  and  read, 
whereby  he  had  sworn  that  they  were  in  the  riot,  the  judge  thought 
it  sufficient  to  convict  him,  and  he  was  convicted  and  transported. 
After  the  trial  Lord  Mansfield  C.  J.  and  Wilmot  and  Aston  JJ.,  to 
whom  Yates  J.  stated  the  reasons  of  his  judgment,  concurred  in 
his  opinion.  Then  there  is  the  case  of  Regina  v.  Wheatland,  8 
Carrington  &  Payne,  238,  in  which  this  doctrine  has  been  a  little 
varied.^  There,  it  being  proposed  to  prove  an  indictment  for  per- 
jury assigned  on  the  evidence  of  the  prisoner,  on  a  trial  at  the 
quarter  sessions,  merely  by  the  deposition  of  the  prisoner  before 
the  committing  magistrate,  Gurney  B.  directed  the  jury  that 
proof  of  the  defendant  having  given  contradictory  evidence  on  two 
different  occasions  was  not  sufficient,  and  that  they  must  see 
whether  there  was  such  confirmatory  evidence  of  the  defendant's 
deposition  before  the  magistrate  as  proved  that  the  evidence  given 
by  the  defendant  at  the  quarter  sessions  was  false.  In  the  pres- 
ent case  it  was  proved  by  three  witnesses  that  the  prisoner  had 
made  statements  to  them  contradictory  of  what  he  swore  at  the 
hearing,  and  I  own  I  can  take  no  distinction  between  statements 
made'  by  the  defendant  upon  oath  and  statements  made  by  him 
seriously  and  on  several  occasions  not  upon  oath.     Then,  in  addi- 

'  Rex  V.  Harris,  6  Barnewall  &  Alderson,  937-940. 

"  See  Kegina  v.  Gaynor,  Jebb  C.  C.  262. 
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tion  to  the  statements  of  the  defendant  himself,  there  are  strong 
confirmatory  circumstances.  The  defendant  offering  to  smash  the 
case  for  one  pound ;  his  admitting  that  he  had  received  ten  shil- 
lings and  was  to  have  ten  shillings  more ;  and  his  talking  of  mak- 
ing the  publican  pay  to  settle  it,  are  strong  evidence  to  show  that 
what  he  stated  upon  his  oath  was  false,  and  that  his  statements  not 
upon  oath  were  true.  For  these  reasons  (for  which  I  am  respon- 
sible) I  think  the  conviction  was  right,  even  assuming  that  Rex  v. 
Knill  could  not  now  be  safely  acted  upon,  though  that  conviction  was 
supported  by  the  Queen's  Bench  as  constituted  in  the  time  of  Lord 
Tenterden,  and  was  also  supported,  according  to  the  authority  of 
Chambre  J.,  by  the  Court  of  Queen's  Bench  in  the  time  of  Lord 
Mansfield.  Probably,  no  judge  would  now  direct  a  conviction 
upon  such  evidence  as  was  deemed  sufficient  in  Rex  v.  Knill  with- 
out confirmatory  circumstances ;  but  in  this  case  the  conviction  is 
supported  by  the  confirmatory  evidence  of  several  witnesses,  and 
it  must  be  affirmed. 

WiGHTMAN  J.  In  order  to  convict  a  defendant  of  perjury  it  is 
necessary  that  there  should  be  two  witnesses,  for  this  obvious 
reason,  that  if  there  is  but  one  oath  against  another  oath  it  is  al- 
together in  doubt  which  is  true,  and  therefore  two  witnesses  are 
required  to  contradict  the  oath  on  which  perjury  is  assigned.  But 
it  is  not  necessary  that  there  should  be  two  independent  witnesses 
to  contradict  the  particular  fact,  if  there  be  two  pieces  of  evidence 
in  direct  contradiction.  Here  one  piece  of  evidence  is,  that  the 
defendant  himself  is  proved  to  have  made  statements  directly  con- 
trary to  his  statement  upon  oath ;  that  alone  would  not  do :  but  in 
addition  to  that  you  have  the  oaths  of  other  witnesses  which  go  to 
show  that  that  which  he  stated  when  not  upon  oath  was  true,  and 
therefore  you  have  two  pieces  of  evidence.  I  ought  rather  to  put 
it  that,  instead  of  two  witnesses  being  necessary  to  prove  each  fact, 
you  must  have  the  evidence  of  two  persons  giving  evidence  in  con- 
tradiction to  what  has  been  sworn  to  by  the  defendant ;  as,  one 
witness  who  could  prove,  as  in  this  case,  that  on  other  occasions 
the  defendant  had  stated  that  which  was  diametrically  opposed  to 
that  which  he  has  sworn,  and  the  other  witness  to  give  evidence 
of  that  which  is  directly  opposite.  You  have  therefore  two  con- 
tradictions ;  you  have  the  contradiction  of  the  defendant  himself 
as  deposed  to  on  oath  by  one  witness,  and  you  have  the  contradic- 
tion of  another  independent  witness  who  speaks  to  the  falsehood 
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of  the  fact  —  you  therefore  have  two  independent  contradictions 
on  oath.  It  therefore  seems  to  me  that  there  was  sufficient  evi- 
dence, and  I  am  of  opinion  tliat  the  conviction  is  right. 

WiLLES  J.     I  am  of  tlie  same  opinion. 

Bramwell  B.  The  question  in  the  case  is,  whether  any  matter 
be  sufficiently  proved  which,  if  proved,  would  be  enough  to  convict 
the  prisoner  of  perjury.  Now  the  matter  proved  was  his  own 
statement  over  and  over  again,  which  if  true  showed  that  what  he 
swore  was  false.  Well,  were  those  statements  not  upon  oath  true, 
or  was  his  statement  upon  oath  true  ?  The  answer  to  that  is, 
there  is  abundant  evidence  by  which  you  can  tell,  because 
there  is  plenty  of  evidence  to  induce  you  to  give  a  preference 
to  the  unsworn  statement  over  the  sworn  one.  Well  then  the 
matter  which,  if  true,  though  contradicted,  is  enough  to  convict, 
is  sufficiently  proved  by  other  circumstances,  and  that  is  suffi- 
cient to  support  the  conviction.  As  I  said  before,  if  there  be  two 
opposing  oaths  only  you  could  not  properly  convict  a  man  of  per- 
jury, because  the  only  legitimate  conclusion  to  be  drawn  is  that 
one  was  false.  But  when  the  oath  complained  of  is  sufficiently 
established,  and  you  have  other  evidence  to  show  that  the  oath 
not  complained  of  was  true,  then  it  follows  that  the  oath  com- 
plained of  was  a  false  one.  Whether  in  the  case  of  two  contradic- 
tory oaths  the  truth  of  the  oath  not  complained  of  would  have  to 
be  proved  by  two  witnesses,  I  do  not  undertake  to  say  at  the 
present  moment.  The  case  of  Rex  v.  Knill  goes  to  show  that  it 
would  not.  Here  you  have  a  witness  to  prove  that  the  defendant 
stated  that  he  had  seen  a  man  come  out  of  the  house,  and  that 
proves  that  which,  if  true,  goes  to  show  that  the  defendant  was 
guilty  of  perjury.  Then,  that  that  was  true  is  proved  by  other 
witnesses,  so  that  the  matter  is  not  left  in  doubt.  I  think  therefore 
the  conviction  was  right. 

Btles  J.  The  rule  of  law  requiring  two  witnesses  to  prove  an 
assignment  of  perjury  reposes  on  two  reasons :  first,  that  it  would 
often  be  dangerous  and  always  unsatisfactory  to  convict  the  de- 
fendant when  there  is  but  the  oath  of  one  man  against  the  oath  of 
another ;  secondly,  that  in  all  judicial  proceedings  all  witnesses,  even 
the  most  honest,  would  be  constantly  exposed  to  the  peril,  annoy- 
ance, and  oppression  of  indictments  for  perjury  if  the  single  oath  of 
another  man,  without  any  confirmatory  evidence,  might  in  point 
of  law  suffice  to  convict. 
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But  the  letter  and  spirit  of  the  rule,  and  both  the  reasons  for  it, 
appear  to  me  to  be  satisfied  where,  of  two  distinct  admissions  of 
the  defendant  inconsistent  with  his  innocence,  one  is  proved  by 
one  witness  and  one  by  another. 

It  has  been  already  held  that  the  testimony  of  one  witness  depos- 
ing to  the  defendant's  admission  on  oath,  if  there  is  corroboration, 
is  enough :  Regina  v.  Wheatland,  8  Carrington  &  Payne,  238.  But 
if  a  single  witness  deposing  to  an  admission  of  the  defendant  be  one 
witness  within  the  rule,  then  another  witness  deposing  to  another 
admission,  must  surely  be  a  second  witness  within  the  same  rule. 

Indeed,  where  the  reasons  for  the  rule  requiring  two  witnesses 
in  perjury  do  not  exist,  the  rule  itself  no  longer  holds ;  and  there- 
fore the  Court  of  Queen's  Bench,  in  Rex  v.  Knill,  have  gone  so 
far  as  to  decide  that,  where  the  only  evidence  of  the  defendant's 
guilt  is  his  own  admission  on  oath  (perjury  being  properly 
assigned  in  the  indictment),  the  defendant  may  be  convicted  on 
the  single  testimony  of  one  witness  swearing  to  this  contradictory 
deposition  of  the  defendant  himself. 

For  these  reasons  I  think  the  conviction  right. 

Conviction  affirmed. 

It  seems  to  have  been  formerly  thought  that  in  proof  of  the  crime  of  per- 
jury two  witnesses  were  necessary ;  but  this  strictness  if  it  ever  was  the  law, 
has  long  since  been  relaxed.  In  a  very  recent  case,  Erie  C.  J.  stated  the  true 
principle  of  the  rule  in  his  usual  lucid  manner  :  "  It  is  well  ascertained  law  that, 
upon  an  indictment  for  perjury,  it  is  necessary  to  have  more  than  the  evidence 
of  one  witness  alone ;  for  that  is  but  the  oath  of  one  against  one,  which  leaves 
the  matter  even,  and  entitles  the  prisoner  to  an  acquittal.  The  prosecution  must 
do  more  than  that.  They  must  turn  the  scale  by  corroborating  their  witness. 
The  degree  of  corroboration,  however,  which  is  necessary  is  not  definable  ;  and 
any  attempt  to  define  it  will  prove  illusory.  It  must  be  something  which,  in  the 
opinion  of  the  tribunal  before  which  it  is  brought,  is  deserving  of  the  name  of 
corroboration."  Regina  v.  Shaw,  Leigh  &  Cave  C.  C.  at  p.  690.  And  see  Jorden 
V.  Money,  5  House  of  Lords  Cases,  at  pp.  231,  232,  per  Lord  Brougham;  The 
State  V.  Molier,  1  Devereux,  263. 

In  Commonwealth  v.  Parker,  2  Cushing,  222,  the  principle  discussed  in  the 
principal  cases,  was  clearly  stated  by  Mr.  Justice  Dewey,  as  follows:  "The 
question  of  more  difficulty  in  the  present  case  is  that  arising  upon  the  other 
point,  namely,  the  competency  and  sufficiency  of  the  evidence  relied  upon  to 
establish  the  falsity  of  the  testimony  given  by  the  defendant.  If  we  are  to  adopt 
the  rule  sometimes  stated  as  the  proper  one  upon  this  point,  to  wit,  that  there 
must  be  two  witnesses  swearing  directly  to  the  fact,  this  objection  might  be 
strongly  relied  upon.  A  brief  reference  to  a  few  leading  authorities  will  clearly 
show,  that  this  rule,  if  it  ever  existed,  has  been  much  qualified.  The  rule,  as 
stated  by  Parker  C.  J.  in  the  case  of  The  Queen  u.  Muscot,  10  Modern,  193,  is 
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as  follows :  '  There  is  this  difiFerence  between  a  prosecution  for  perjury  and  a 
bare  contest  about  property,  that  in  the  latter  case  the  matter  stands  indifferent ; 
and  therefore  a  credible  and  probable  witness  shall  turn  the  scale  in  favor  of 
either  party :  but  in  the  former,  presumption  is  ever  to  be  made  in  favor  of  inno- 
cence; and  the  oath  of  the  party  will  have  a  regard  paid  to  it,  until  disproved. 
Therefore,  to  convict  a  man  of  perjury,  a  probable,  a  credible,  witness  is  not 
enough ;  but  it  must  be  a  strong  and  clear  evidence,  and  more  numerous  than 
the  evidence  given  for  the  defendant ;  for  else  there  is  only  oath  against  oath.' 
In  the  case  of  Woodbeck  v.  Keller,  6  Cowen,  118,  it  is  said,  that  if  there  be  only 
one  witness,  and  circumstances  strongly  corroborative,  it  is  enough.  In  The 
State  V.  Hayward,  1  Nott  &  M'Cord,  547,  it  was  held,  that  two  witnesses  are 
not  necessary  to  disprove  the  fact  sworn  to  by  the  defendant ;  but  when  there  is 
but  one  witness,  some  other  evidence  must  be  adduced  in  addition  to  his  testi- 
mony. The  rule,  as  stated  by  Mr.  Greenleaf,  1  Greenl.  Ev.  §  257,  is  this :  '  The 
evidence  must  be  something  more  than  sufficient  to  counterbalance  the  oath  of 
the  defendant  and  the  legal  presumption  of  his  innocence.  But  it  is  not  pre- 
cisely correct  to  say,  that  these  additional  circumstances  must  be  tantamount  to 
another  witness.  The  same  effect  being  given  to  the  oath  of  the  prisoner,  as 
though  it  were  the  oath  of  a  credible  witness,  the  scale  of  evidence  is  exactly 
balanced,  and  the  equilibrium  must  be  destroyed  by  material  and  independent 
circumstances,  before  the  party  can  be  convicted : '  —  thus  adopting  the  views  of 
the  court  as  held  in  6  Cowen,  above  cited.  The  case  of  the  United  States  v. 
Wood,  14  Peters,  440,  has  gone,  perhaps,  still  further ;  holding  that  no  living 
witness,  not  even  one,  is  absolutely  requisite  ;  but  that  documentary  or  written 
evidence  may  be  of  such  a  character,  as  to  produce  that  high  degree  of  evidence, 
requisite  to  overcome  the  oath  of  the  defendant  and  the  presumption  of  innocence. 
The  treatises  of  Phillipps,  and  Russell,  1  Phillipps  Ev.  116,  and  2  Russell,  548, 
seem  fully  to  sustain  the  general  rule,  that  where  there  are  corroborating  circum- 
stances, proved  by  independent  evidence,  the  proof  is  sufficient.  The  case  of 
Rex  V.  Mayhew,  6  Carrington  &  Payne,  315,  seems  to  be  quite  analogous  to  the 
present,  as  to  the  point  there  settled,  namely,  that  '  even  a  letter,  written  by  the 
defendant,  contradicting  his  statement  upon  oath,  would  be  sufficient  to  make  it 
unnecessary  to  have  a  second  witness.'  Without  extending  these  citations  fur- 
ther, we  may  safely  assume,  that  the  rule  requiring  two  living  witnesses,  in  con- 
tradiction to  the  statement  of  the  defendant,  if  it  ever  existed,  has  long  since 
been  relaxed ;  and  that  all  that  is  requisite  to  a  conviction  of  perjury  is,  that,  in 
addition  to  one  directly  opposing  witness,  there  should  be  established,  by  inde- 
pendent evidence,  strong  corroborating  circumstances,  of  such  a  character  as 
clearly  to  turn  the  scale  and  overcome  the  oath  of  the  defendant  and  the  legal 
presumption  of  his  innocence.'' 

An  indictment  for  perjury  alleged  that  in  the  month  of  June  1851,  the  prose- 
cutor had  distrained  upon  the  prisoner  for  certain  arrears  of  rent,  and  that  the 
prisoner  on  a  trial  at  nisi  prius  falsely  swore  that  there  was  only  one  quarter's 
rent  due  at  the  time  of  the  said  distress.  On  the  trial  for  perjury  the  prosecutor 
positively  swore  to  the  fact  of  there  being  iive  quarters'  rent  due  at  the  time  of 
the  said  distress ;  and  produced  his  books  by  which  he  refreshed  his  memory ; 
and  for  the  purpose  of  corroborating  his  statement  and  showing  by  the  oaths  of 
two  witnesses  the  falsity  of  the  matter  sworn  to,  the  son  of  the  prosecutor  de- 
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posed  to  a  conversation  with  the  prisoner  in  August  1850,  in  which  the  prisoner 
admitted  that  three  or  four  quarters  of  the  said  rent  were  then  due.  The  jury 
convicted ;  but,  upon  a  case  reserved,  the  Judges  were  unanimously  of  opinion 
that  this  was  not  sufficient  corroboration.  There  was  nothing  in  the  evidence  of 
the  son  relevant  to  the  issue.  There  was  a  year's  interval  between  the  transac- 
tion he  spoke  of  and  the  time  when  the  distress  was  made,  and  the  money  might 
have  been  paid  intermediately.  The  oath  of  the  son  was  quite  as  consistent  with 
the  oath  of  the  prisoner  as  with  that  of  the  prosecutor.  In  perjury  there  must 
be  something  to  induce  the  jury  to  believe  one  rather  than  the  other.  In  this 
case  there  was  no  such  evidence.  Regina  v.  Boulter,  2Denison  C.  C.  396;  3 
Carrington  &  Kirwan,  236 ;  6  Cox  C.  C.  543.' 

An  indictment  for  perjury  committed  on  the  trial  of  a  civil  bill  alleged  that 
the  prisoner,  Thomas  Towey,  falsely  swore  that  "  the  note  produced  is  not  my 
handwriting,  or  any  part  of  it,  and  the  name  '  Thomas  Towey '  as  a  witness  is 
not  in  ray  handwriting."  The  note  purported  to  bear  the  marks  of  Patrick  and 
James  Towey  as  makers  of  the  note,  and  had  on  it,  "  Witness  present,  Thomas 
Towey."  The  payee  of  the  note  could  not  read,  but  he  identified  the  note,  and 
swore  that  he  saw  Thomas  Towey  write  on  the  paper,  and  saw  Patrick  and 
James  put  their  marks  on  it.  Another  witness  proved  that  he  had  subpoenaed 
Thomas  Towey  to  appear  at  the  sessions  as  a  witness,  and  that  the  prisoner  then 
said  that  there  was  no  occasion  to  test  him ;  that  he  would  go  to  prove  the  note  ; 
and  that  at  a  meeting  between  the  parties  to  try  to  settle  the  civil  bill,  on  the 
payee  of  the  note  saying  he  had  James  Towey's  note,  and  would  take  the  law  on 
it  unless  he  signed  a  new  one,  Thomas  said  that  he  had  been  tested  (subpoenaed) 
to  come  there,  but  that  there  was  no  occasion  to  test  him ;  that  he  would  prove 
the  note.  But  the  note  was  not  produced  at  this  meeting ;  and,  upon  a  case 
reserved,  it  was  held  that  this  evidence  was  a  sufficient  corroboration  of  the 
evidence  of  the  payee.  The  prisoner  was  the  only  witness  to  the  note,  and  he 
could  only  prove  it  in  his  character  as  a  witness,  and  therefore  when  he  said  he 
could  prove  it,  it  came  to  sufficient  evidence  that  he  was  the  witness  to  the  note. 
Kegina  ».  Towey,  8  Cox  C.  C.  328. 

In  Regina  v.  Virrier,  12  Adolphus  &  Ellis,  317 ;  4  Perry  &  Davison,  161, 
where  there  were  three  assignments  of  perjury  upon  evidence  relating  to  one 
and  the  same  transaction,  at  one  and  the  same  time  and  place,  it  seems  to  have 
been  considered  that  the  jury  ought  not  to  convict  on  one  of  the  assignments, 
although  there  were  several  witnesses  who  corroborated  the  witness  who  spoke 
to  such  assignment  on  the  facts  contained  in  the  other  assignments.  The  indict- 
ment stated  that  the  defendant  swore  that  Mr.  B.  and  Mr.  C.  came  to  her  hus- 
band's house,  that  Mr.  C.  said,  "I  will  give  him  the  £6  at  Christmas,''  and 
Mr.  B.  shook  hands  with  her,  and  put  something  into  her  hand,  and  told  her  to 
give  it  to  her  husband,  and  that  it  was  a  sovereign  wrapped  up  in  some  paper ; 

^  In  a  recent  text-book  it  is  observed:  "  We  apprehend  that  the  old  rule  and  reason  of 
the  matter  are  not  satisfied  unless  the  evidence  of  each  witness  has  an  existence  and  pro- 
bative force  of  its  own,  independent  of  the  other;  so  that  supposing  the  charge  were  one  in 
which  the  law  allows  condemnation  on  the  oath  of  a  single  witness,  the  evidence  of  either 
would  form  a  case  proper  to  be  left  to  a  jury ;  or  at  least  raise  a  strong  suspicion  of  the  guilt 
of  the  defendant."  Best  on  Evidence,  §  609,  4th  ed.  Willes  J.  in  Begina  ».  Briggs,  Dearsly 
&  Bell  0.  C.  at  p.  102,  characterized  this  as  "  one  of  the^best  books  on  our  laws." 
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and  Mr.  C.  told  her  he  should  not  forget  it  was  in  his  power  to  give  her  husband 
the  £6  at  Christmas.  The  assignments  of  perjury  were,  first,  that  Mr.  C.  did 
not  say  that  he  would  give  the  £6  at  Christmas ;  secondly,  that  Mr.  B.  did  not  put 
a  sovereign  into  the  hand  of  the  defendant ;  and  thirdly,  that  Mr.  C.  did  not  tell 
the  defendant  that  he  should  not  forget  it  was  in  his  power  to  give  her  husband 
the  £6  at  Christmas.  Evidence  was  given  in  support  of  all  the  assignments  of 
perjury.  Lord  Denman  C.  J.,  in  summing  up,  said  that  as  to  the  second  assign- 
ment the  proof  lay  almost  entirely  in  the  evidence  of  one  witness,  and  therefore 
he  did  not  see  how  the  jury  could  convict  of  the  perjury  imputed ;  but  that  on 
the  others  there  was  a  distinct  contradiction  of  the  defendant's  testimony  by  Mr. 
C,  who  was  supposed  to  have  offered  the  £6,  and  several  other  witnesses  ;  and 
he  left  it  to  the  jury  to  say  whether  there  was  not  a  strong  body  of  evidence 
clearly  supporting  Mr.  C's.  denial.  But  where  upon  an  indictment  for  perjury, 
alleged  to  have  been  committed  in  making  a  charge  of  an  unnatural  offence,  in 
which  the  defendant  had  deposed  that  he  saw  the  prosecutor  committing  the  of- 
fence, and  saw  the  flap  of  his  trousers  unbuttoned,  and  that  he  was  there  five 
minutes ;  and  to  disprove  this  the  prosecutor  swore  that  he  did  not  commit  the 
offence,  and  that  his  trousers  had  no  flap  on ;  and  to  confirm  him  his  brother 
proved  that  at  the  time  in  question  the  prosecutor  was  only  absent  three 
minutes,  and  that  the  trousers  he  had  on,  which  were  produced  in  court,  had  no 
flap.  Patteson  J.  held  that  the  corroborative  evidence  was  quite  sufficient  to 
go  to  the  jury ;  and  upon  a  case  reserved,  the  Judges  held  the  conviction  right. 
Kegina  v.  Gardiner  2  Moody  C.  C.  95 ;  8  Carrington  &  Payne,  737.  So 
where  perjury  was  alleged  to  have  been  committed  by  the  defendant,  who  was 
an  attorney,  in  an  affidavit  made  by  him  to  oppose  a  motion  to  refer  the  defend- 
ant's bill  of  costs  to  taxation,  and  to  prove  the  perjury  one  witness  was  called, 
and  in  lieu  of  a  second  witness  it  was  proposed  to  put  in  the  defendant's  bill  of 
costs  delivered  by  him  to  the  prosecutor ;  it  was  suggested  that  this  was  not  suf- 
ficient, as  the  bill  had  not  been  delivered  by  the  defendant  on  oath.  Lord  Den- 
man C.  J.;  "I  have  quite  made  up  my  mind  that  the  bill  delivered  by  the 
defendant  is  sufficient  evidence,  or  that  even  a  letter  written  by  the  defendant, 
contradicting  his  statement  on  oath,  would  be  sufficient  to  make  it  unnecessary 
to  have  a  second  witness."  Rex  v.  Mayhew,  6  Carrington  &  Payne,  315.  In 
Commonwealth  v.  Parker,  2  Gushing,  222,  the  charge  in  the  indictment  for  per- 
jury, was,  that  the  defendant  had  testified  that  no  agreement  for  the  payment  by 
him  of  more  than  the  lawful  rate  of  interest  had  ever  been  made  between  him  and 
a  person  to  whom  he  was  indebted  upon  certain  contracts,  it  was  held  that  the 
testimony  of  the  creditor  to  the  existence  of  such  an  agreement,  corroborated 
by  the  letters  of  the  defendant  to  him,  containing  a  direct  promise  to  pay  more 
than  legal  interest  on  a  demand  then  held  by  such  creditor,  if  the  payment  could 
be  delayed,  and  apologizing  for  a  delay  which  had  already  taken  place  in  the 
payment  of  another  demand,  and  promising  to  pay  a  bonus  for  the  delay,  was 
competent  and  sufficient  evidence  of  the  falsity  of  the  statement  alleged  as  the 
perjury. 

In  Regina«.  Shaw,  Leigh  &  Cave  G.  C.  679 ;  10  Cox  C.  C.  66,  the  prisoner  was 
indicted  for  perjury  alleged  to  have  been  committed  by  him  before  magistrates, 
when  summoned  as  a  witness  on  behalf  of  a  publican  by  the  name  of  Kilshaw, 
who   was   charged  with    keeping  his  house  open  on    a   Sunday,  at  Burton- 
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wood,  during  prohibited  hours.  The  charge  of  perjury  was  that  the  prisoner 
swore  that  he  was  not  in  Burtonwood  on  the  Sunday,  on  which  a  policeman  had 
sworn  that  he  had  seen  him  in  Kilshaw's  house  at  a  certain  hour  in  the  after- 
noon. For  the  prosecution,  in  addition  to  the  evidence  of  the  policeman,  one 
witness  swore  that  he  saw  the  prisoner  in  Burtonwood,  on  the  Sunday  in  ques- 
tion; and  another  that  he  saw  him  close  to  Kilshaw's  house  about  the  time 
spoken  to  by  the  policeman.  All  of  the  Judges  were  of  opinion  that  the  evidence 
of  the  policeman  was  sufficiently  corroborated. 

Where  a  prisoner  was  indicted  for  falsely  swearing  that  he  had  paid  J.  Bland 
a  certain  sum  of  money  on  a  particular  occasion,  and  Bland  swore  that  he  re- 
ceived the  money  in  packages,  and  afterwards  counted  it,  and  found  it  £7  short ; 
and  the  only  corroboration  of  his  statement  was  by  another  person,  who  also 
counted  it,  but  had  not  been  present  when  the  money  was  received ;  it  was  held 
that  this  was  no  corroboration  at  all.  Regina  v.  Braithwaite,  1  Foster  &  Finlason, 
638 ;  8  Cox  C.  C.  444.  Watson  B.  and  Hill  J.  As  reported  in  Cox  it  is  stated 
that  "  the  prosecutor  took  it  without  counting  it,  and  carried  it  to  a  Mrs.  Wat- 
son's, and  counted  it  over."  In  Foster  &  Finlason  that  "  the  prosecutor  took  it 
without  counting  it,  and  carried  it  to  an  adjacent  lane,  where  he  counted  a  part 
of  it  and  found  it  wrong ;  he  then  gave  it  to  a  Mrs.  Watson,  and  asked  her  to  count 
it  over."  Mrs.  Watson  was  the  witness  called  to  corroborate  Bland.  An  indict- 
ment alleged  that  the  prisoner  falsely  swore  at  a  petty  sessions  that  D.  Rees  was 
the  father  of  her  illegitimate  child.  A  witness  other  than  D.  Rees  proved  that 
the  prisoner  had  said  that  D.  Rees  "  had  never  touched  her  clothes,"  at  a  time 
when  she  generally  denied  being  in  the  family  way ;  and  Martin  B.  thought  that 
though,  under  some  circumstances,  such  a  statement  might  have  been  a  sufficient 
corroboration  of  the  evidence  of  D.  Rees,  yet  this  negation  was  so  far  a  part 
of  the  general  denial  that  the  jury  could  not  safely  convict  upon  it  alone. 
Regina  v.  Owen,  6  Cox  C.  C.  105. 

If  the  evidence  adduced  in  support  of  the  crime  of  perjury,  consists  of  two 
opposing  statements  made  by  the  prisoner  on  oath,  one  of  which  is  directly  at 
variance  with  the  other,  and  nothing  more,  he  cannot  be  convicted.  In  Mary 
Jackson's  Case,  1  Lewin  C.  C.  270,  Holroyd  J.  said  to  the  jury :  "  Although  you 
may  believe,  that  on  one  or  other  occasion  she  swore  that  which  was  not  true,  it 
is  not  a  necessary  consequence  that  she  committed  perjury  ;  for  there  are  cases 
in  which  a  person  might  very  honestly  and  conscientiously  swear  to  a  particular 
fact,  from  the  best  of  his  recollection  and  belief,  and  from  other  circumstances, 
at  a  subsequent  time,  be  convinced  that  he  was  wrong,  and  swear  to  the  reverse, 
without  meaning  to  swear  falsely  either  time.  Again,  if  a  person  swears  one 
thing  at  one  time,  and  another  at  another,  you  cannot  convict  where  it  is  not  pos- 
sible to  tell  which  was  the  true  and  which  was  the  false.''  And  it  is  to  be  observed 
that  when  a  man  swears  to  the  best  of  his  recollection,  it  requires  very  strong 
proof  to  show  that  he  is  wilfully  perjured.  Tindal  C.  J.  in  Regina  v.  Parker, 
Carrington  &  Marshman,  at  p.  645. 

In  Hex  V.  Mudie,  1  Moody  &  Robinson,  at  p.  129,  Lord  TenterdenC.  J.  doubted 
whether  the  rule,  which  requires  two  witnesses,  was  satisfied  by  several  witnesses, 
each  supporting  a  separate  assignment  of  perjury,  but  no  two  speaking  to  the 
same  assignment.  But  the  defendant  was  acquitted  on  another  ground.  It  has 
since  been  held,  that  the  rule  that  requires  two  witnesses,  or  one  witness  and 
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some  sufficient  corroboration,  applies  to  every  assignment  of  perjury  in  an 
indictment.  Where,  therefore,  an  indictment  contains  several  assignments  of 
perjury,  it  is  not  sufficient  to  disprove  each  of  them  by  one  witness ;  but  in 
order  to  convict  on  any  one  assignment,  there  must  be  either  two  witnesses, 
or  one  witness  and  corroborating  evidence,  to  negative  the  truth  of  the  matter 
contained  in  such  assignment.  The  prisoner  was  indicted  for  perjury  alleged 
to  have  been  committed  in  an  affidavit  to  obtain  a  criminal  information,  in 
which  he  had  sworn  that  he  had  paid  all  his  debts  except  two,  as  to  which  there 
was  an  explanation,  and  there  were  several  assignments  of  perjury  averring  that 
he  had  not  paid  certain  persons  who  were  named  (besides  the  two  excepted 
ones),  and  such  persons  proved  that  they  had  not  been  paid,  but  only  spoke 
to  their  respective  debts  not  having  been  paid.  Tindal  C.  J.  held  that  this  was 
not  sufficient,  and  that  as  to  each  debt  there  should  be  the  testimony  of  two 
witnesses,  or  of  one  witness,  and  such  confirmatory  evidence  as  was  equivalent 
to  the  testimony  of  a  second  witness.  Kegina  v.  Parker,  Carrington  &  Marsh- 
man,  639. 

The  rule  requiring  something  more  than  the  testimony  of  a  single  witness  on 
indictments  for  perjury,  is  confined  to  the  proof  of  the  falsity  of  the  matter 
on  which  the  perjury  is  assigned.  Therefore,  the  holding  of  the  court,  the 
proceedings  in  it,  the  administering  the  oath,  the  evidence  given  by  the  prisoner 
(Commonwealth  v.  Pollard,  12  Metcalf,  226)  and,  in  short,  all  the  facts,  exclu- 
sive of  the  falsehood  of  the  statement,  which  must  be  proved  at  the  trial,  may  be 
established  by  any  evidence  that  would  be  sufficient  were  the  prisoner  charged 
with  any  other  oflfence.  2  Hawkins  P.  C.  ch.  46,  §  10.  3  Russell  on  Crimes, 
86.  4th  ed.  Moreover,  when  several  facts  must  be  proved  to  make  out  an 
assignment  of  perjury,  each  of  these  facts  may,  in  strict  law,  be  established  by 
the  uncontroverted  testimony  of  a  single  witness.  For  instance,  if  the  false 
swearing  be  that  two  persons  were  together  at  a  certain  time,  and  the  assign- 
ment of  perjury  be  that  they  were  not  together  at  that  time,  evidence  by  one 
witness  that  at  the  time  named  the  one  person  was  at  London,  and  by  another 
witness  that  at  the  same  time  the  other  person  was  in  York,  will  be  sufficient 
proof  of  the  assignment  of  perjury.  Kegina  v.  Roberts,  2  Carrington  &  Kirwan, 
614,  Patteson  J.  In  the  course  of  the  argument  in  Regina  u.  Boulter,  2  Deni- 
son  C.  C.  atp.  398,  Reginat).  Roberts  was  cited,  and  CresswellJ.  said :  "  Assume 
this  to  be  the  case ;  perjury  assigned,  that  A.  B.  and  C.  D.  were  not  together  at 
such  a  place  upon  a  particular  day.  You  have  two  witnesses  to  disprove  this. 
One  says,  I  saw  them  together  in  the  place ;  the  other  swears  that  he  saw  them 
somewhere  else  together  in  the  direction  of  the  place,  on  the  same  day ;  that 
would  tend  to  prove  the  fact  of  their  being  together  in  the  place  in  question." 
And  Coleridge  J. :  "  Suppose  a  man  swore  that  he  was  not  at  Plymouth  on  such 
a  day.  One  witness  swears  that  he  saw  him  in  Plymouth  on  that  day ;  and  to 
corroborate  his  evidence,  a  person  is  called  who  states  that  he  saw  him  in  the 
railway  train  between  the  terminus  and  Plymouth." 

The  application  of  this  rule  is  not  confined  to  criminal  cases.  In  an  action  of 
slander  in  accusing  a  party  of  perjury,  in  order  to  sustain  the  defence  of  justifi- 
cation on  the  ground  of  the  truth  of  the  charge,*the  same  amount  of  evidence  is 
required  as  on  the  trial  of  an  indictment. for  perjury  to  warrant  a  conviction  of 
the  defendant.     Woodbeck  v.  Keller,  6  Cowen,  118.     Roberts  v.  Champlin,  14 


94  LEADING  CRIMINAL   CASES. 

Wendell,  120.  In  Massachusetts,  by  statute,  a  special  action  on  the  case  lies 
against  a  person  summoned  as  a  trustee  in  foreign  attachment,  who  knowingly 
and  wilfully  answers  falsely,  upon  his  examination  on  oath.  Rev.  Sts.  ch.  109, 
§  76.  Gen.  Sts.  ch.  142,  §  14.  These  principles  in  the  law  of  evidence  apply 
to  this  class  of  actions.     Laughran  v.  Kelly,  8  Gushing,  199. 

Finally,  it  may  be  observed  that  where  a  statement  made  by  a  prisoner  is  in 
the  nature  of  an  admission  that  a  previous  statement  on  oath  is  false,  it  is  to  be 
dealt  with  as  a  confession,  and  not  as  falling  within  the  class  of  cases  discussed 
in  this  note.  Cessante  ratione  legis,  cessat  ipsa  lex.  See  the  judgment  of  Byles  J. 
in  Regina  v.  Hook,  ante,  p.  88,  in  the  text. 


Weight  v.  Clements.^ 

April  25,  1820. 
Indictment —  Written  Instruments. 

Declaration  stated  that  the  defendant  published  a  libel,  containing  false  and  scandalous 
matters  concerning  the  plaintiff,  in  substance  as  follows ;  and  then  set  out  the  libel 
with  innuendoes :  Sdd,  that  this  was  bad  on  motion  in  arrest  of  judgment. 

The  word  "tenor"  imports  an  exact  copy,  and  that  the  libel  is  set  out  in  words  and 
figures. 

Declaration  stated  that  defendant,  contriving  &c.  falsely  &c. 
did  publish,  and  did  cause  and  procure  to  be  published,  a  certain 
false,  scandalous,  malicious,  and  defamatory  libel,  in  the  form  of  a 
statement,  purporting  to  be  written  by  one  William  Cobbett,  of  and 
concerning  the  plaintiff,  containing  amongst  other  things,  certain 
false,  scandalous,  malicious,  defamatory,  and  libellous  matters,  of 
and  concerning  the  said  plaintiif,  in  substance,  as  follows  ;  that  is 
to  say :  it  then  proceeded  to  set  out  the  libel  with  innuendoes. 
The  plaintiff  having  obtained  a  verdict  for  £500  damages,  at  the 
Middlesex  sittings  after  last  Michaelmas  term,  before  Abbott  C.  J., 
a  rule  was  obtained  iu  Hilary  term  for  arresting  the  judgment,  on 
the  ground  that  the  declaration  was  defective  in  stating  the  libel 
to  be  set  out  in  substance  only,  and  not  according  to  the  tenor. 
And  now 

Sdarlett,  Denman,  and  Ohitty  showed  cause.  This  rule  was  ob- 
tained on  the  authority  of  the  case  of  Newton  v.  Stubbs,  2  Shower, 
435 ;  3  Modern,  71.  There  the  declaration  stated  the  words  spoken 
to  be  to  the  effect  following,  and  that  was  held  to  be  bad  in  arrest 

'  3  Barnewall  &  Alderson,  503. 
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of  judgment.  That  case,  however,  does  not  apply  to  the  present ; 
for  taking  the  whole  declaration  together,  it  appears  that  the  very 
words  of  the  libel  are  set  oiit,  for  there  are  innuendoes  which  would 
be  unnecessary,  if  the  declaration  purported  to  set  out  only  the 
substance  or  effect.  It  is  sufficient,  at  all  events,  after  verdict,  if 
the  declaration  imports  to  set  out  the  substantial  matter  of  the  libel. 
In  The  Queen  v.  Drake,  3  Salkeld,  225,  Holt  C.  J.  says :  "  A  libel 
may  be  described  either  by  the  sense  or  by  the  words,  and  therefore 
an  information  charging  that  the  defendant  made  a  writing  con- 
taining such  words,  is  good,  and  in  such  a  case  a  nice  exactness  is 
not  required  because  it  is  only  a  description  of  the  sense  and 
substance  of  the  libel."  That  is  an  authority  to  show  that  it  is 
sufi&cieut  to  set  out  the  substance  of  the  libel.  In  The  King  v. 
Bear,  2  Salkeld,  417;  1  Lord  Raymond  414,  the  declaration 
purported  to  set  out  the  libel  according  to  the  tenor  and  effect 
following,  and  it  was  held,  that  although  the  words  to  the  effect 
following  of  themselves  might  be  bad,  yet  that  coupled  with  the 
word  tenor,  which  imported  a  literal  copy,  they  might  be  rejected. 
It  is  not,  however,  necessary  to  set  out  the  literal  copy  of  a  libel, 
for  the  variance  of  a  letter  not  altering  the  sense  is  immaterial, 
and  that  shows  that  it  is  suf&cient  to  set  out  the  substance  of  the 
libel.  Admitting  it,  however,  to  be  necessary  to  give  in  evidence 
the  precise  words  of  the  libel,  it  is  sufficient,  after  verdict,  that  it 
should  be  so  stated  on  the  record  that  there  is  no  positive  repug- 
nancy between  the  mode  of  stating  it,  and  the  necessity  of  proving 
the  precise  words.  Now  there  is  nothing  in  the  words  "  in  sub- 
stance as  follows,"  which  dispenses  with  the  necessity  of  proof  of 
the  very  words  of  the  libel ;  for  the  innuendoes  show  that  the 
plaintiff  undertakes  to  prove  the  precise  words.  In  the  course  of 
the  argument,  they  cited  Wood  v.  Brown,  1  Marshall,  522 ;  6  Taun- 
ton 169,  and  Rex  v.  Leefe,  2  Campbell,  138. 

Piatt  contra.  The  words  "in  substance  as  follows,"  form  a 
material  part  of  the  description  of  the  libel,  and  cannot,  therefore, 
be  rejected.  In  actions  for  oral  or  written  slander,  it  is  not  suf- 
ficient to  set  out  the  substance,  but  the  very  words  must  be  stated 
upon  the  record,  in  order  that  the  court  may  judge  whether  they 
be  actionable  or  not ;  if  it  were  sufficient  to  set  out  the  substance, 
the  verdict  of  the  jury  would  be  conclusive  upon  that  point,  and 
the  party  would  be  deprived  of  his  writ  of  error.  In  Zenobio  v. 
Axtell,  6  Term  R.  162,  it  was  held  to  be  insufficient,  in  an  action 
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for  a  libel  written  in  a  foreign  language,  to  set  out  the  translation, 
which,  if  correct,  however,  would  have  contained  the  substance  of 
the  libel.  Cook  v.  Cox,  3  Maule  &  Selwyn,  110,  is  precisely  in  point. 
The  declaration  there  stated  that  the  defendant  accused  the  plain- 
tiff of  being  in  insolvent  circumstances,  without  setting  out  the 
words ;  and  the  court,  upon  argument,  held  it  to  be  bad,  after 
verdict,  upon  principle  and  authority.  This  declaration  cannot  be 
supported. 

Abbott  C.  J.  I  am  of  opinion,  that  in  this  case  the  objection 
must  prevail,  and  that  the  judgment  must  be  arrested.  In  actions 
for  libel,  the  law  requires  the  very  words  of  the  libel  to  set  out  in 
the  declaration,  in  order  that  the  court  may  judge  whether  they 
constitute  a  ground  of  action ;  and  unless  a  plaintiff  professes  so 
to  set  them  out,  he  does  not  comply  with  the  rules  of  pleading. 
The  ordinary  mode  of  doing  this,  is  to  state,  that  defendant  pub- 
lished, of  and  concerning  the  plaintiff,  the  libellous  matters,  to  the 
tenor  and  effect  following.  In  that  case  the  word  "  tenor"  governs 
tlie  word  "  effect,"  and  binds  the  party  to  set  out  the  very  words  of 
the  libel.  There  is  another  mode  of  doing  it,  by  stating  that  defend- 
ant published  the  libellous  matters  following ;  that  is  to  say.  And 
in  this  case,  also,  it  is  understood,  that  the  very  libel  is  set  out. 
Here  however  more  words  have  been  introduced  into  the  declara- 
tion, and  the  question  is,  whether  the  additional  words  have  not 
varied  the  sense.  The  allegation  here  which  has  departed  from  the 
common  form  of  the  precedents  is,  that  the  defendant  published 
certain  libellous  matter,  in  substance  as  follows.  Now  the  ques- 
tion is,  whether  the  words  "  in  substance"  do  not  give  a  different 
meaning  to  the  passage  which  follows.  It  seems  to  me  that  they 
do ;  for  we  are  to  understand  these  words  in  their  ordinary  sense. 
Suppose  a  person  were  to  say,  I  have  read  a  book  concerning  cer- 
tain interesting  historical  questions,  in  which  is  contained  a  pas- 
sage, in  substance  as  follows ;  no  man  would  understand  him  to 
be  about  to  repeat  the  very  words  of  the  passage,  but  only  that  he 
was  about  to  give  an  abstract  of  it.  So  it  is  that  I  understand 
this  declaration.  It  is  true,  that  in  pleading,  many  words  have 
obtained  an  appropriate  and  technical  sense,  different  from  their 
popular  meaning ;  and  if  that  had  been  the  case  with  the  words 
"in  substance,"  it  might  have  varied  the  present  question:  but  it 
is  not  so,  and  those  words  must,  therefore,  be  understood  in  their 
ordinary  sense.     I  think,  therefore,  that  the  plaintiff  in  his  declara- 
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tion,  not  having  professed  to  set  forth  the  very  words  of  the  libel, 
but  only  their  substance  and  effect,  and,  as  it  were,  a  sort  of  ab- 
stract of  them,  judgment  must  be  arrested.  It  is  of  great  impor- 
tance to  follow  the  ancient  form  of  precedents ;  for  if  we  depart 
from  them  in  one  instance,  one  deviation  will  naturally  lead  to 
another,  and,  by  degrees,  we  shall  lose  that  certainty  which  it  is 
the  great  object  of  our  system  of  law  to  preserve. 

Bayley  J.  I  am  of  the  same  opinion.  A  defendant  in  a  case 
like  this,  has  a  right  to  expect  that  the  plaintiff  in  his  declaration, 
will  set  out  the  very  words  used,  or  so  much  of  them  as  he  means 
to  rely  upon ;  and  the  usual  mode  of  doing  this  has  been  already 
stated  by  my  Lord  Chief  Justice.  The  word  "  tenor"  has  in  law, 
a  peculiar  and  technical  sense,  and  the  distinction  between  it  and 
"  substance"  is  directly  pointed  out  by  Buller  J.  in  Eex  v.  May, 
Douglas,  193,  where  he  says,  that  "  The  word  tenor  has  so  strict 
and  technical  a  meaning,  as  to  make  it  necessary  to  recite  verba- 
tim ;  but  that  by  the  expression, '  manner  and  form  following,'  used 
in  that  case,  nothing  more  than  a  substantial  recital  was  requisite." 
Here  it  is  stated  that  defendant  published  certain  false  and  libel- 
lous matters,  in  substance,  as  follows ;  the  latter  words,  therefore, 
qualify  those  which  precede  and  would  let  the  party  in  at  nisi 
prius  to  looser  proof  than  would  have  been  required  in  case  the 
declaration  had  stated  the  libel  verbatim.  Then  if  the  law  re- 
quires the  libel  itself  to  be  stated,  how  can  a  declaration  be  suf- 
ficient which  states  the  libel  in  substance  only  ?  For  two  statements 
which  may  differ  in  words  may  agree  in  substance.  Besides  if  it 
be  suf&cient  to  set  out  a  libel  in  substance,  who  is  to  decide  wheth- 
er it  is  proved,  the  judge  or  the  jury  ?  And  if  they  differ  the 
defendant  might  be  deprived  of  the  judgment  of  the  court  out 
of  which  the  record  comes.  I  think  therefore  that  if  we  were 
to  hold  this  declaration  sufficient,  we  should  relax  the  strictness  of 
proof  at  present  required  and  depart  from  the  unvaried  course  of 
all  the  precedents.     The  judgment  therefore  must  be  arrested. 

HoLEOYD  J.  I  am  of  the  same  opinion.  The  old  form  of  declar- 
ing was,  to  state  the  libel  "  according  to  the  tenor  and  effect  follow- 
ing," or, "  according  to  the  tenor  following."  And  the  law  attaches 
a  technical  meaning  to  the  word  "  tenor,"  as  signifying  either  an 
exact  copy  or  a  statement  of  the  libel  verbatim.  If  the  usual  mode 
be  not  followed,  but  new  words  substituted  for  these  expressions, 
the  court  must  understand  those  new  words  according  to  their 
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popular  and  ordiaary  sense.  And  considering  this  case  in  that 
way,  tlie  words  "in  substance,"  mean  not  a  literal  copy  of  the  libel, 
but  only  the  general  import  and  effect  of  it.  Now  where  a  charge, 
either  civil  or  criminal,  is  brought  against  a  defendant,  arising  out 
of  the  publication  of  a  written  instrument,  as  is  the  case  in  forgery 
or  libel,  the  invariable  rule  is,  that  the  instrument  itself  must  be 
set  out  in  the  declaration  or  indictment ;  and  the  reason  of  that  is, 
that  the  defendant  may  have  an  opportunity,  if  he  pleases,  of 
admitting  all  the  facts  charged,  and  of  having  the  judgment  of  the 
court,  whether  the  facts  stated  amount  to  a  cause  of  action,  or  a 
crime.  For  it  is  clear  that  when  it  can  be  shown  distinctly  what 
the  instrument  is  upon  which  the  whole  charge  depends,  that  in- 
strument must  be  shown  to  the  court,  in  order  that  they  may  form 
their  judgment.  A  defendant  is  not  bound  to  put  the  question  as 
a  combined  matter  of  law  and  fact  to  the  jury,  but  has  a  right  to 
put  it  as  a  mere  question  of  law  to  the  court.  This  mode  of  de- 
claring would  not  only  deprive  him  of  that  advantage,  but  also  of 
his  writ  of  error ;  and  it  would  make  the  verdict  of  a  jury  bind- 
ing in  cases  where  it  ought  not  to  be  so.  For  if  the  jury  find  the 
verdict  that  the  libel  proved  was  in  substance  the  same  as  the 
charge  in  the  declaration,  contrary  to  the  opinion  of  the  Judge, 
that  would  be  binding  upon  the  parties,  and  the  defendant  could 
bring  no  writ  of  error,  even  although  the  whole  might  be  a  ques- 
tion of  law.  I  think,  therefore,  that  this  declaration  is  bad,  and 
that  the  judgment  must  be  arrested. 

Best  J.  was  absent  at  the  Old  Bailey.  Hule  absolute. 

It  is  a  general  rule  of  pleading,  at  common  law,  in  civil  as  well  as  in  criminal 
cases,  that  written  instruments,  wherever  they  form  a  part  of  the  gist  of  the 
offence  charged,  must  be  set  out  in  the  declaration  or  indictment  verbatim ;  and 
where  part  only  thereof  is  included  in  the  offence,  that  part  alone  is  necessary  to  be 
set  out.  2  Gabbett  Crim.  Law,  231.  Thus  in  the  case  of  forgery,  the  instrument 
forged  must  be  set  out  in  the  indictment  in  words  and  figures.  Rex  v.  Lyon, 
2  Leach  C.  C.  (4th  ed.)  597.  Rex  v.  Mason,  2  East  P.  C.  973  ;  1  East  180  note. 
The  State  v.  Gustin,  2  Southard,  744.  The  State  v.  Twitty,  2  Hawks,  248. 
Stephens  v.  The  State,  Wright,  70.  An  indictment  for  a  libel  must  set  out  the ' 
very  words  of  which  the  alleged  libel  is  composed,  or  of  that  part  of  it  which  is 
the  subject  of  the  indictment.  Commonwealth  v.  Wright,  1  Gushing,  46.  Com- 
monwealth V.  Sweney,  10  Sergeant  &  Rawle,  173.  Zenobia  v.  Axtell,  6  Term 
R.  162.  The  word  "  tenor  "  imports  an  exact  copy,  and  that  it  is  set  out  in 
words  and  figures.  Marks  of  quotation,  to  distinguish  the  libellous  matter,  are 
not  sufficient  to  indicate  that  the  words  thus  designated  are  tlie  very  words  of 
the  alleged  libel.  Commonwealth  v.  Wright,  1  Gushing,  46.  But  the  omission 
in  an  indictment  for  a  libel  of  the  date  and  signature  at  the  end  of  the  libel,  not 
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affecting  the  meaning,  is  not  a  variance.  Commonwealth  v.  Harman,  2  Gray, 
289.  In  an  indictment  for  a  contempt  in  not  executing  a  warrant,  the  nature 
and  tenor  of  the  warrant  must  be  shown  verbatim ;  Rex  v.  Burrough,  1  Ven- 
tris,  305 ;  Comyns's  Digest,  Indictment,  G.  3 ;  and  in  an  indictment  for  sending 
a  threatening  letter,  the  letter  must  be  set  out.  Eex  v.  Lloyd,  2  East  P.  C. 
1122. 

It  has  been  recently  held  in  England,  upon  a  case  reserved,  where  the  defend- 
ant was  indicted  for  fraudulently  offering  a  "  flash  note  "  in  payment,  under  the 
pretence  that  it  was  a  Bank  of  England  note,  that  an  instrument  need  not  be  set 
out  in  an  indictment,  except  where  the  court  could  derive  assistance  from  seeing 
a  copy  of  it  on  the  record ;  as  where  the  case  turns  on  the  nature  and  character 
of  the  instrument,  as  distinguished  from  its  quality  of  good  or  bad.  Regina  v. 
Coulson,  Temple  &  Mew  C.  C.  332,  836 ;  4  Cox  C.  C.  227 ;  1  Denison  C.  C. 
692  (1850).  In  this  case.  Chief  Justice  Wilde  said:  "It  is  unnecessary  to  set 
out  the  instrument  in  those  cases  where  it  cannot  be  of  any  use  to  the  court,  in 
order  that  they  may  arrive  at  the  conclusion,  whether  it  is  or  is  not  a  valid  docu- 
ment. Had  it  been  stated  in  the  indictment  as  a  certain  paper  purporting  to  be 
a  good  and  valid  promissory  note,  and  that  it  was  not  a  good  and  valid  promissory 
note,  it  might  have  been  necessary  to  set  it  out,  in  order  that  the  court  might 
have  seen  whether  it  was  or  was  not.  In  this  case,  the  court  could  not  have  de- 
rived any  assistance  whatever  from  setting  the  paper  out ;  for  all  that  appears 
upon  the  indictment,  it  might  have  been  nothing  but  hieroglyphics.  The  indict- 
ment states  that  it  was  a  certain  paper  produced  by  the  prisoners  which  they 
falsely  pretended  was  a  good  and  valid  promissory  note,  whereas  it  was  not. 
Where  the  note  is  required  to  be  set  out,  something  has  turned  upon  the  nature 
of  the  note,  rendering  it  necessary  that  the  court  should  see  it." 

The  indictment  must  not  only  set  out  the  tenor  of  the  instrument,  but  it 
must  profess  so  to  do.  The  word  "tenor"  imports  an  exact  copy;  that  it 
is  set  forth  in  words  and  figures,  —  whereas  the  word  "purport"  means  only 
the  substance  or  general  import  of  the  instrument.  Commonwealth  v.  Wright, 
1  Gushing,  46.  The  State  v.  Bonney,  34  Maine,  383.  Rex  v.  Gilchrist,  2 
Leach  C.  C.  (4th  ed.)  660.  When  the  instrument  is  set  forth  according  to 
its  tenor,  no  technical  form  of  words  is  necessary  for  expressing  that  it  is 
60  set  forth.  Therefore  it  was  decided,  that  the  words,  "a  certain  receipt  for 
money,  as  follows,  that  is  to  say,"  were  as  certain  as  if  it  had  been  said  "  ac- 
cording to  the  tenor  following,  or]  in  the  words  and  figures  following,  that  is  to 
say."  Rex  v.  Powell,  1  Leach  C.  C.  (4th  ed.)  77 ;  2  East  P.  C.  976 ;  2  Wm. 
Blackstone,  787.  And  if  any  other  words  are  used  which  imply  that  a  correct 
recital  is  intended,  the  instrument  must  be  set  out  correctly,  even  though  in  the 
particular  case  the  pleader  need  not  have  set  out  more  than  the  substance  of 
the  instrument.  And  so  strict  was  this  rule  conceived  to  be,  that  in  one  case  it 
was  made  a  question,  whether  substituting  the  word  "  undertood"  for  "  under- 
stood," was  not  a  fatal  variance.  Rex  v.  Beach,  Cowper,  229 ;  2  Leach  C.  C. 
(4th ed.)  133.  And  in  another  case,  the  changing  the  words  "value  received" 
into  "  value  reiceved,"  in  setting  forth  the  instrument,  was  insisted  on  as  a  fatal 
objection  to  the  indictment.  Rex  v.  Hart,  1  Leach  C.  C.  (4th  ed.)  145 ;  2  East 
P.  C.  977.  These  objections  were,  however,  overruled,  upon  the  principle  estab- 
lished in  Regina  v.  Drake,  namely,  that  unless  the  omission  or  addition  of  a 
letter  does  so  change  the  word  as  to  make  it  another  word,  the  variance  is  not 
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material.  2  Salkeld,  660.  Regina  v.  Wilson,  1  Denison  C.  C.  284 ;  2  Carrington 
&  Kirwan,  527.  Purcell  Crim.  PI.  84.  United  States  v.  Hinman,  Baldwin,  292. 
The  State  v.  Bean,  19  Vermont,  530.  The  State  v.  Weaver,  13  Iredell,  491. 
Commonwealth  v.  Gillespie,  7  Sergeant  &  Rawle,  469,  479.  And  in  another 
case,  it  was  at  first  doubted  whether  the  indictment  was  sufficiently  proved, 
because  it  included  the  attestation  of  the  witness,  and  the  words  "  Mary  Wallace, 
her  mark,"  in  the  tenor  of  the  note  charged  to  have  been  forged ;  the  fact  being, 
that  when  the  prisoner  subscribed  the  note,  those  parts  of  it  were  not  then  written. 
But  Perrott  B.  and  Aston  J.  whom  the  recorder  consulted,  being  of  opinion  that 
the  indictment  was  well  proved,  he  directed  the  jury  accordingly.  For  which 
decision  this  reason  may  be  assigned,  that  the  addition  of  the  attestation  of  the 
witness,  and  of  the  words  "his  or  her  mark,"  were,  on  this  occasion,  as  they 
usually  are,  concomitant  with  that  mode  of  executing  the  instrument,  and  a  part 
of  the  same  transaction.  Rex  v.  Dunn,  2  East  P.  C.  976.  1  Gabbett  Crim.  Law, 
371.  On  the  other  hand,  if  the  matter  of  a  written  instrument  be  introduced  by 
words  which  imply  that  the  substance  only,  and  not  the  very  words,  of  the  instru- 
ment, is  set  out ;  as,  for  instance,  by  the  words  "  in  substance,  as  follows,"  Wright 
V.  Clements,  3  Bamewall.  &  Alderson,  503  ;  or,  "  to  the  effect  following,"  Rex  v. 
Bear,  3  Salkeld,  17  ;  or,  "in  manner  and  form  following,"  Rexu.  May,  1  Douglas, 
193  ;  1  Leach  C.  C.  (4th  ed.)  227,  or  the  like,  if  the  instrument  produced  in  evi- 
dence be  in  substance  the  same  with  that  set  out,  it  will  be  sufficient.  1  Starkie 
Crim.  PI.  (ed.  1828)  266,  256.     Archbold  Crim.  PI.  (14th  ed.)  183. 

In  indictments  for  forgery,  &c.  the  instrument  is  sometimes  described  as  the 
instrument,  and  sometimes  as  purporting  to  be  the  instrument,  the  counterfeiting 
of  which  is  prohibited  by  the  statute  on  which  the  indictment  is  framed  ;  and  the 
latter  mode  of  describing  it  has  been  held  to  be  equally  good  as  the  former. 
And  it  has  been  said,  that  in  strictness  of  language,  there  may  be  more  propriety 
in  so  laying  it,  considering  that  the  purpose  of  the  indictment  is  to  disaffirm  the 
reality  of  the  instrument.  2  East  P.  C.  980.  1  Gabbett  Crim.  Law,  371.  Where  the 
prisoner  was  indicted  for  forging  and  knowingly  uttering  a  bill  of  exchange, 
described  in  the  indictment  to  be  a  "  certain  bill  of  exchange,  requiring  certain 
persons,  by  the  name  and  description  of  Messieurs  Down,  &c.  twenty  days  after 
date,  to  pay  to  the  order  of  R.  Thompson,  the  sum  of  £315,  value  received," 
and  signed  by  Henry  Hutchinson  for  T.  G.,  and  H.  Hutchinson,  &c. ;  and  the 
indictment  then  proceeded  to  set  out  the  bill ;  on  proof  that  the  signature, 
"  Henry  Hutchinson,"  was  a  forgery,  it  was  objected  that  the  indictment  aver- 
ring it  to  have  been  signed  by  Mm,  and  not  merely  that  it  purported  to  have 
been  signed  by  him,  which  was  a  substantial  allegation,  was  disproved ;  and  the 
case  being  referred  to  the  Judges,  they  held  the  objection  to  be  a  good  one. 
Rex  V.  Carter,  2  East  P.  C.  985.  Where  the  defendants  were  indicted  and  con- 
victed of  publishing,  as  a  true  will,  a  certain  false,  forged,  and  counterfeited 
paper  writing,  purporting  to  be  the  last  will  of  Sir  A.  C.  &c.  the  tenor  of  which 
was  set  out,  it  was  objected  that  it  should  have  been  laid  that  they  forged  a 
certain  will,  and  not  a  paper  writing,  purporting  &c. ;  the  words  of  the  statute 
being,  "  shall  forge  a  will;  "  but,  after  a  variety  of  precedents  were  produced, 
the  Judges  held  it  to  be  good  either  way.  Rex  v.  Birch,  1  Leach  C.  C.  (4th 
ed.)  791 ;  2  East  P.  C.  980 ;  2  Wm.  Blackstone,  790. 
It  is  to  be  well  observed  that  by  the  words,  "purporting  to  be,"  is  to  be  under- 
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stood  the  apparent,  and  not  the  legal,  import  of  the  instrument ;  whereas  the 
"  tenor  "  of  an  instrument  means  the  exact  copy  of  it.  And  accordingly,  where  the 
instrument  was  laid  in  some  counts  of  the  indictment  to  be  a  paper  writing  purport- 
ing to  be  a  bank-note,  it  was  held,  that  as  it  did  not  purport  on  the  face  of  it,  to 
be  a  bank-note,  not  having  been  signed,  the  conviction  could  not  be  supported ; 
though  it  was  in  evidence  in  this  case,  that  the  bank  frequently  paid  bank-notes 
which  are  filled  by  their  officers,  and  entered  by  them,  though  they  happen  not  to 
be  signed ;  but  the  case  was  decided  upon  the  principle,  that  though  there  need  not 
be  an  exact  resemblance  to  the  thing  supposed  to  be  forged,  yet  the  forged  instru- 
ment must  at  least  have  the  principal  constituent  parts  of  that  which  it  is  intended 
to  represent ;  which  was  wanting  in  this  case.  Rex  v.  Jones,  1  Douglas,  300 ; 
1  Leach  C.  C.  (4th  ed.)  204.  And  where  the  bill  was  directed  to  John  Ring, 
and  the  acceptance  was  by  John  King,  the  indictment  having  stated  that  the 
bill  purported  to  be  directed  to  John  King  by  the  name  of  John  Ring,  and 
that  the  prisoner  forged  the  acceptance  in  the  name  of  John  King,  the  judg- 
ment was  arrested,  because  the  bill  did  not,  in  fact,  purport  to  be  drawn  on 
or  directed  to  John  King,  as  laid  in  the  indictment ;  for  the  name  and  descrip- 
tion of  one  person  or  thing  could  not  purport  to  be  another:     Rex  v.  Reading, 

1  Leach  C.  C.  (4th  ed.)  590;  2  East  P.  C.  962,  and  981.  And  so  where  a 
check  or  order  for  payment  of  money  was  in  fact  directed  to  Messrs.  Ransom, 
Moreland,  and  Hammersley,  but  in  the  indictment  it  was  described  as  a  paper  writ- 
ing, &c.  purporting  to  be  directed  to  George  Lord  Kinnaird,  W.  Moreland,  and 
T.  Hammersley  of  &c.  bankers  and  partners  by  the  name  and  description  of 
Messrs.  Ransom,  Moreland,  and  Hammerley,  upon  a  conference  of  the  Judges, 
the  judgment  was  arrested,  upon  the  principle  above  laid  down,  that  the  purport 
of  an  instrument  meant  the  substance  of  it,  as  it  appeared  on  the  face  of  the 
instrument  to  every  eye  which  read  it ;  and  that  this  check  or  order  could  not 
purport  to  be  directed  to  Lord  Kinnaird,  as  his  name  did  not  appear  on  the  face 
of  it ;  the  blunder  having  arisen  from  the  circumstance  that  Lord  Kinnaird  and 
Messrs.  Moreland  and  Hammersley  had  carried  on  the  business  of  bankers  undef 
the  firm  of  Messrs.  Ransom,  Moreland,  and  Hammersley.     Rex  v.  Gilchrist, 

2  Leach  C.  C.  (4th  ed.)  657 ;  2  East  P.  C.  982.  And  see  Rex  v.  Edsall,  2  East 
P.  C.  984 ;  Rex  v.  Reeves,  2  Leach  C.  C.  (4th  ed.)  808 ;  Rex.  v.  Birch,  1  Leach 
C.  C.  (4th  ed.)  79 ;  2  East  P.  C.  980 ;  2  Wm.  Blackstone,  790. 

But  it  is  not  always  sufficient  to  set  out  the  instrument  according  to  its  tenor. 
As  where  the  indictment  was  framed  upon  43  Geo.  III.  ch.  139,  for  the  forgery 
of  a  Prussian  treasury  note,  and  the  instrument  was  set  out  on  the  record,  and 
stated  in  the  several  counts  to  be  "  a  promissory  note  for  the  payment  of  money," 
"  an  undertaking  for  the  payment  of  money,"  and  "  an  order  for  the  payment  of 
money,"  and  the  prisoner  being  convicted,  his  counsel  moved  in  arrest  of  judg- 
ment, on  the  ground  that  the  false  instrument  was  here  set  out  only  in  a  foreign 
language,  and  not  translated  or  explained  by  other  averments  on  the  record ; 
and  that  the  object  of  setting  out  the  instrument  in  cases  of  libel  and  forgery 
was,  that  the  court  may  judge  whether  it  be  what  it  is  alleged  to  be,  and  whether 
it  falls  within  the  statute  on  which  the  prosecution  is  founded ;  and  eight  of  the 
ten  Judges,  who  met  to  consider  the  case,  were  of  opinion  that  the  objection  was 
good;  and  judgment  was  accordingly  arrested.  Rex  v.  Goldstein,  Russell  &, 
Ryan  C.  C.  473.     And  where  the  instrument  alleged  to  be  forged  was  described 
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in  the  indictment  as  "  a  certain  paper  instrument  partly  printed  and  partly  writ- 
ten," though  the  instrument  was  set  forth  'in  the  very  words  and  figures  of  it, 
yet  the  Judges,  upon  a  case  reserved,  held  the  indictment  to  be  bad,  as  it  did 
not  state  what  the  instrument  was,  in  respect  of  which  the  forgery  was  alleged 
to  have  been  committed,  nor  how  the  party  signing  it  had  authority  to  sign  it. 
Kex  V.  Wilcox,  Russell  &  Ryan  C.  C.  60.  And  where  the  tenor  of  the  receipt, 
as  set  out  in. the  indictment,  was,  "1825,  rec*  H.  H.,"  and  no  averment  or 
innuendo  to  explain  what  was  meant  by  these  initials,  the  indictment  was  held 
to  be  insufficient.  Rex  v.  Barton,  1  Moody  C.  C.  141.  See  Regina  v.  Inder, 
1  Denison  C.  C.  325 ;  2  Carrington  &  Kirwan,  635. 

Though  it  is  in  general  sufficient  to  charge  that  the  defendant  forged  such  an 
instrument,  naming  it,  or  describing  it  as  purporting  to  be  such  an  instrument 
as  is  within  the  words  and  meaning  of  the  statute,  &c.  or  setting  forth  the  tenor 
of  it,  yet  if  the  instrument  does  not  purport  on  the  face  of  it,  and  without  ref- 
erence to  some  other  subject-matter,  to  be  the  thing  prohibited  to  be  forged, 
then  such  other  subject-matter  must  be  referred  to  in  the  indictment,  and  con- 
nected with  the  forgery  by  proper  averments.  1  Gabbett  Crim.  Law,  374.  2 
East  P.  C.  977.  Thus  where  the  indictment  charged  the  prisoner  with  forging 
a  receipt  to  an  assignment  of  a  certain  sum  in  a  navy  bill,  and  the  tenor  of  the 
receipt  merely  consisted  of  the  signature  of  the  party,  it  was  held  to  be  defec- 
tive on  the  ground  that  the  mere  signing  of  such  name,  unless  connected  with 
the  practice  of  the  navy  office,  did  not  purport  on  the  face  of  it  to  be  a  receipt, 
and  that  it  ought  to  have  been  averred,  that  such  navy  bill,  &c.  together  with  such 
signature,  did  purport  to  be,  and  was,  a  receipt,  &c.  and  that  the  prisoner  felo- 
niously forged  the  same ;  and  that  it  was  not  sufficient,  as  here,  to  allege  generally, 
that  the  prisoner  forged  a  receipt,  which  was  a  conclusion  of  law ;  but  facts  must 
be  stated  to  show  the  court  that  such  conclusion  was  true.  Rex  v.  Hunter,  2 
Leach  C.  C.  (4th  ed.)  624;  2  East  P.  C.  928,  977.  But  the  words,  "  Settled, 
Sam.  Hughes,"  written  at  the  foot  of  a  bill  of  parcels,  were  held  of  themselves 
to  import  a  receipt  or  acquittance,  and  that  no  averment  was  necessary ;  that  the 
word  "  settled,"  meant  a  receipt  or  acquittance.  Rex  u,  Martin,  1  Moody  C.  C 
483 ;  7  Carrington  &  Payne,  649,  overruling  Rex  v.  Thompson,  2  Leach  C.  C. 
(4th  ed.)  910.  And  see  Rex  «.  Houseman,  8  Carrington  &  Payne,  180 ;  Regina 
1).  Vaughan,  8  Carrington  &  Payne,  180 ;  Regina  v.  Boardman,  2  Moody  & 
Robinson,  147;  Regina  ».  Rogers,  9  Carrington  &  Payne,  41.  And  where,  on 
an  indictment  for  forging  a  receipt,  it  appeared  that  the  receipt  was  written  at 
the  foot  of  an  account,  and  the  indictment  stated  the  receipt  thus :  "  18th  March 
1773.  Received  the  contents  above  by  me,  Stephen  Withers,"  without  setting  out 
the  account  at  the  foot  of  which  it  was  written,  it  was  held  sufficient.  Rex  «. 
Testick,  2  East  P.  C.  926. 

A  railroad  ticket  does  not  state  in  terms  any  contract  in  detail,  but 
only  abbreviations  and  words  from  which  a  contract  may  be  inferred  and 
legally  stated.  In  an  indictment  for  forging  a  railroad  ticket,  it  is  not  enough 
to  set  forth  the  instrument  merely  in  the  abbreviated  form  in  which  it  is 
printed,  but  it  must  be  accompanied  by  other  averments  stating  the  legal  con- 
tract, and  showing  some  valuable  legal  interest  arising  from  the  possession  and 
ownership  of  such  instrument  or  ticket.  In  an  indictment  for  forging  a  railroad 
ticket,  expressed  on  its  face  to  be  "  good  this  day  only,"  a  description  of  the 
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ticket  as  signifying  to  the  holder  that  it  must  be  used  continuously,  and  with- 
out stopping  at  intermediate  stations,  after  once  entering  the  cars,  is  a  fatal 
variance.  The  averment  as  to  the  contract  should  have  been  that  the  ticket  was 
good  for  one  day  only,  or  required  the  entire  trip  to  be  made  in  one  day. 
Commonwealth  v.  Ray,  3  Gray,  441. 

When  the  indictment  is  founded  upon  a  statute,  it  must,  in  general,  accord- 
ing to  the  rule  of  pleading  which  is  applicable  to  all  offences,  set  forth  the 
charge  in  the  very  words  of  the  statute  describing  the  offence ;  equivalent 
words  not  being  sufficient.  1  Gabbett  Crim.  Law,  376.  But  in  a  recent 
English  case  it  has  been  held,  that  if  the  instrument  be  set  out  in  hsec  verba, 
a  misdescription  of  it  in  the  indictment  will  be  immaterial,  at  least  if  any  of 
the  terms  used  to  describe  it  be  applicable.  In  this  case  Parke  B.  said: 
"  The  question  may  be  very  different  if  the  indictment  sets  out  the  instrument 
from  what  it  would  be  if  it  merely  described  it  in  the  terms  of  the  statute. 
In  the  former  case,  the  matter  which  it  is  contended  is  descriptive,  may  be 
mere  surplusage,  for  when  the  instrument  is  set  out  on  the  record,  the  court 
are  enabled  to  determine  its  character,  and  so  a  description  is  needless.  Re- 
gina  V.  Williams,  2  Denison  C.  C.  61 ;  Temple  &  Mew  C.  C.  382.  4  Cox 
C.  C.  256  (1850).  In  this  case  the  indictment  charged  the  defendant  with 
having  forged  "  a  certain  warrant,  order,  and  request,  in  the  words  and  figures 
following,"  &c.  It  was  objected  that  the  paper  being  only  a  request,  did  not 
support  the  indictment,  which  described  it  as  a  warrant,  order,  and  request. 
But  it  was  held  that  there  was  no  variance,  as  the  document  being  set  out  in 
full  in  the  indictment,  the  description  of  it's  legal  character  became  immate- 
rial. Parke  B.  suggested  that  the  correct  course  would  have  been,  to  have 
alleged  the  uttering  of  one  warrant,  one  order,  and  one  request.  "  The  prin- 
ciple of  this  decision  seems  to  be,"  says  Denison,  "  that  where  an  instrument 
is  described  in  an  indictment  by  several  designations,  and  then  set  out  accord- 
ing to  its  tenor,  either  with  or  without  a  videlicet,  the  court  will  treat  as  surplus- 
age such  of  the  designations  as  seem  to  be  misdescriptions,  and  treat  as  material 
only  such  designations  as  the  tenor  of  the  indictment  shows  to  be  really  appli- 
cable. And  where  the  indictment  is  so  drawn  as  to  enable  the  court  to  treat  as 
material  only  the  tenor  of  the  indictment  itself,  all  the  descriptive  averments 
may  be  treated  as  surplusage.  The  principal  case  seems  reconcilable  with 
Regina  v.  Newton,  2  Moody  C.  C.  69,  but  to  overrule  a  decision  of  Wight- 
man  J.  in  Regina  v.  Williams,  2  Carrington  &Kirwan,  61."  In  Regina  ».  Char- 
retie,  3  CoxC.  C.  603,  Davison,  amicus  curiae,  mentioned  that  Cresswell  J.,  in 
a  subsequent  case,  had  declined  to  act  upon  the  authority  of  Regina  ».  Williams, 
2  Carrington  &  Kirwan,  61. 

Commonwealth  v.  Castles,  9  Gray,  123,  was  decided  on  a  principle  similar  to 
that  of  the -preceding  case,  Regina  v.  Williams,  2  Denison  C.  C.  61;  Temple 
&  Mew  C.  C.  266,  and  4  Cox  C.  C.  266.  This  was  an  indictment  for  uttering 
as  true  a  forged  indorsement  of  a  "  promissory  note."  The  note  and  indorse- 
ment were  set  out  according  to  their  tenor.  It  was  decided  that  it  is  not  neces- 
sary that  the  indictment  should  in  terms  aver  that  the  forgery  charged  was  of 
the  "indorsement  of  a  promissory /or  fhe  payment  of  money.''''  "These," 
said  Bigelow  J.,  "  it  is  true,  are  the  words  of  the  statute.  But  it  is  not  essen- 
tial that  they  should  be  used  in  the  indictment.     It  is  sufficient  if  it  appears  on 
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the  face  of  the  indictment  by  proper  averments,  that  the  instrument  forged  is  of 
the  particular  kind  prohibited  by  statute.  Or  if  it  can  be  collected  from  the 
forged  writing,  itself,  as  set  out  in  the  indictment,  that  it  assumes  to  be  an  in- 
strument the  false  making  of  which  is  forgery.  In  the  present  case,  the  note  on 
which  the  indorsement  is  alleged  to  have  been  forged  is  set  out  according  to  its 
tenor ;  by  which  it  clearly  appears  that  it  was  in  fact  a  promissory  note  for  the 
payment  of  money.  The  indictment  conforms  to  the  well  established  precedents. 
But  if  this  were  not  so,  it  would  not  follow  that  the  indictment  was  bad.  If  it 
did  not  sufficiently  aver  a  forgery  of  an  instrument  within  the  statute,  it  might 
nevertheless  be  good,  as  charging  the  offence  of  forgery  at  common  law." 

In  an  indictment  for  libel,  besides  setting  out  the  libellous  passage  of  the  pub- 
lication, the  indictment  must  also  contain  such  averments  and  innuendoes  as  may 
be  necessary  to  render  it  intelligible,  and  its  application  to  the  party  libelled, 
evident.  When  the  statement  of  an  extrinsic  fact  is  necessary  in  order  to  ren- 
der the  libel  intelligible,  or  to  show  its  libellous  quality,  such  extrinsic  fact  must 
be  averred  in  the  introductory  part  of  the  indictment ;  but  where  it  is  necessary 
merely  to  explain  a  word  by  reference  to  something  which  has  preceded  it,  this 
is  done  by  an  innuendo.  And  an  innuendo  can  explain  only  in  cases  where  some- 
thing already  appears  upon  the  record  to  ground  the  explanation;  it  cannot 
of  itself,  change,  add  to  or  enlarge  the  sense  of  expressions  beyond  their  usual 
acceptation  and  meaning.  Commonwealth  v.  Snelling,  16  Pickering,  321,  385. 
The  State  v.  Henderson,  1  Richardson,  179.  Archbold  Crim.Pl.  (14th  ed.  644.) 

In  indictments  for  passing,  &c.  counterfeit  bank-bills,  the  number  and  check- 
letter,  and  the  words  and  figures  in  the  margin,  and  thej  ornamental  parts,  and 
the  devices,  mottoes,  and  vignettes  need  not  be  set  out.  Commonwealth  v.  Tay- 
lor, 5  Gushing,  605.  Commonwealth  v.  Searle,  2  Binney,  832.  Commonwealth 
J).  Bailey,  1  Massachusetts,  62.  Commonwealth  v.  Stevens,  1  Massachusetts, 
824.  The  State  v.  Carr,  5  New  Hampshire,  367.  It  is  sufficient  to  set  out  what 
constitutes  the  contract  of  the  bill;  but  that  must  be  done  truly  and  precisely. 
In  Massachusetts  it  has  been  recently  held,  that  it  is  a  fatal  variance  in  an  indict- 
ment for  uttering  and  publishing  as  true,  a  forged  bank-bill,  to  omit  the  name  of 
the  State  in  the  upper  margin  of  the  bill,  if  it  is  not  repeated  in  the  body 
thereof.  Commonwealth  v.  Wilson,  2  Gray,  70.  This  was  an  indictment  on 
Revised  Statutes,  ch.  127,  §  2,  charging  the  defendant  with  uttering  and 
publishing  as  true,  with  intent  to  defraud,  and  knowing  the  same  to  be 
altered,  false,  Iforged  and  counterfeit,  a  certain  altered,  false,  forged  and 
counterfeit  promissory  note  for  the  payment  of  money,  "  of  the  tenor  fol- 
lowing, that  is  to  say,  President,  Directors  &  Co.  of  the  Atlantic  Bank 
will  pay  ten  dollars  to  bearer  on  demand.  Portland,  March  1,  1851.  W.  H. 
Stevenson,  Cash.  J.  B.  Osgood,  Pres't."  The  note  produced  in  evidence  at 
the  trial,  corresponded  to  the  description  in  the  indictment,  but  also  had  the 
words  "  State  of  Maine,"  in  the  upper  margin.  And  the  defendant  contended, 
that  this  was  a  variance  from  the  note  declared  on.  But  the  objection  was  over- 
ruled. In  delivering  the  opinion  Thomas  J.  said:  "There  is  a  material 
variance  between  the  instrument  produced  and  that  set  forth  in  the  indictment. 
The  words  '  State  of  Maine,'  are  part  of  the  date,  and  so  part  of  the  contract. 
They  fix  the  situs  of  the  bank,  the  place  where  the  contract  is  made  and  to  be 
performed,  and    the  law  by  which  it  is  ^to   be  interpreted.     The   case    is 
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clearly  distinguishable  from  those  of  Commonwealth  v.  Bailey,  1  Massachusetts, 
62,  and  Commonwealth  v.  Stevens,  1  Massachusetts,  324.  In  the  indictment  in 
each  of  those  cases,  the  entire  contract  was  fully  and  precisely  set  out.  The  words 
omitted,  the  number  of  the  bill,  and  the  words  and  figures  at  the  top  or  in  the 
margin  were  immaterial,  because  the  contract  was  complete  without  them.  The 
number  was  held  to  be  afiixed  for  the  convenience  of  the  bank  only.  The  figures 
and  words  in  the  margin  were  but  a  repetition  of  those  in  the  body  of  the  note. 
In  the  case  of  Commonwealth  v.  Taylor,  5  Cushing,  605,  also  the  words  and  figures 
omitted  formed  no  part  of  the  contract.  The  words  '  three  dollars '  and  '  Mass.' 
were  immaterial,  not  because  they  were  in  the  margin,  but  because  they  were 
also  in  the  body  of  the  note,  and  the  contract  was  complete  without  them. 
Commonwealth  v.  Taylor  is  decided  upon  the  point  settled  in  Commonwealth  v. 
Bailey,  and  Commonwealth  u.  Stevens,  that  if  all  that  was  evidence  of  the  con- 
tract was  precisely  set  out,  it  was  sufficient.  In  the  present  case,  the  defect  was  in 
omitting  that  which  made  part  of  the  evidence  of  the  contract."  See  98  Mass.  12, 16. 

In  an  indictment  for  forging  a  promissory  note,  the  indorsement  need  not  be 
set  out,  though  it  be  forged.  It  is  no  part  of  the  note.  Commonwealth  v. 
Ward,  2  Massachusetts,  397.  Commonwealths.  Perkins,  7  Grattan,  643.  Sim- 
mons V.  The  State,  7  Hammond,  116.  In  Commonwealth  v.  Adams,  7  Metcalf, 
50,  Wilde  J.  said:  "  This  case  cannot  be  distinguished  from  the  case  of  Com- 
monwealth V.  Ward,  2  Massachusetts,  397 ;  and  we  know  of  no  authority  or 
principle  of  law  inconsistent  with  the  decision  in  that  case.  The  case  of  The 
State  V.  Handy,  20  Maine,  81,  cited  by  the  defendant's  counsel,  was  not  an  in- 
dictment for  the  forgery  of  a  negotiable  note,  but  of  an  order,  directing  an 
indorsement  to  be  made  on  a  bond.  The  order  directed  $48  to  be  indorsed,  and 
on  the  back  of  the  order,  there  was  a  direction  to  add  one  dollar  more.  And  it 
was  decided  that  this  was  an  order  for  $49,  and  that  it  not  being  so  alleged  in  the 
indictment,  the  variance  between  the  allegation  and  the  proof  was  fatal.  That 
decision,  therefore,  has  no  bearing  on  the  present  case.  In  an  indictment  for 
forgery,  it  is  necessary,  undoubtedly,  to  set  out  truly  the  instrument  alleged  to 
be  forged.  And  so  it  was  done  in  the  present  indictment,  unless  the  indorse- 
ment of  the  payee  is  to  be  considered  as  a  part  of  the  note ;  and  we  are  clearly 
of  opinion  that  it  is  not.  The  indorsement  is  evidence  of  a  transfer  of  the  note 
to  the  defendant,  which  was  a  new  contract.  This  was  matter  of  evidence  in 
support  of  the  allegation  that  the  note  was  uttered  with  an  intentio/i  to  defraud 
the  persons  named  in  the  indictment ;  but  it  is  not  necessary  to  set  forth  the 
manner  in  which  a  party  was  intended  to  be  defrauded." 

Where  the  instrument  on  which  the  indictment  rests  is  in  the  defendant's  pos- 
session, or  cannot  be  produced,  and  there  is  no  laches  on  the  part  of  the  govern- 
ment, it  is  necessary  to  aver  in  the  indictment  such  facts  as  are  sufficient  to 
excuse  the  nondescription  of  the  instrument,  and  then  to  proceed,  either  by 
stating  its  substance,  or  by  describing  it  as  an  instrument  which  cannot  be  set 
forth  by  reason  of  its  loss,  destruction,  or  detention,  as  the  case  may  be.  Com- 
monwealth V.  Houghton,  8  Massachusetts,  107.  The  State  v.  Bonney,  34  Maine, 
223.  The  People  v.  Badgeley,  16  Wendell,  63.  Hooper  v.  The  State,  8 
Humphreys,  93.  The  State  v.  Parker,  1  D.  Chipman,  298.  The  State  v. 
Potts,  4  Halsted,  26.  The  United  States  v.  Britton,  2  Mason,  464.  The  People 
V.  Kingsley,  2  Cowen,  622. 
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An  indictment  for  printing  an  obscene  paper  must  set  it  out  in  the  very  words 
of  which  it  is  composed ;  and  the  indictment  must  undertake  or  profess  so  to  do, 
by  the  use  of  appropriate  language,  unless  the  publication  is  so  obscene  as  to 
render  it  improper  that  it  should  appear  on  the  record ;  and  then  the  statement 
of  the  contents  may  be  omitted  altogether,  and  a  description  thereof  substituted ; 
but  in  this  case,  a  reason  for  the  omission  must  appear  in  the  indictment,  by 
proper  averments.  If  one  of  the  original  printed  papers,  in  an  indictment  for 
printing  an  obscene  paper,  is  attached  to  the  indictment,  in  place  of  inserting  a 
copy,  it  is  not  a  suflScient  indication  that  the  paper  is  set  out  in  the  very  words. 
Commonwealth  v.  Tarbox,  1  Gushing,  66.  Commonwealth  v.  Holmes,  17  Mas- 
sachusetts, 336.  The  People  v.  Girardin,  1  Manning,  90.  In  Commonwealth  v. 
Tarbox,  Forbes  J.  said:  "In  indictments  for  offences  of  this  description,  it  is 
not  always  necessary  that  the  contents  of  the  publication  should  be  inserted ; 
but,  whenever  it  is  necessary  to  do  so,  or  whenever  the  indictment  undertakes  to 
state  the  contents,  whether  necessary  or  not,  the  same  rule  prevails  as  in  the 
case  of  libel,  that  is  to  say,  the  alleged  obscene  publication  must  be  set  out  in 
the  very  words  of  which  it  is  composed,  and  the  indictment  must  undertake  or 
profess  to  do  so,  by  the  use  of  appropriate  language.  The  excepted  cases  occur, 
whenever  a  publication  of  this  character  is  so  obscene  as  to  render  it  improper 
that  it  should  appear  on  the  record ;  and  then  the  statement  of  the  contents  may 
be  omitted  altogether,  and  a  description  thereof  substituted ;  but,  in  this  case,  a 
reason  for  the  omission  must  appear  in  the  indictment,  by  proper  averments. 
The  case  of  Commonwealth  v.  Holmes,  17  Massachusetts,  396,  furnishes  both  an 
authority  and  a  precedent  for  this  form  of  pleading.  In  the  present  case,  the 
indictment  sets  out  the  printed  paper  according  to  its  purport  and  effect,  and 
not  in  hoec  verba,  or  according  to  its  tenor,  or  by  words  importing  an  exact 
transcript.  The  mode  of  pleading  adopted  cannot  be  sustained,  and  the  indict- 
ment being  insufficient,  judgment  is  arrested." 

In  an  indictment  for  a  larceny  of  written  instruments,  made  the  subject  of 
larceny  by  statute,  it  is  sufficient  to  give  a  brief  legal  description  of  the  instru- 
ment. Thus  an  indictment  for  larceny,  alleging  that  the  defendant  stole  "one 
bank-note  of  the  value  of  ten  dollars,  of  the  property  of  one  C.  D;,"  is  sufficient 
without  a  more  particular  description  of  the  note.  Commonwealth  v.  Richards, 
1  Massachusetts,  337.  2  East  P.  C.  602,  777.  So  an  indictment  for  selling  lot- 
tery tickets  need  not  set  out  the  tickets  sold.  The  People  v.  Taylor,  3  Denio, 
99.  In  this  case  Bronson  C.  J.  said:  "In  the  cases  to  which  we  have  been 
referred  where  it  is  necessary  to  set  out  the  tenor  of  the  instrument,  as  in  indict- 
ments for  forgery  and  counterfeiting,  for  libels  and  threatening  letters,  the 
writing  constitutes  the  gist  of  the  offence.  But  it  is  not  so  where  the  defendant 
is  charged  with  the  sale  of  a  lottery  ticket.  That  is  more  like  larceny  of  a  writ- 
ten instrument,  where  the  indictment  need  not  set  forth  either  the  tenor  or  pur- 
port of  the  writing.  A  general  description  is  sufficient.  And  besides,  a  ticket 
need  not  be  in  the  form  of  a  written  contract  or  engagement.  It  may  be  any 
sign,  symbol,  or  memorandum  of  the  holder's  interest  in  the  lottery." 

In  Massachusetts  St.  1864,  ch.  260,  §  1,  enacts  that  "No  variance  between 
any  matter,  in  writing  or  in  print,  produced  in  evidence  on  the  trial  of  any 
criminal  cause,  and  the  recital  or  setting  forth  thereof  in  the  complaint,  indict- 
ment or  other  criminal  process  whereon  trial  is  had,  shall  be  deemed  material, 
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provided  that  the  identity  of  the  instrument  is  evident  and  the  purport  thereof 
is  sufficiently  desoribed  to  prevent  all  prejudice  to  the  defendant."  In  Common- 
wealth V.  Hall,  97  Massachusetts,  670,  the  indictment  alleged  that  the  defendant 
had  in  his  possession  with  intent  to  utter,  knowing  the  sstme  to  be  false,  "  a  coun- 
terfeit bank-bill,  of  the  tenor  following,  to  wit,"  and  then  set  forth  a  bill  pur- 
porting to  be  issued  by  a  national  bank,  promising  to  pay  a  certain  sum  to  the 
bearer  on  demand,  and  dated,  and  signed  by  the  president  and  cashier ;  and 
also  set  forth,  as  if  a  part  of  the  instrument,  a  certificate  purporting  to  be  signed 
by  the  register  of  the  treasury  and  by  "P.  E.  Spinner,  Treasurer  of  the  United 
States,"  that  "  this  note  is  secured  by  bonds  of  the  United  States  deposited  with 
the  United  States  Treasurer  at  Washington."  At  the  trial,  the  paper  offered  in 
proof  of  this  allegation  was  of  that  tenor,  except  that  the  certificate  thereon 
bore  the  signature  of  "  F.  E.  .Spinner,  Treasurer  of  the  United  States ;  "  and  it 
appeared  in  evidence  that  the  name  of  the  treasurer  of  the  United  States  was 
Francis  E.  Spinner.  Held,  that  the  variance  was  rendered  immaterial  by  the  first 
section  of  the  St.  1864,  ch.  250,  §  1,  of  the  constitutionality  of  which  the  court 
"  entertained  no  doubt." 
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October  Term  1849. 

Indictment  —  Figures. 

It  is  error  in  an  indictment  to  express  numbers  or  dates  by  Arabic  figures  or  Roman 
numerals ;  they  must  be  written  in  words  at  length,  except  when  the  indictment,  as 
in  forgery,  professes  to  set  forth  the  exact  tenor  or  a  fac  simile  of  any  instrument. 

This  cause  was  argued  at  October  term  1849,  before  the  Chief 
Justice,  and  Nevius  and  Carpenter,  Justices,  by  J.  Warren  Scott, 
for  the  plaintiif  in  error,  and  by  the  Attorney- Q-eneral  and  Ulmen- 
dorf,  for  the  State. 

Scott,  for  the  plaintiff  in  error. 

A  part  of  this  indictment  is  in  Arabic  figures,  and  there  is  no 
innuendo  to  explain  their  meaning.  In  olden  times,  pleadings, 
court  rolls,  and  all  proceedings  in  courts  of  law  were  engrossed  in 
Norman  French.  The  statute  36  Edw.  III.  required  all  pleadings 
and  law  proceedings  to  be  entered  and  enrolled  in  Latin.  The 
statutes  4  Geo.  II.  ch.  26,  and  6  Geo.  II.  ch.  14,  directed  that  they 
should  be  in  English.     Our  statute  is  a  condensation  of  these  two 

>  2  Zabriskie,  1,  679. 
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acts  of  Parliament,  and  it  is  done  by  a  master's  hand.  It  enacts 
that  all  proceedings  whatsoever,  in  every  court  of  law  in  this  State, 
shall  be  written  in  words  at  length  in  the  English  language,  and 
in  no  other  tongue  or  language,  and  not  abbreviated,  except  by 
such  abbreviations  as  are  commonly  used  in  the  English  language ; 
provided  nevertheless,  that  it  shall  be  lawful  to  express  numbers 
by  figures  in  like  manner  as  hath  heretofore,  or  is  now  commonly 
used  in  the  said  courts  respectively. 

During  the  time  in  which  the  statute  36  Edw.  III.  was  in  force,  a 
period  of  nearly  three  hundred  and  seventy  years,  there  is  not  one 
case  to  be  found  justifying  the  use  of  Arabic  figures  in  law  pro- 
ceedings. All  the  old  reports  repudiate  them  in  most  decisive 
terms.  I  do  not  find  either  authority  or  dictum  allowing  their  use. 
Nor  can  I  find  any  such  authority,  or  even  dictum,  from  West- 
minster Hall  since  the  statutes  of  Geo.  II.  on  the  contrary, 
numerous  decisions  condemn  them  in  peremptory  terms. 

All  the  elementary  writers,  modern  as  well  as  ancient,  concur 
in  laying  it  down  as  a  principle,  that  indictments  must  be  written 
out  in  words  at  length  ;  that  no  abbreviations  are  admissible ;  that 
figures  cannot  be  allowed  in  indictments,  but  that  all  numbers  must 
be  expressed  in  words  at  length.  To  this  general  rule  there  is  an 
exception,  and  that  exception  embraces  two  cases :  first  the  case  of 
forgery,  and  the  second  the  case  of  threatening  letters.  In  these 
two  cases  a  fac  simile  of  the  instrument  may  be  given.  And  they 
assign  a  reason  for  it.  I  refer  the  court  to  1  Hale,  P.  C.  170 ; 
Andrews,  146 ;  Burn  Justice,  tit.  Indictment ;  Crown  C.  C.  (ed. 
Ryland)  61 ;  Crown  C.  0.  (1st  Amer.  ed.)  33 ;  Hawkins  P.  C. 
bk.  2,  ch.  25,  §  129 ;  1  Chitty,  Grim.  Law,  176. 

In  New  Jersey  it  never  was  the  use  or  custom  to  express  num- 
bers by  figures  in  indictments.  The  courts  of  our  State  never  did 
adopt  a  custom  or  practice  so  slovenly  or  insecure.  Our  earliest 
reports  condemn  the  use  of  figures  in  law  proceedings,  even  in 
civil  cases.  "  No  common  usage  or  custom  has  sanctioned  the 
use  of  figures  in  this  State ;  no  such  custom  has  ever  obtained. 
From  the  earliest  times  to  the  present  it  would  have  been  error," 
says  C.  J.  Kirkpatrick  in  the  case  of  Cole  v.  Petty,  1  Penning- 
ton, 48,  44.  In  an  early  case,  C.  J.  Kinsey  makes  use  of  similar 
language.  He  expressed  his  disapprobation  in  pointed  terms, 
censured  the  pleader  for  his  negligence,  and  quashed  the  indict- 
ment. 
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The  indictment  under  review  professes  to  set  forth  the  sub- 
stance and  effect  of  the  oath.  It  says  that  Berrian  swore,  among 
other  things,  to  the  substance  and  effect  following.  The  oath  set 
forth  is  therefore  not  a  copy,  nor  can  it  be  immaterial,  for  it  is 
charged  to  be  the  substance  and  effect.  It  is  a  contradiction  in 
terms  to  say  that  the  substance  is  immaterial. 

Green  C.  J.  It  is  objected  that  a  part  of  the  indictment  is  in 
figures,  and  not  in  words  at  length.  By  an  inspection  of  the  record, 
it  appears  that  the  day  of  the  month  and  the  year,  in  which  the 
afiBdavit  upon  which  the  perjury  is  assigned,  is  therein  recited  to 
have  been  taken,  and  the  day  of  the  month  and  year  upon  which, 
in  that  affidavit,  the  larceny  is  charged  to  have  been  committed, 
are  in  figures. 

It  is  laid  down  by  Sir  Matthew  Hale,  that  figures  to  express 
numbers  are  not  allowable  in  indictments,  though  sometimes 
literal  numbers  be  allowable  in  returns ;  but  in  indictments,  the 
numbers,  whether  cardinal  or  ordinal,  must  be  expressed  in  Latin. 
1  Hale  P.  C.  170. 

The  modern  elementary  writers  state  the  rule  to  be,  that  no  part 
of  the  indictment  must  be  in  figures,  and  therefore  numbers  and 
dates  must  be  expressed  in  words  at  length.  The  only  exception 
to  this  rule  is  where  a  fac  simile  of  a  written  instrument  is  to  be 
set  out,  as  in  the  case  of  forgery,  in  which  case  it  must  be  set  out 
in  the  indictment  in  words  and  figures,  as  in  the  original  itself. 
Archbold  Crim.  PL  25.  1  Chitty  Crim.  Law,  176.  2  Burn  Just. 
500,  Indictment,  VII. 

By  the  statute  13  Edw.  III.  ch.  15  (1390),  it  is  enacted  :  "  That 
all  pleas  which  shall  be  pleaded  in  any  courts  whatever  shall  be 
entered  and  enrolled  ih  Latin.  This  statute  was  in  force  when 
Hale  wrote  his  treatise,  and  continued  in  operation  down  to  the 
fourth  year  of  Geo.  II.  (1731).     3  Bl.  Comm.  322. 

The  earliest  case  touching  the  use  of  figures  in  legal  proceedings, 
which  I  find  reported  while  this  statute  remained  in  force,  was  a 
civil  suit  in  the  13  Car.  II.  The  action  was  assumpsit.  Upon 
writ  of  error,  after  verdict,  it  was  assigned  for  error,  that  the  year 
(1642)  in  which  the  promise  was  alleged  in  the  declaration  was 
in  figures.  Jones  J.  was  of  opinion  that,  being  in  an  inferior 
court,  it  was  helper  by  the  statute  of  jeofails.  But  the  court  said, 
the  time  is  necessary ,  and  ought  to  be  in  Latin,  according  to  the 
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statute,  and  being  in  figures  is  insensible.  And  judgment  was 
reversed.  Bushel  v.  Bland,  1  Keble,  19,  pi.  55.  The  same  case  is 
reported  as  Ducket  v.  Bland,  1  Siderfin,  40,  pi.  6.  13  Viner  Ab. 
210,  Figures. 

In  the  22  Car.  II.  it  was  moved,  in  the  King's  Bench,  to  quash 
an  indictment,  because  the  year  in  the  caption  was  in  figures  ;  but 
the  objection  was  avoided  by  the  year  of  the  reign  being  also 
stated.  Hale  C.  J.  said  that  was  enough.  1  Modern,  78,  pi.  40. 
In  Hobson  v.  Heywood,  23  Car.  II.  Style,  88,  the  plaintififin  error, 
in  an  action  of  debt  for  rent,  assigned  for  error,  that  the  sum 
demanded  for  rent  was  in  figures,  and  not  in  words.  The  court 
held  that  the  error  was  material,  and  reversed  the  judgment. 

In  Hawkins  v.  Mills,  26  Car.  II.  in  an  action  of  debt,  the  error 
assigned  was,  that,  in  the  award  of  the  venire  facias,  the  sheriff 
was  commanded  to  summon  "XII  men,"  the  number  twelve 
being  in  Roman  letters.  The  objection  was  not  allowed,  being 
in  text,  as  used  in  King's  Bench,  and  not  in  figures,  but  if  it 
had  been  12  in  figures  it  would  have  been  error.  2  Levinz, 
102 ;  3  Keble,  301.  Anonymous,  1  Ventris,  256.  13  Viner  Ab. 
210,  Figures,  4. 

It  is  worthy  of  notice  that  this  error  was  assigned  upon  the 
defect  of  the  record  touching  the  number  of  jurors,  in  regard  to 
which  there  could  have  been  no  mistake,  the  number  being  fixed 
by  law,  and  in  the  modern  practice  being  entirely  omitted  in  the 
award  of  the  venire.  3  Bl.  Comm.  Appendix,  §  4.  2  Lilly  Bnt. 
350,  397. 

In  Hebbert  v.  Corsthorp,  5  W.  &  M.  (Skinner,  409)  in  assump- 
sit for  work  and  labor,  the  exception  was,  the  sum  in  the  writ  of 
inquiry  was  in  figures.  Sed  non  allocatur,  for  they  were  (XII) 
Latin  figures,  which  is  well  enough :  otherwise  if  they  had  been 
(12)  English  figures. 

In  Rex  V.  Phillips,  1  Strange,  261  (6  Geo.  I.)  a  coroner's  inqui- 
sition was  quashed  because  the  year  in  the  caption  was  in  common 
figures,  whereas  it  ought  to  have  been  in  words  at  length,  or 
at, least  in  Roman  numerals. 

If  the  caption  of  an  indictment  set  forth  the  style  of  the  day  or 
year  in  any  figures  but  Roman,  it  is  insufBcient.  Hawkins  P.  C. 
bk.  2,  ch.  125.  §  129.  2  Keble,  128,  pi.  83.  Bacon  Ab.  Indict- 
ment, I. 

In  the  Law  of  Errors  (ed.  1703)  there  is  an  assignment  of 
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error  in  a  civil  suit,  because  in  the  record  the  sums  are  written  in 
figures,  when  they  ought  to  have  been  written  at  large. 

In  1  Instructor  Clericalis  (ed.  1714)  14,  it  is  said:  "Tis 
reckoned  more  clerklike  to  Write  all  sums  and  figures  till  past  five 
at  length,  but  after  five  in  numerical  figures  ; "  but  this  is  meant 
as  to  precedents,  tests  of  writs,  and  such  things  as  are  not  of 
record,  for  there  all  sums  ought  to  be  at  length  in  words. 

The  authorities  which  have  been  cited  are  all  drawn  from  the 
period  when  the  statute  of  Edward  remained  in  force.  That 
statute,  it  will  be  recollected,  simply  required  the  proceedings 
of  courts  to  be  entered  and  recorded  in  Latin ;  and  it  has  been 
suggested,  as  a  ground  for  the  distinction  between  the  Roman 
numerals  and  the  Arabic  figures,  that  the  former  are  Latin,  which 
the  latter  are  not.  It  will  be  recollected,  however,  that  during 
this  period  legal  proceedings  were  all  entered  in  court-hand,  with 
numerous  abbreviations,  quite  as  unintelligible  t6  the  uninitiated 
as  the  Roman  numerals  themselves. 

The  statute  4  Geo.  II.  ch.  26,  enacts,  that  from  and  after  the 
25th  of  March  1733,  all  writs,  pleadings,  records,  and  proceedings 
in  courts  of  justice  shall  be  in  the  English  tongue,  and  shall 
be  written  in  a  common  legible  hand  and  character,  and  not  in 
court-hand  and  in  words  at  length,  and  not  abbreviated. 

The  statute  6  Geo.  II.  ch.  14,  enacts  that  all  writs,  pleadings, 
records,  and  proceedings  in  courts  of  justice  may  be  written  or 
printed  in  a  common  legible  hand  and  character,  and  with  the  like 
way  of  writing  or  printing,  and  with  the  like  manner  of  expressing 
numbers  by  figures,  as  have  been  heretofore,  or  are  now  commonly 
used  in  the  said  courts  respectively,  and  with  such  abbreviations  as 
are  now  commonly  used  in  the  English  language.  6  Statutes  at 
Large,  65,  120. 

In  The  King  v.  Haddock  (11  Geo.  II.)  the  indictment  was  for  a 
nuisance,  by  putting  and  placing  on  the  soil  of  the  river  Thames, . 
on  the  first  day  of  August  1732,  200  loads  of  brick.  To  this 
indictment  there  was  a  demurrer  on  several  grounds,  one  of  which 
was,  that  the  year  when  the  offence  was  committed,  and  also  the 
quantities  of  brick,  were  expressed  in  figures.  Lee  C.  J.  said, 
there  was  great  weight  in  the  objection,  and  relied  especially  upon 
the  authority  of  Lord  Hale,  that  figures  ought  not  to  be  used 
ia  indictments. 

[Page  J.  said  that  in  civil  actions  figures  are  now  good,  because 
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literal  ones  were  therein  used  before  the  late  acts;  but  that  in 
indictments  they  ought  not  to  be  inserted,  because  it  was  not  usual 
before  these  acts,  therein  to  express  numbers  in  figures. 

Chappie  J.  said,  the  objection  is  a  very  strong  one,  and  the 
cases  are  express  for  the  purpose.  It  is  very  difficult  to  maintain, 
upon  the  late  acts,  that  figures  may  be  used  in  indictments,  it  not 
being  usual  to  iise  them  in  such  cases  before. 

Probyn  J.  said,  no  other  figures  but  such  as  are  capital  were 
ever  used  in  the  bodies  of  indictments,  and  these  were  never 
allowed  but  only  in  immaterial  parts;  but  in  this  case  a  very 
material  part  is  expressed  in  figures :  now  these  are  not  aided  by 
the  English  acts,  because  they  leave  the  matter  as  it  was  before.] 

The  court  took  time  to  advise,  and  no  final  opinion  was  ever 
given,  there  being  a  new  indictment  brought  by  the  prosecutor. 
Andrews,  137  ;  2  Sessions  Cases,  315. 

Upon  a  careful  examination  of  the  English  cases,  except  the 
language  of  Probyn,  in  The  King  v.  Haddock,  I  find  no  adjudication, 
nor  even  a  dictum,  either  before  or  after  the  statute  of  Geo.  II. 
which  countenances  the  idea  that  figures,  either  Roman  or  Arabic, 
may  be  used  in  an  indictment.  The  more  recent  elementary 
writers  (as  we  have  seen)  adopt  the  doctrine  of  Lord  Hale,  and 
lay  down  the  rule  explicitly,  that  figures  cannot  be  used  in  an 
indictment,  except  when  the  fac  simile  of  a  written  instrument  is  to 
be  set  out. 

The  courts  at  Westminster,  indeed,  have  carried  the  principle  of 
requiring  the  proceedings  in  courts  of  law  to  be  in  words  at  length, 
so  far  as  to  hold  it  a  fatal  objection  to  civil  process  that  the  year 
in  the  notice  to  appear  was  in  figures,  and  not  in  words  at  length. 
Pinero  v.  Hudson,  1  Maule  &  Selwyn,  119.  Sutherland  v.  Tubbs, 
1  Chitty  Rep.  320  note.  Grojan  v.  Lee,  6  Taunton,  651.  Williams 
V.  Jay,  5  Taunton,  652  note. 

It  was,  however,  subsequently  resolved  that  such  notice  was  good 
though  the  year  were  in  figures.     Eyre  v.  Walsh,  6  Taimton,.333. 

Process  had  previously  been  held  good  even  when  the  year  was 
erroneously  stated,  or  altogether  omitted  in  the  notice.  1  Taunton, 
424.  2  Strange,  1232.  Barnes,  425. 

I  have  been  led  to  this  review  of  the  authorities,  from  the  fact  that 
in  two  or  three  recent  American  cases  it  has  been  held  that  Arabic 
characters  will  not  vitiate  an  indictment.  The  State  v.  Raiford, 
7  Porter,  101.  The  State  v.  Hodgeden,  3  Vermont,  481.  Peck,  165, 
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cited  in  2  Hale  P.  0.  (ed.  1847)  170,  note  2 ;  2  Bouvier's  Law 
Dictionary,  Figures.  In  The  State  v,  Raiford,  the  court  said 
that  it  was  more  proper  to  write  the  day,  year  &c,  than  to  insert 
Arabic  characters ;  but  that  the  contrary  practice  has  prevailed  so 
long  that  it  would  be  unwise  to  disturb  it.  The  decision  of  the 
court  is  based  upon  established  practice.  Such,  doubtless,  is  the 
practice  of  the  State  where  that  decision  was  made,  but  I  have 
been  unable  to  ascertain  the  existence  of  any  such  practice  in  the 
courts  at  Westminster ;  and  in  ^his  State  both  practice  and  author- 
ity are  the  other  way. 

Our  statute  respecting  amendments  and  jeofails  adopts  the 
material  provisions  of  the  statutes  of  Geo.  II.  in  respect  to  civil 
suits,  but  provides  that  no  part  of  the  act,  except  that  which  directs 
proceedings  to  be  in  English,  shall  extend  to  indictments  or  crim- 
inal proceedings.     Rev.  Sts.  991,  §  17,  19. 

In  Cole  V.  Petty,  1  Pennington,  at  p.  61,  Kirkpatrick  C.  J.  said, 
it  is  certain  that  in  courts  of  record  we  do  not  enter  judgments  in 
figures.  No  such  custom  has  ever  obtained  from  the  earliest  times 
to  the  present ;  it  would  have  been  error.  And,  indeed,  as  the 
sum  for  which  judgment  is  entered,  is  the  very  essence  of  the 
whole,  it  would  seem  to  be  absurd  that  all  the  rest  of  the  proceed- 
ings should,  of  necessity,  be  entered  in  words  written  at  length, 
and  that  this  only  should  be  entered  in  figures. 

Judgments,  even  in  the  courts  for  the  trial  of  small  causes,  can- 
not be  entered  in  figures.     Pennington,  61,  86, 110,  413. 

In  Ross  V.  Ward,  1  Harrison,  23,  Hornblower  C.  J.  manifested 
a  strong  disposition  to  extend  the  principle  even  to  the  process  of 
the  justices'  courts.  He  said:  "  The  process  of  a  court  requir- 
ing the  personal  appearance  of  a  party,  ought  to  be  in  words  at 
length,  especially  as  to  the  time  he  is  requested  to  appear,  and  the 
sum  demanded  of  him."  ^ 

These  opinions  exhibit  clearly  the  view  which  our  courts  have  taken 
against  the  principle  and  practice  of  usingfigures  in  civil  proceedings. 

In  criminal  proceedings,  and  especially  in  indictments,  the  objec- 
tion to  the  use  of 'figures  is  more  obvious  and  cogent,  and  we 
believe  they  are  universally  (except  where  a  fac  simile  is  neces- 
sary) written  in  words  at  length.  To  this  cause,  and  to  the  general 
judgment  of  the  profession,  that  the  use  of  figures  is  fatal  in  an 
indictment,  may  be  attributed  the  entire  absence  of  all  judicial 
authority  directly  upon  the  point. 

VOL.  II.  8 
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Indeed,  upon  the  argument,  it  seemed  to  be  conceded  that  ordina- 
rily the  use  of  figures  in  an  indictment  is  fatal,  but  it  was  insisted 
that  the  present  case  is  not  within  the  principle.  It  remains  to  be 
seen  whether  the  use  of  figures  in  the  indictment  now  under  con- 
sideration can  be  justified. 

It  is  said,  in  vindication  of  the  present  indictment,  that  perjury 
is  assigned  upon  a  written  affidavit,  and  that  that  part  of  the  in- 
dictment where  the  figures  occur,  is  but  a  transcript  of  the  affidar 
vit  upon  which  the  perjury  is  assigned.  When  perjury  is  assigned 
upon  a  written  instrument,  the  pleader  may  doubtless  set  out  the 
tenor  of  the  affidavit  by  words  and  figures  in  the  indictment. 
But  how  does  it  appear  that  that  was  done  in  the  present  instance  ? 

It  does  not  purport,  upon  the  face  of  the  indictment,  to  be  a 
copy.  It  is  averred  to  be  set  out  not  in  words  and  figures,  or  ac- 
cording to  its  tenor,  but  according  to  its  substance  and  effect. 
This  averment  cannot  be  rejected  as  surplusage.  As  the  matter 
sworn  to,  as  stated  in  the  indictment,  is  most  manifestly  not  a 
literal  copy  of  the  affidavit,  but  a  mere  statement  of  its  substance 
and  effect.  It  cannot,  therefore,  be  justified  upon  the  ground  that 
it  is  a  fac  simile  of  a  written  instrument.  The  indictment  charges 
that  the  defendant  did  say,  depose,  swear,  and  make  affidavit  in 
■writing,  among  other  things,  in  substance  and  to  the  effect  follow- 
ing, that  is  to  say :  — 

State  of  New  Jersey,  Middlesex  County  ss.  Be  it  remembered, 
that  on  the  3d  day  of  August  1846,  John  B.  Berrian  (the  said 
JohnB.  Berrian  meaning),  of  the  township  of  South  Brunswick  in 
the  County  of  Middlesex,  in  his  proper  person,  comes  before  me, 
Peter  P.  Mesuroir(the  said  Peter  P.  MesuroU,  Esq.  meaning),  one  of 
the  jiistices  of  the  peace  in  and  for  said  county  (the  said  county  of 
Middlesex  meaning),  and  upon  his  oath  maketh  complaint,  that,"  &c. 

Now  it  is  very  manifest  that  all  this  is  no  part  of  the  matter 
sworn  to  by  the  defendant.  It  is  but  the  mere  title  of  the  affida- 
vit, a  statement  of  the  name  and  residence  of  the  deponent,  the 
name  and  office  of  the  magistrate,  and  of  the  time  of  taking  the 
oath.  Though  composing  technically  a  part  of  the  written  affida- 
vit, it  is  no  part  of  the  matter  upon  which  the  perjury  is  assigned. 
It  might  all  have  been  very  properly  and  very  advantageously 
omitted  by  the  pleader.  But  having  been  incorporated  in  the  in- 
dictment, as  a  part  of  the  description  of  the  offence,  it  becomes 
material,  and  must  be  supported  by  proof. 

Nor  is  the  objection  obviated  by  the  fact,  that,  in  a  previous  part 
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of  the  indictment,  the  day  upon  which  the  affidavit  was  taken,  is 
stated  in  words  at  length.  The  precise  day  upon  which  the  crime 
is  charged  to  liave  been  committed,  is  not  material ;  and  had  the 
title  of  the  affidavit  been  entirely  omitted,  the  indictment  would 
have  been  supported  by  the  production  of  the  affidavit,  though  it 
had  borne  date  upon  another  day.  But,  as  the  indictment  is  now 
drawn,  if  the  affidavit  had  borne  date  upon  any  other  day  than  the 
third  of  September,  it  would  have  been  inadmissible  in  evidence, 
and  solely  on  the  ground  of  the  misdescription  of  the  affidavit. 
It  cannot,  therefore,  be  rejected  as  surplusage.  Upon  this  point, 
I  am  of  opinion,  that  the  judgment  below  must  be  reversed. 

This  conclusion  renders  it  unnecessary  that  any  opinion  should 
be  expressed  upon  the  other  errors  assigned. 

Cakpentee  J.  concurred. 

Nevius  J.  I  concur  in  the  opinion  expressed  by  the  Chief  Jus- 
tice on  all  the  errors  assigned,  except  that  which  relates  to  the  use 
of  figures  in  the  indictment ;  and  whilst  I  assent  to  the  principle 
maintained  by  him  on  this  point,  I  cannot  agree  with  him  in  its 
application  in  this  case. 

By  the  seventeenth  section  of  the  act  respecting  amendments 
and  jeofails,  passed  in  1794,  all  proceedings  in  every  court  of  law  and 
equity  in  this  State  are  "  required  to  be  in  the  English  tongue  and 
language,  and  in  no  other  tongue  or  language,  and  written  or  printed 
in  good  legible  hand,  and  not  abbreviated  except  such  abbreviations 
as  are  commonly  used  in  the  English  language ;  Provided,  that  it 
shall  be  lawful  to  express  numbers  by  figures,  in  like  manner  as  it 
hath  been  heretofore,  and  is  now  commonly  used  in  said  courts." 

This  provision,  by  the  nineteenth  section  of  the  same  act,  is  ex- 
pressly extended  to  indictments.  The  first  inquiry  then  is,  were 
figures  commonly  used  to  express  numbers  and  dates  in  indict- 
ments before  and  at  the  time  of  the  passing  of  this  statute  ?  Before 
the  Revolution,  and  the  adoption  of  our  Constitution  in  1776,  the 
practice  was  to  express  dates  and  nunabers  in  words  at  length,  and 
not  in  figures,  and  this  practice  seems  confirmed  by  numerous 
judicial  decisions,  whether  by  regulation  of  the  common  law,  or 
by  usage  or  custom,  or  statutory  provision,  is  not  essential  now 
to  determine.  In  Hale  P.  C.  vol.  2, 170,  it  is  asserted,  "that  figures 
to  express  numbers,  are  not  allowable  in  indictments;"  and  in 
a  case  reported  by  Andrews,  p.  146,  the  same  doctrine  is  held, 
and  in  which  the  court  cite  Style,  88 ;  1  Siderfin,  40,  and  1  Keble, 
19 ;  and  this  doctrine  is  held  both  by  Chitty  and  Archbold,  in  their 
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elaborate  and  valuable  works  on  Criminal  Law,  with  the  qualifica- 
tion, however,  that  figures  in  an  immaterial  part  of  an  indictment 
will  not  vitiate  it,  and  that  they  may  be  used  where  a  copy  of  an 
instrument  is  attempted  to  be  set  forth.  This  was  the  law  and 
practice  in  New  Jersey  when  the  Constitution  was  adopted,  which 
declared  that  so  much  of  the  common  and  statute  law  of  England 
as  had  been  in  use  here  should  remain  in  force ;  and  it  continued 
in  force  till  the  passing  of  the  act  above  mentioned.  The  statute, 
therefore,  made  no  change,  and  it  was  so  held  in  Cole  v.  Petty, 
1  Pennington,  60,  and  in  other  cases  after  that  time.  In  some  of 
the  States  this  rule  has  been  relaxed  without  the  aid  of  a  statute. 
In  State  v.  Hodgeden,  3  Vermont,  431,  the  court  say,  that  figures 
are  a  part  of  the  English  language,  and  are  admissible  in  indict- 
ments ;  and  this  is  approved  by  the  court  in  Kelly  v.  The  State, 
3  Smedes  &  Marshall,  518.  In  a  late  case  in  Connecticut,  Rawson 
V.  The  State,  reported  in  The  Law  Reporter,  vol.  1,  N.  s.  p.  113 ; 
19  Connecticut,  292,  it  is  said  that  the  use  of  figures  there  is  con- 
formable to  common  practice,  and  is  sufficiently  precise  and  certain ; 
and  the  chief  justice  in  that  case  remarks,  that  in  England,  where 
most  felonies  were  punished  with  death,  the  strictness  of  their 
practice  in  this  respect  was  in  favorem  vitse,  whilst  in  prosecutions 
for  misdemeanors  here  it  would  be  in  favorem  criminis.  A  like 
decision  may  be  found  in  7  Porter,  101. 

Whatever  force  there  may  be  in  the  reasons  assigned  for  the  de- 
cisions in  the  cases  above  cited,  and  in  the  States  where  they  were 
first  made,  and  under  the  circumstances  under  which  they  were 
rendered,  I  am  unwilling  to  change  the  practice  made  by  judicial 
decision.  The  old  rule  has  been  well  known  and  understood  by 
public  prosecutors  in  this  State,  and  has  been  uniformly  practised ; 
and  I  deem  it  safest  and  best  to  adhere  to  it,  with  the  exceptions 
above  named,  until  the  legislature,  in  their  profound  wisdom,  shall 
see  fit  to  alter  it.  See  Johnson  v.  The  State,  2  Dutcher,  313.  It 
has  been  very  often  decided  by  this  court,  that  judgments  of  inferior 
courts  entered  in  figures,  are  erroneous,  and  in  violation  of  the  act, 
and  for  that  cause  have  been  reversed;  and  it  would  be  grossly 
inconsistent  to  require  a  less  particularity  in  criminal  prosecutions. 
I  think  the  rule  a  safe  one,  and  am  unwilling  to  depart  from  it. 

But  it  still  remains  to  inquire,  whether  the  rule  contended  for  is 
applicable  to  this  case,  or  whether  the  case  is  within  the  exceptions 
above  mentioned. 

The  indictment  charges  that  the  defendant,  wickedly,  &c.  con- 
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triving  and  unjustly  intending  to  aggrieve  one  J.  N.  J.  &c.  on 
the  third  day  of  August  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-six,  came  before  one  M.,  then  and  yet 
being  one  of  the  justices,  &c.  then  and  there  and  before  the  said 
justice,  was  sworn  and  took  his  corporate  oath,  &c.  and  then  and 
there  falsely,  &c.  did  say,  depose,  swear  and  make  affidavit  in 
■writing,  among  other  things,  in  substance  and  to  the  effect  follow- 
ing, that  is  to  say :  "  State  of  New  Jersey,  Middlesex  County  ss. 
Be  it  remembered,  that  on  the  3d  day  of  August  1846,  the  said 
J.  B.  B.  (the  said  J.  B.  B.  meaning)  of,  &c.  in  his  proper  person 
comes  before  me,  M.  (the  said  M.  meaning  one  of  the  justices,  &c. 
in  and  for  the  said  county  (the  said  county  of  M,  meaning),  and 
upon  his  oath  maketh  complaint,  that  on  the  3d  day  of  August, 
A.  D.  1846  (the  said  third  day  of  August  in  the  year  of  our  Lord 
eighteen  hundred  and  forty-six  meaning),  he,  this  deponent  (the 
said  J.  B.  B.  meaning),  had  one  fanning  mill  stolen  from  his  barn 
(the  barn  of  the  said  J.  B.  B.  meaning),  at  &c.  of  the  value,  &c. 
and  that  the  said  fanning  mill  had  been  taken,  stolen  and  carried 
away  from  out  the  barn  of  him,  the  said  J.  B.  B. ;  and  that  he,  the 
said  J.  B.  B.,  had  just  cause  to  suspect,  and  did  suspect,  that  the 
said  mill  was  then  concealed  in  the  barn  of  the  said  J.  N.  J.,  as  by 
the  said  affidavit  now  filed,  <fec.  more  fully  appears." 

This  is  as  much  of  the  indictment  as  is  necessary  to  recite,  in 
order  to  exhibit  fairly  the  objection  urged.  The  objection  is,  that 
in  the  caption,  or  introductory  part  of  the  affidavit,  which  shows 
where  and  when,  and  by  what  authority  it  was  taken ;  the  day  of  the 
month  and  the  year  is  expressed  in  figures.  I  think  two  answers 
may  be  given  to  this  objection :  1st.  That  these  figures  are  used  in 
an  immaterial  part  of  the  indictment;  and  2d,  that  the  pleader 
manifestly  intended  to  insert  a  copy  of  the  affidavit  in  the  bill. 

As  to  the  first  of  these  answers,  if,  as  is  intended,  the  pleader 
meant  to  set  forth  only  the  substance  of  the  affidavit,  that  part  of 
it,  usually  termed  the  caption,  is  immaterial  and  unimportant,  and 
may  be  rejected  as  surplusage.  The  time  when  the  defendant 
went  before  the  magistrate  and  made  the  affidavit,  had  already 
been  set  forth  in  words  at  length,  and  the  time  when  the  mill 
is  alleged  to  have  been  stolen,  is  also  by  innuendo,  expressed 
in  words  at  length.  The  offence,  therefore,  is  sufficiently  charged 
without  any  reference  to  this  caption  at  all,  and  if  upon  the  trial, 
there  was  found  a  variance  in  the  date  of  the  justice's  memoran- 
dum, I  apprehend  it  would  not  have  been  fatal.    Time  here  is  not 
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the  essence  of  the  offence,  and  if  untruly  stated  in  any  part  of  the 
indictment,  it  will  not  vitiate  it.  If  the  aflSdavit  set  forth  in  the 
indictment,  be  the  same  upon  which  the  perjury  is  assigned,  it 
matters  not  whether  the  time  when  it  was  taken  be  truly  stated  in 
the  caption  or  not;  nor  does  it  matter  whether,  in  reciting  the 
substance  and  effect  of  the  caption,  a  different  time  should  be  men- 
tioned from  that  which  is  expressed  in  such  caption. 

But  the  other  answer,  I  think,  is  equally  conclusive,  that  this 
affidavit  and  caption  was  intended  to  be  set  forth  literally  as  written 
down  by  the  magistrate,  although  the  pleader  professes  to  set  it 
out  in  substance  and  effect  only.  If  the  affidavit  is  recited  in  its 
very  words,  ex  vi  termini,  it  must  be  in  its  very  substance  and 
effect.  "We  have  a  right  to  judge,  from  the  language  of  the  in- 
dictment, whether  the  affidavit  is  literally  or  only  substantially  set 
forth,  or  intended  to  be  set  forth.  The  language  here  is  in  the 
present  tense,  and  precisely  adapted  to  a  recital  in  the  very  words  : 
"  Be  it  remembered,  that  on  this  3d  day  of  August  1846  comes 
the  said  J.  B.  B.  and  upon  his  oath  makes  complaint."  Now  al- 
though there  are  words  in  the  subsequent  part  of  the  affidavit  in 
the  past  tense,  as  "  that  he  had  a  mill  stolen,"  "  that  it  had  been 
stolen  out  of  his  barn,"  that  he  had  reason  to  suspect,  and  did 
suspect,"  it  by  no  means  appears  that  this  is  not  the  precise  lan- 
guage in  which  the  justice  wrote  the  affidavit.  And  after  trial, 
where  this  written  paper  must  have  been  produced,  and,  for  aught 
that  appears,  without  exception,  I  think  it  will  be  going  too  far  to 
say  that  it  is  not  literally  set  forth  in  the  indictment ;  and  if  so, 
then  it  is  substantially  set  forth,  and  the  use  of  figures  does  not 
vitiate  the  indictment.  .  I  cannot,  for  this  cause,  concur  in  the 
reversal  of  this  judgment.  Judgment  reversed. 


The  State  v.  Bebbian.^ 

July  Term  1850. 

Indictment — Figures. 

This  was  a  writ  of  error  brought  by  the  State  to  revise  the 
iudgment  of  the  Supreme  Court  reversing  the  judgment  of  the 

>  2  Zabriskie,  679. 
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Middlesex  Oyer  and  Terminer.  The  case  is  stated  in  full,  and 
the  arguments  of  counsel  given  in  the  report  of  the  cause  in  the 
Supreme  Court. 

No  written  opinions  were  delivered  in  the  Court  of  Errors,  by 
whom  the  judgment  of  the  Supreme  Court  w^s  affirmed,  and  the 
judgment  of  the  Oyer  and  Terminer  was  reversed ;  nor  does  the 
vote  by  which  it  was  reversed  appear  by  the  minutes  of  the  court. 

The  president  of  the  court  (Chancellor  Halsted)  has  furnished 
the  reporter  with  the  following  memoranda  from  an  indorsement 
on  his  notes. 

The  court  resolved  unanimously  that,  as  a  general  rule,  the  use 
of  figures  in  an  indictment  was  illegal. 

The  court  resolved.  Judges  Wall  and  Speer  dissenting,  that  the 
indictment  was  not  defective  for  the  use  of  figures,  as  therein  used. 

But  the  court  resolved,  Justice  Randolph  dissenting,  that  the 
indictment  in  this  case  was  otherwise  defective,  and  therefore 
affirmed  the  judgment  of  the  Supreme  Court. 

In  America,  the  weight  of  authority  seems  to  be  contrary  to  the  law  as  stated 
in  the  principal  case,  and  perhaps  the  application  of  it,  in  that  case,  may  be 
doubted.  But  at  all  events,  a  contrary  practice  is  unclerical,  uncertain,  and 
liable  to  alteration;  and  the  courts  which  have  sustained  such  practice,  have 
uniformly  cautioned  against  it.  See  Lazier  v.  The  Commonwealth,  10  Grattan, 
at  pp.  712,  713 ;  Commonwealth  v.  Hutton,  5  Gray,  at  p.  90. 

In  Finch  v.  The  State,  6  Blackford,  533,  and  in  The  State  v.  Voshall,  4  In- 
diana, 589,  the  indictment  was  held  to  be  defective,  because  the  day  of  the 
month,  and  the  year  when  the  offence  was  alleged  to  have  been  committed,  were 
expressed  in  figures.  Where  the  indictment  charged  that  the  crime  was  com- 
mitted "  on  the  third  day  of  August  eighteen  hundred  and  forty-three,"  it  was 
sustained.  The  State  v.  Lane,  4  Iredell,  113,  Ruffin  C.  J.  said:  "Another 
objection  is,  that  the  indictment  sets  forth  the  time  thus :  '  On  the  third  day  of 
August  eighteen  hundred  and  forty-three,'  without  saying  '  the  year  of  our 
Lord,'  or  even  using  the  word  '  year.'  This,  we  think,  would  have  been  fatal  at 
common  law ;  and  we  cannot  but  express  a  regret,  that  there  should  be,  need- 
lessly, a  departure  from  the  ancient  forms  in  a  point  in  which  conformity  is  so 
easy  and  contributes  so  much  to  precision,  eveii  though  it  be  not  necessary. 
But  we  are  obliged  by  previous  adjudications  to  hold,  that  under  the  act  of 
1811,  Bev.  Sts.  ch,  35,  §  13,  this  indictment  is  sufficient.  Indictments  in  the 
County  and  Superior  Courts  are  now  placed  on  the  same  ground.  In  The  State 
V.  Dickins,  1  Haywood,  406,  the  time  was  stated  in  figures,  and  held  good, 
because  the  meaning  was  as  well  known  to  the  court  as  if  expressed  in  letters, 
and  the  indictment  was  therefore  '  intelligible,'  as  required  in  the  act  of  1784. 
So  when  the  caption  was  '  Fall  term  1822,'  and  the  indictment  charged  the  time 
to  be  '  the  first  day  of  August  in  the  present  year,'  it  was  sustained.    The  State 
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».  Haddock,  2  Hawks,  461.  It  will  be  observed,  that  in  neither  of  those  cases  did 
the  indictment  expressly  refer  to  the  Christian  era  or  any  other  epoch ;  but  they 
were,  nevertheless,  sustained  as  expressing  a  certain  time,  because  the  court 
understood  them  as  referring  to  the  era  of  our  Saviour,  as  that  is  the  universal 
reference  in  judicial  proceedings  here  as  well  as  in  common  usage.  This  indict- 
ment was  found  in  the  year  1843,  and  that  being  in  fact  the  year  of  the  Christian 
era,  it  is  judicially  intended  to  mean  the  year  of  that  era." 

In  The  State  v.  Hodgeden,  3  Vermont,  481,  in  the  indictment,  the  characters 
and  figures  used  were  "a.  d.  1830,"  and  they  were  held  to  be  sufficient.  The 
report  of  this  case  is  open  to  the  criticism  that  it  does  not  state  in  what  part  of 
the  indictment  those  letters  and  figures  were  used.  In  The  State  v.  Seamons,  1 
Iowa,  418,  the  offence  was  charged  to  have  been  committed  "  on  the  seventh  day 
of  November,  A.  D.  1847."  This  was  held  sufficient.  See  also  Winfield  v.  The 
State,  3  Iowa,  339.  In  Rawson  v.  The  State,  19  Connecticut,  292,  the  allegation 
was,  "  the  14th  day  of  May  a.  d.  1847."  And  was  held  to  be  sufficient.  Also, 
in  The  State  v.  TuUer,  34  Connecticut,  280,  where  the  era  was  not  specified,  and 
the  dates  were  in  figures.  In  Hall  v.  The  State,  3  Kelly,  18,  the  oiFence  was 
charged  to  have  been  committed  "  on  the  twenty-second  day  of  March  in  the 
year  eighteen  hundred  and  forty-six."  It  was  objected  that  the  indictment  did 
not  state  the  era,  or  period,  from  which  the  date  began.  The  court  said:  "  It 
may  fairly  be  presumed  to  have  been  in  the  year  of  our  Lord  1846,  or  in  the 
year  1846  of  the  Christian  era."  See  also  Engleman  v.  The  State,  2  Indiana, 
91.  In  The  State  v.  Egan,  10  Louisiana  Annual,  698,  the  allegation  was,  "the 
7th  day  of  April  in  the  year  eighteen  hundred  and  fifty-four,"  and  was  held  to 
be  sufficient.  In  Regina  v.  Eimpton,  2  Cox  C.  C.  296,  Parke  B.  doubted 
whether,  in  an  indictment  for  perjury,  an  averment  of  the  materiality  of  a  thing 
o.ccurring  on  "  Monday,  the  29th  of  June  in  the  year  1846"  was  sufficient  after 
verdict,  as  the  proper  course  is  either  to  state  the  year  of  our  Lord  or  the  year 
of  the  monarch's  reign ;  and  he  left  the  prisoner  to  his  writ  of  error. 

In  several  of  the  United  States,  figures  and  abbreviations  in  the  caption  of  an 
indictment  have  been  held  not  to  vitiate.  In  The  State  v.  Gilbert,  13  Vermont, 
647,  the  words  "  Anno  Domini,"  in  the  caption,  were  held  sufficient.  In  Ala- 
bama an  indictment  was  sustained  on  the  ground  of  long  established  usage,  in 
the  caption  of  which,  the  time  of  its  finding  was  stated  in  figures.  The  State  v. 
Raiford,  7  Porter,  101.  In  Kelly  v.  The  State,  3  Smedes  «fe  Marshall,  518,  it 
was  assigned  for  error,  that  "  the  day  and  year  in  which  the  court  was  held,  and 
the  indictment  found,  is  stated  in  figures."  The  court  held  without  noticing  any 
distinction  between  the  use  of  figures  in  the  caption  and  in  the  body  of  an  in- 
dictment, that  it  was  sufficient.  In  Barney  v.  The  State,  5  Yerger,  186,  the 
indictment  contained  a  "  precedent  statement,"  as  follows :  "  Circuit  Court, 
November  term  1829."  This  was  held  sufficient,  as  the  term  at  which  the 
indictment  was  found,  appeared  on  record  by  a  distinct  entry.  The  proper  dis- 
tinction between  the  use  of  figures  and  abbreviations  in  the  caption,  and  in  the 
body  of  an  indictment,  was  observed.  A  similar  decision  was  also  made  in  an 
earlier  case  in  thfe  same  State.     The  State  v.  Smith,  Peck,  165. 

In  The  State  v.  Reed,  35  Maine,  489,  it  was  held  that  a  complaint  charging  an 
offence  to  have  been  committed  on  the  "  14th  day  of  December  a.  d.  1850,"  is 
valid.     From  the  report  of  the  case  it  does  not  appear  whether  or  not  the 
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magistrate  had  final  jurisdiction.  Tenney  J.  in  delivering  the  opinion,  said: 
"  The  use  of  Arabic  numeral  characters  has  been  long  adopted  in  contracts  and 
other  documents,  and  no  want  of  certainty  is  perceived  to  be  the  result.  And 
the  nature  and  cause  of  a  criminal  complaint  is  not  rendered  obscure  in  any 
degree  by  reason  of  dates  being  in  those  characters.  Such  abbreviations  as 
occur  in  the  complaint,  which  we  are  considering  have  been  for  a  long  time 
used,  and  their  meaning  is  as  well  understood  as  if  the  words  which  they  repre- 
sent were  written  at  length.  It  has  not  been  satisfactorily  shown,  that  a  com- 
plaint containing  dates  in  numeral  characters,  and  the  abbreviations  of  '  a.  d,' 
for  '  the  year  of  our  Lord,'  fails  to  be  according  to  the  law  of  the  land.  The 
statutes  of  England,  which  have  been  cited  for  the  purpose  of  showing  the  com- 
plaint defective,  are  not  such  as  are  binding  authority  here.  The  acts  of  the 
4th  year  of  Geo.  II.  ch.  14,  and  6  Geo.  11.  ch.  26,  we  are  not  satisfied  have  ever 
been  adopted  as  a  part  of  the  common  law  of  this  country.  The  practice  which 
has  prevailed  in  this  respect,  it  is  believed,  has  not  been  uniform  even  in  this 
State,  and  authority  is  not  so  clear  as  to  warrant  the  decision  that  a  complaint  for 
.  such  a  cause  is  essentially  defective,  though  we  think  it  would  be  better  for  crimi- 
nal pleaders  to  adhere  to  the  ancient  practice  which  has  generally  been  adopted 
to  frame  complaints  exclusively  in  the  English  language."  Commonwealth  v. 
Hagarman,  10  Allen,  401,  402.  Commonwealth  v.  Walton,  11  Allen,  238,  240. 
In  Massachusetts  it  has  been  held,  that  a  complaint  in  a  case  where  the  magis- 
trate had  final  jurisdiction,  is  suflSciently  certain,  in  which  the  time  of  the  offence 
is  expressed  by  the  letters  a.  d.  preceding  the  words  expressing  the  year,  and 
in  which  the  figure  "  &"  is  used  in  material  parts.  Commonwealth  v.  Clark,  4 
Gushing,  596.  A  complaint  which  states  the  year  of  the  commission  of  the 
offence  in  figures  only,  without  prefixing  the  letters  "a.  d."  is  insufiicient. 
Commonwealth  v.  McLoon,  5  Gray,  91.  The  offence  was  alleged  to  have  bepn 
committed  "  on  the  fifteenth  day  of  July  1855."  Merrick  J. :  "  The  figures 
'  1855 '  are  not  accompanied  by  any  words  or  letters,  qualifying  or  expressing 
their  meaning,  or  indicating  the  particular  era  to  which  they  refer.  If  it 
should  be  said  that,  notwithstanding  this  omission,  it  is  not  difficult  to  con- 
jecture truly  what  was  the  time  intended  by  the  pleader  who  drew  the  complaint ; 
the  answer  is,  that  this  is  not  enough.  The  rule  of  law  must  be  complied  with ; 
it  does  not  allow  any  thing  to  be  left  to  conjecture.  What  was  intended  should 
have  been  intelligibly  and  unambiguously  expressed.  Forms  and  technical  rules 
may  seem  sometimes  to  be  unnecessarily  strict ;  but  it  should  be  remembered 
that  they  were  devised  as  a  reasonable  security  to  an  individual  subject  or  party, 
in  his  contest  with  the  State,  when  arraigned  upon  a  criminal  accusation.  They 
ought  not,  therefore,  to  be  lightly  disregarded  or  negligently  relaxed.  To  make 
the  allegation  of  time  in  the  complaint  sufficient,  there  should,  at  all  events, 
have  been  words,  or  at  least  letters,  which  have  acquired  an  established  use  in 
the  English  language,  so  added  to  or  connected  with  the  figures  contained  in  it, 
as  to  describe  or  indicate  with  certainty  the  era  to  which  it  was  intended  that 
they  should  refer."  In  Commonweallth  v.  Hutton,  6  Gray,  89,  the  complaint, 
which  was  held  to  be  insufficient,  contained  no  allegation  of  time  except  "  the 
third  day  of  June  instant,"  and  no  reference  to  the  date  of  the  complaint.  And 
in  Commonwealth  v.  Keefe,  7  Gray,  332,  in  which  the  date  was  rejected  as  sur- 
plusage, the  complaint  did  not  refer  to  it,  but  duly  set  forth  the  time  of  the 
commission  of  the  offence  in  words  at  length.    In  CommonwealMi  v.  Hutton, 
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6  Gray,  at  p.  90,  Metcalf  J.  quoted  the  following  language  of  Lord  Denman : 
"  On_;;the  first  impression  we  always  feel  desirous  to  get  over  objections  of  this 
kind,|if  we  can ;  but  we  must  abide  by  established  rules.  The  objection  is  one 
which  we  cannot  avoid  giving  effect  to.  We  shall  thus  induce  more  accuracy  in 
future."  The  Queen  v.  Bloxham,  6  Queen's  Bench,  at  p.  633."  It  has  been  de- 
cided that  the  date  of  the  jurat  may  be  expressed  in  figures.  Commonwealth  v. 
Keefe,  7  Gray,  332.     Commonwealth  v.  Hagarman,  10  Allen,  401. 

In  several  of  the  United  States,  this  rule  of  pleading  has  been  the  subject  of 
legislation.  Lazier  v.  The  Commonwealth,  10  Grattan,  708.  Cady  ».  The  Com- 
monwealth, 10  Grattan,  776.  Hampton  v.  The  State,  8  Indiana,  336.  Johnson 
V.  The  State,  2  Butcher,  313. 


Rex  v.  Furnital.^ 

Easter  Term  1821. 
Burglary  —  Indictment. 

On  an  indictment  for  burglariously  breaking  and  entering  a  dwelling-house,  and  then 
and  there  stealing  goods  therein,  but  omitting  to  state  the  intent,  the  prisoner  may 
well  be  convicted  of  the  burglary,  if  the  larceny  be  proved,  but  not  otherwise. 

But  it  is  the  better  course  first  to  charge  the  intent,  and  then  to  state  the  particular 
felony  which  has  been  committed. 

The  prisoner  was  tried  before  Mr.  Justice  Park,  at  the  Lent 
assizes  for  the  county  of  Stafford,  in  the  year  1821. 

The  indictment  charged  the  prisoner  with  burglariously  break- 
ing and  entering  the  dwelling-house  of  one  Thomas  Rogers  (omit- 
ting the  words  "  with  intent  to  steal "),  and  twenty-four  knives,  &c. 
of  the  goods  and  chattels  of  the  said  Thomas  Rogers,  in  the  said 
dwelling-house,  then  and  there  found,  feloniously  and  burglari- 
ously stole,  took,  and  carried  away,  &c.  The  indictment  contained 
only  this  one  count.  ^ 

The  facts  were  all  clearly  proved,  both  as  to  the  burglary  and 
the  larceny,  and  the  prisoner  was  convicted. 
I  After  the  learned  judge  had  passed  sentence  of  death  upon  the 
prisoner,  a  doubt  occurred  to  him  whether  the  omission  of  the 
words  "  with  intent  to  steal "  (although  the  indictment  afterwards  ' 
charged  an  actual  stealing)  would  not  vitiate  this  as  an  indictment 
for  burglary.  The  learned  judge  thought  it  quite  clear  that  if  the 
larceny  had  been  negatived  by  the  jury  (as,  for  instance,  if  the 
'  Kussell  &  Kyan  C.  C.  445. 
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property  had  been  laid  in  the  wrong  person),  although  a  complete 
burglary  had  been,  proved,  no  sentence  could  have  been  passed 
upon  an  indictment  where  the  burglary  was  not  fully  stated.  In 
Starkie  Grim.  PL  vol.  ii.  p.  414,  the  precedent  there  given  of 
an  indictment  for  burglary  contains  the  words  "  with  intent  to 
steal." 

The  judge  however  was  ultimately  of  opinion,  from  what  was 
stated  in  1  Hale  P.  C.  559,  §  5,  and  the  three  following  paragraphs, 
that  the  conviction  in  this  case  was  right,  although  it  was  evident 
Lord  Hale  thought  indictments  for  burglary  ought  to  contain  the 
words  "with  intent  to  steal." 

The  judge  respited  the  execution  of  the  sentence  for  the  pur- 
pose of  taking  the  opinion  of  the  Judges  upon  this  case,  that 
there  might  be  an  uniformity  of  practice  in  preparing  these 
indictments. 

In  Easter  term  1821  all  the  Judges  met  and  considered  this 
case  ;  they  were  of  opinion  that  on  an  indictment  like  this,  charg- 
ing that  the  prisoner  burglariously  broke  and  entered  a  dwelling- 
house,  and  then  and  there  stole  goods  therein,  the  prisoner  might 
be  well  convicted  of  the  burglary  if  the  larceny  was  proved,  secus, 
if  not ;  but  that  it  was  better  in  all  cases  of  burglary  of  this  sort  to 
charge  the  intent  to  steal,  as  well  as  the  stealing,  according  to  Lord 
Hale's  advice,  1  Hale  P.  0.  559.  The  Judges  held  the  conviction 
right. 


Jones  v.  The  Statb.^ 

December  Term  1840. 
Burglary  —  Indictment. 

Upon  an  indictment  for  burglariously  breaking  and  entering  a  dwelling-house,  and 
stealing  goods  therein,  the  prisoner  may  be  convicted  of  the  burglary,  if  the  lar- 
ceny be  proved. 

And  in  such  case  it  is  not  necessary  to  allege  an  intent, to  steal;  as  proof  of  the  lar- 
ceny is  sufficient  evidence  of  the  intention. 

Writ  of  error  to  reverse  a  judgment  of  the  Court  of  Common 
Pleas. 

'  11  New  Hampshire,  269. 
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At  the  January  term  in  the  year  1839  of  the  Court  of  Common 
Pleas,  the  plaintiif  in  error  was  indicted  for  burglary. 

The  indictment  set  forth  that  tlie  said  Jones,  in  the  night-time 
of  the  14th  day  of  January  1839,  broke  and  entered  the  house  of 
one  Coifin,  at  Alton,  and  stole  therefrom  a  silver  watch. 

Upon  this  indictment  the  prisoner  was  tried  in  the  Common 
Pleas,  convicted,  and  sentenced  to  imprisonment  for  life. 

Afterwards,  this  writ  of  error  was  brought,  and  the  following 
error,  among  others,  was  assigned ;  namely :  — 

That  the  indictment  does  not  allege  any  intent  with  which  the 
said  Jones  broke  and  entered  the  said  dwelling-house. 

6rot)e,-Attorney-General,  for  the  State. 

Hale,  for  the  prisoner,  cited  the  following  authorities :  2  Hawkins 
P.  C.  164.  1  Raymond  2.  2  Hale  P.  C.  336.  6  Bast,  474.  2  Bur- 
row, 1037.  5  Rep.  122.  4  Id.  42.  11  Id.  37.  2  Bast  P.  C.  474. 
2  Term  R.  687.  2  Hawkins  P.  C.  354.  1  Massachusetts,  516.  4 
Carrington  &  Payne,  571.  10  Barnewall  &  Cresswell,  89.  1  Bacon 
Ab.  336.    1  Hawkins  P.  C.  ch.  39,  §  17. 

Gilchrist  J.  The  prisoner  is  indicted  for  breaking  and  entering  a 
dwelling-house,  in  the  night-time,  and  stealing ;  and  the  only  ques- 
tion is,  whether  the  indictment  should  have  alleged  an  intent  to  steal. 

The  further  allegation  of  an  intent  to  steal  would  not  have 
vitiated  the  indictment ;  for  we  have  held,  in  accordance  with  all 
the  authorities,  that  the  indictment  may  allege  a  breaking  and 
entering  with  intent  to  steal  and  an  actual  stealing.  The  State  v. 
Squires,  10  New  Hampshire,  37. 

But  it  seems  to  be  well  settled  by  the  authorities,  that  in  an 
indictment  for  burglary,  the  allegation  and  proof  of  the  stealing 
are  sufficient,  without  an  averment  of  an  intent  to  steal. 

In  the  case  of  Rex  v.  Burnival,  Russell  &  Ryan  C.  C.  445,  the 
indictment  charged  the  prisoner  with  burglariously  breaking  and 
entering  a  dwelling-house,  and  stealing.  The  burglary  and  the 
larceny  were  both  proved,  and  the  prisoner  was  found  guilty.  Mr. 
Justice  Park,  before  whom  the  prisoner  was  tried,  took  the  opinion 
of  the  Judges  upon  the 'question,  whether  the  omission  of  the  words 
"  with  intent  to  steal "  would  vitiate  the  indictment ;  and  all  the 
Judges  were  of  opinion  that  upon  an  indictment  in  this  form  the 
prisoner  might  well  be  convicted  of  the  burglary,  if  the  stealing 
were  proved ;  secus,  if  not ;  but  that  it  was  better  to  charge  the 
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intent  to  steal,  according  to  Hale's  advice  —  1  Hale  P.  C.  559 ;  so 
that,  if  the  theft  be  unsupported,  the  prisoner  may  still  be  convicted 
on  his  evil  intention. 

There  are  many  cases  in  the  books,  from  an  examination  of 
■which  it  vrould  seem  that  this  form  has  been  followed  without 
exception  being  taken  for  the  reason  now  given. 

Thus  in  the  case  of  Eex  v.  Comer,  1  Leach  0.  C.  (4th  ed.)  36, 
where  the  prisoner  was  indicted  for  breaking  and  entering  and  sl^pal- 
ing,  it  was  held  by  nine  Judges  unanimously,  that  where  the  felony 
was  laid  to  constitute  the  burglary,  and  not  the  intention  to  com- 
mit the  felony,  the  acquittal  of  the  felony  included  an  acquittal  of 
the  burglary  also.        .  • 

So  in  the  case  of  Eex  v.  Butterworth,  Eussell  &  Eyan  C.  C.  520, 
it  was  held  that  upon  an  indictment  for  burglary  and  larceny 
against  two,  one  may  be  found  guilty  of  the  burglary  and  the  steal- 
ing, and  the  other  of  the  stealing  only. 

And  it  is  held  that  where  an  actual  stealing  is  charged  in 
burglary,  it  must  be  proved,  and  proof  of  an  intent  to  steal  is  not 
sufficient.  It  is  necessary  to  ascertain  with  exactness  the  felony 
actually  intended,  and  it  must  be  laid  in  the  indictment,  and 
proved,  agreeably  to  the  fact.  Thus  where  upon  an  indictment 
for  burglary  and  larceny  in  stealing  goods,  it  has  appeared  that 
there  were  no  goods  stolen,  but  that  the  burglary  was  with  intent 
to  steal,  it  has  been  holden  that  the  indictment  was  not  supported 
by  the  evidence.  The  King  v.  Vandercomb  and  Abbott,  2  East 
P.  C.  519 ;  2  Leach  C.  C.  (4th  ed.)  708 ;  ante  Vol.  I.  p.  516. 

Where  the  indictment  charges  a  burglary,  with  intent  to  com- 
mit a  felony,  it  will  be  supported  by  evidence  of  a  felony  actually 
committed ;  and  it  seems  sufficient  in  all  cases,  where  a  felony  has 
actually  been  committed,  to  allege  the  commission  of  it,  as  that  is 
sufficient  evidence  of  the  intention.  1  Hale  P.  C.  560.  2  East  P. 
C.  514.     Eoscoe  Grim.  Ev.  281. 

We  are  therefore  of  opinion  that  the  indictment  is  not  defective. 

Judgment  affirmed. 

An  indictment  for  burglary,  either  at  common  law  or  under  the  statute,  in 
order  to  be  valid  to  support  a  conviction,  must  comprise  certain  essential  points 
in  addition  to  the  ordinary  requisites  to  an  indictment,  and  these  essential 
points  we  shall  now  proceed  to  consider.  Hale  has  furnished  us  with  the  follow- 
ing precedent:  Quod  J.  S.  1  die  Julii  anno,  etc.  in  nocte  ejusdem  diei  vi  et 
armis  domum  mansionalem  A.  B.  felonic^  et  burglarit^r  fregit  et  intravit,  ac  ad 
tunc  et  ibidem  unum  scyphum  argenteum  etc.  de  bonis  et  catallis  ejusdem  A. 
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B.  in  eadem  domo  inventis  felonic^  et  burglarit^r  furatus  fuit,  cepit  et  asporta- 
vit ;  or  if  no  theft  were  actually  committed,  then  ex  intentione '  ad  bona  et  catalla 
ejusdem  A.  B.  in  eadem  domo  existentia  felonic^  et  burglarit^r  furandum,  capi- 
endum  et  asportandum,  or  &k  intentione  ad  ipsum  A.  B.  ibidem  felonic^  inter- 
ficiendum  contrEi  pacem  etc.  1  Hale  P.  C.  549.  And  upon  this  precedent  he 
has  the  following  remarks,  which  he  divides  into  five  distinct  clauses,  each  of 
them  essential  to  the  constitution  of  an  indictment  for  burglary :  — 

I.  That  it  is  said  noctanter,  in  the  night-time,  or  nocte  ejusdem  diei,  in  the 
night  of  the  same  day,  for  if  it  be  in  the  daytime  it  is  not  burglary.  Lewis  v. 
The  State,  16  Connecticut,  32.  Commonwealth  v.  Mark,  4  Leigh,  658.  Thomas 
V.  The  State,  5  Howard  (Mississippi),  20.   The  State  ».  Wilson,  Coxe,  439,  440. 

n.  That  it  be  said  burglarit^r,  burglariously,  for  it  is  a  legal  word  of  art, 
without  which  burglary  cannot  be  expressed  with  any  kind  of  other  word  or  cir- 
cumlocution, and  therefore  where  the  indictment  is  bargalrit^r,  instead  of  bur- 
glarit^r,  it  makes  no  indictment  for  burglary,  —  so  if  it  be  burgent^r. 

m.  It  must  be  fregit  et  intravit,  "  broke  and  entered,"  for  it  is  held,  that 
breaking  without  entering,  or  entering  without  breaking,  makes  not  burglary ; 
yet  (Trin.  5  Jac.  B.  Regis)  an  indictment  quod  felonic^  et  burglarit^r  fregit 
domum  mansionalem,  etc.  was  a  good  indictment  for  burglary,  that  the  entry  is 
sufficiently  implied,  even  in  an  indictment  by  the  words  burglarit^r  fregit,  but 
the  safest  and  common  way  is  to  say,  fregit  et  intravit.  Fielding's  Case,  Dyer, 
58,  99. 

IV.  It  must  be  said  domum  mansionalem,  the  dwelling  or  mansion-house, 
where  burglary  is  committed  in  a  house,  and  not  generally  domum,  for  that  is 
too  uncertain,  and  at  large. 

V.  It  must  be  alleged  that  the  prisoner  committed  a  felony  in  the  same 
house,  or  that  he  broke,  and  entered  the  house  to  the  intent  to  commit  a  felony. 
1  Hale  P.  C.  549,  550. 

It  is  to  be  observed  here,  firstly,  that  Hale  does  not  make  any  mention  of  the 
particular  day,  as  being  essential  in  indictments  for  burglary.  And  we  find  a 
passage  in  Lord  Coke  which  accords  herein  with  Hale.  "  At  the  12th  sessions 
of  the  peace,  holden  at  Norwich  for  the  county  of  Norfolk,  anno  32  Eliz.  one 
Syer  was  indicted  for  burglary,  supposed  to  be  committed  1  Augusti  anno  31 
Eliz.  whereunto  Syer  pleaded  not  guilty.  And  upon  the  evidence  it  appeared, 
that  the  burglary  was  committed  1  Septemb.  anno  31  Eliz.  so  as  at  the  time 
alleged  in  the  indictment  there  was  no  burglary  done ;  and,  it  was  conceived, 
that  the  very  true  day  in  the  indictment  was  necessary  to  be  set  down  in  the 
indictment,  for  that  the  judgment  doth  relate  to  the  day  in  the  indictment,  and 
so  avoids  feoffments,  leases,  &c.  for  that  as  it  was  also  conceived,  the  feoffee, 
lessee,  &c.  when  the  attainder  is  upon  a  verdict,  should  not  falsifie  in  the  time 
of  the  felony ;  and  thereupon  the  jury  found  Syer  not  guilty.  And  at  the  same 
sessions,  Syer  was  again  indicted  for  the  same  burglary,  done  1  die  Septembris 
anno  31  Eliz.  when  in  truth  it  was  done.  And  he  that  gave  the  charge  at  that 
sessions  doubted  whether  upon  this  matter  Syer  might  plead  auter  fois  acquit 
for  the  same  burglary  (for,  seeing  the  offender  is  allowed  no  counsell,  the  court 

1  An  omission  of  the  words,  "ad  tunc  et  ibidem,"  after  the  allegation  of  the  intent  does  not 
vitiate  the  indictment.    Commonwealth  v.  Doherty,  10  Gushing,  62. 
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ought  to  do  him  justice,  and  assigne  him  counsell  in  favorem  vitee,  though  he 
demand  it  not,  to  plead  any  matter  in  law  appearing  to  the  court  for  his  dis- 
charge) ;  and  thereupon  he  stayed  the  proceedings  against  him,  and  the  assizes 
being  at  hand,  he  acquainted  the  justices  of  assize  —  Wray  C.  J.  and  Peryam 
J.  —  with  this  case,  and  with  the  doubts  conceived  thereupon,  who  answered  him, 
that  the  like  case  had  then  been  lately  propounded  by  Peryam  J.  to  all  the  jus- 
tices of  England ;  and  by  them  three  points  were  resolved ;  (1)  That  the  Crown 
was  not  bound  to  set  down  the  vely  day  when  the  treason,  felony,  &c.  was 
done,  but  the  day  set  down  in  the  indictment  being  before  or  after  the  offence 
done,  the  jury  ought  to  finde  him  guilty,  if  the  truth  of  the  case  be  so ;  and  if  it 
be  alledged  before  the  offence  done,  to  finde  the  day  when  it  was  done  in  rei  veri- 
tate,  for  they  are  sworn  ad  veritatem  dicendam,  and  then  the  forfeiture  shall 
relate  but  to  the  day  in  the  verdict,  which  was  the  day  of  the  offence  done,  and 
not  to  the  day  in  the  indictment."  Syer's  Case,  3  Inst.  230.  From  the  opinion 
of  the  Judges  in  this  case  it  is  clear,  that  in  an  indictment  for  burglary,  it  is  not 
necessary  to  lay  the  particular  day  when  the  felony  was  committed,  but  on  proof 
of  its  being  committed  in  the  night-time  of  some  day  previous  to  the  framing  of 
the  indictment,  it  would  be  suflScient.  But  an  indictment  requires  that  some  pre- 
cise day  should  be  laid,  though  proof  of  the  day  on  which  the  burglary  has  been 
committed  need  not,  as  we  learn  from  the  above  passage  of  Lord  Coke,  corres- 
pond therewith.  And  we  observe  that  the  precedent  above  given  from  Lord 
Hale  mentions  a  certain  day.  Eelyng  cites  this  case  of  Syers,  upon  the  same 
point  being  raised  in  favor  of  Sir  Henry  Vane  upon  his  trial  for  high  treason. 
"  Although  the  treason  of  compassing  the  king's  death,''  he  says,  "  was  laid  in 
the  indictment  to  be  30th  of  May  11  Car.  II. ;  yet  upon  the  evidence  it 
appeared,  that  Sir  H.  Vane,  the  very  day  the  late  king  was  murdered,  did  sit  in 
council  for  the  ordering  of  the  forces  of  the  nation  against  the  king  that  now  is, 
and  so  continued  all  along  until  a  little  before  the  king's  coming  in. 

"  It  was  resolved,  that  the  day  laid  in  the  indictment  was  not  material,  and 
the  jury  are  not  bound  to  find  him  guilty  that  day,  but  may  find  the  treason  to 
be,  as  it  was  in  truth,  either  before  or  after  the  time  laid  in  the  indictment,  as  it 
is  resolved  in  Syer's  Case,  3  Inst.  230.  And  accordingly  in  this  case  the  jury 
found  Sir  H.  Vane  guilty^of  the  treason  in  the  indictment  the  20th  January,  1 
Car.  II.  which  was  from  the  very  day  the  late  king  was  murdered,  and  so  all 
his  forfeitures  relate  to  that  time,  to  avoid  all  conveyances  and  settlements  made 
by  him."    Kelyng,  16. 

Again,  upon  the  trial  of  Mr.  Townley  in  1746  for  high  treason,  his  counsel 
objected,  that  the  overt  acts,  which  were  for  levying  war,  were  charged  in  the 
indictment  to  have  been  committed  on  the  10th  October,  and  on  that  day  only, 
whereas  all  the  evidence  was  of  overt  acts  committed  on  different  days  subse-  ' 
quent  to  that  time ;  but  the  court  overruled  the  objection.  Foster,  8.  And  in 
a  note  subjoined  to  this  case  in  Foster,  whether  by  the  learned  judge  himself  or 
his  nephew,  Mr.  Dodson,  who  published  the  second  edition  of  his  work,  does  not 
appear,  we  find  "  that  Lord  Balmerino,  who  had  neither  counsel  nor  witness  at 
his  trial,  insisted  on  the  same  point ;  and  the  House,  out  of  their  extreme  ten- 
derness in  case  of  life  (after  the  Lord  Chancellor  had  delivered  his  opinion 
clearly,  that  the  time  is  not  material,  provided  the  treason  be  committed  before 
the  bill  found),  put -the  question  to  the  Judges;  Lord  C.  J.  Lee  delivered  their 
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unanimous  opinion,  that  the  day  is  not  material,  provided  the  treason  be  proved 
to  have  been  committed  before  the  finding  of  the  bill."  Foster,  9.  That  the 
law  is  the  same  in  cases  of  murder,  we  learn  from  another  passage  in  Hale.  "If 
A.  be  indicted,  that  the  first  of  July  21  Car.  11.  he  robbed  or  murdered  B.  and 
upon  evidence  it  appears,  that  it  was  committed  another  day  or  year,  either 
after  or  before  the  time  laid  in  the  indictment,  yet  this  proves  the  issue  for  the 
king."    2  Hale  P.  C.  291. 

The  above  extracts  abundantly  prove  that  it  is  not  necessary  in  burglary  to 
lay  the  precise  day  on  which  the  oflfence  may  have  been  committed ;  and  that  the 
indictment  may  be  good,  even  if,  at  the  day  laid,  no  burglary  had  actually  taken 
place. 

The  precedent  furnished  by  Lord  Hale  does  not  specify  the  particular  hour  of 
the  night  at  which  the  burglary  took  place.  But  elsewhere  he  says:  "Where 
the  time  of  the  day  is  material  to  ascertain  the  nature  of  the  offence,  it  must  be 
expressed  in  the  indictment  —  as,  in  an  indictment  for  burglary  it  ought  to  say,  tali 
die  circa  horam  decimam  in  nocte  ejusdem  diei  felonic^  et  burglarit^r  fregit,  yet 
by  some  opinions  burglarit^r  carries  a  sufficient  expression,  that  it  was  done  in 
the  night-time."  2  Hale  P.  C.  179.  Kegina  i>.  Thompson,  2  Cox  C.  C.  445. 
"  The  term  burglariously,"  says  Hinman  J.  in  Lewis  u.  The  State,  16  Connec- 
ticut, 32,  34,  "  is  understood  in  modern  professional  language,  to  imply  that  the 
act  was  done  in  the  night."  And  it  may  be  remarked  obiter,  that  the  words  ejusdem 
diei  presuppose  the  mention  of  a  certain  day,  at  all  events,  laid  in  the  indict- 
ment. And  that  the  precise  hour  should,  at  all  events,  be  mentioned,  we  have 
the  authority  of  East,  founded  on  a  case  actually  decided  on  this  point.  "  The 
indictment  must  also  not  only  state  the  fact  to  have  been  done  in  the  night  of 
such  a  day,  but  it  ought  also  to  express  at  about  what  hour  of  the  night  it  hap- 
pened ;  though  it  does  not  seem  necessary  that  the  evidence  should  strictly  cor- 
respond with  the  latter  allegation.  In  Waddington's  Case  the  indictment  for 
burglary  alleged  the  fact  to  have  been  committed  in  the  night,  but  did  not 
express  at  or  about  what  hour  it  was  done.  Gould  J.  held  the  indictment  insuf- 
ficient as  for  a  burglary,  and  directed  the  prisoner  to  be  found  guilty  of  simple 
larceny  only.  He  said,  '  that  as  the  rule  then  established  was,  that  a  burglary 
could  not  be  committed  during  the  twilight,  it  was  therefore  necessary  to  specify 
the  hour,  in  order  that  the  fact  might  appear  upon  the  face  of  the  indictment  to 
have  been  done  between  the  twilight  of  the  evening  and  that  of  the  morning.' " 
Waddington's  Case,  2  East  P.  C.  513.  The  State  v.  G.  S.  2  Tyler,  195,  200. 
But  see  Regina  v.  Thompson,  2  Cox  C.  C.  377,  Patterson  J. 

In  Massachusetts  it  has  been  held,  in  the  case  of  Commonwealth  u.  Williams, 
2  Gushing,  582,  that  since  the  passing  of  statute  1847,  ch.  13,  defining  "  the 
time  of  night-time  in  criminal  prosecutions,"  it  is  sufficient  to  allege,  generally, 
that  an  offence  was  committed  in  the  night-time,  without  designating  the  particu- 
lar hour  of  the  night ;  and  by  such  allegation  is  to  be  understood  the  period  of 
night-time  as  defined  in  that  statute.  In  this  case  Dewey  J.  said:  "The  alle- 
gation in  the  indictment  is,  that  the  defendant  broke  and  entered  the  city  hall  on 
the  twelfth  day  of  November  1847 ,_ '  in  the  night-time  of  said  day.'  It  has  been 
considered  proper  and  necessary,  until  the  statute  of  1847,  ch.  13,  and  such  are 
the  usual  precedents,  to  state  some  particular  hour  of  the  night  in  which  the 
burglary  was  alleged  to  have  been  committed.    The  reason  for  this  seems  to 
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have  been,  that  one  might,  with  a  felonioua  intent,  have  broken  and  entered  a 
building,  at  a  time  properly  called,  in  popular  language,  night-time,  and  yet  not 
have  committed  the  crime  of  burglary :  the  time  in  which  that  oflfence  can  be 
committed  being  not  so  far  extended  as  to  embrace  the  night-time,  in  the  ordi- 
nary use  of  that  word,  but  a  period  when  the  light  of  day  had  so  far  disappeared, 
that  the  face  of  a  person  was  not  discernible  by  the  light  of  the  sun  or  twilight. 
But  the  statute  just  cited  has  defined  '  night-time'  for  all  purposes  of  criminal 
proceedings.  Wherever  '  night-time '  is  now  used  in  an  indictment,  as  descrip- 
tive of  the  time  of  the  commission  of  the  oflfence,  it  is  to  be  understood  of  the 
night-time  as  defined  by  this  statute.  The  allegation,  that  the  breaking  and 
entering  were  in  that  night-time,  is  virtually  an  allegation  that  the  offence  was 
committed  during  the  time  between  one  hour  after  sunsetting  on  one  day,  and 
one  hour  before  sunrising  on  the  next  day."  In  Commonwealth  v.  Lamb,  1 
Gray,  493,  it  was  held,  that  an  indictment  on  the  Rev.  Sts.  ch.  126,  §  5,  which 
imposes  a  punishment  on  "  every  person  who  shall  wilad'y  and  maliciously  burn, 
either  in  the  night-time  or  in  the  daytime,"  any  building  therein  mentioned,  is 
not  defective  by  reason  of  its  alleging  the  offence  to  have  been  committed  in  the 
night-time  between  the  hour  of  sunsetting  on  one  day  and  the  hour  of  sinrising 
on  the  next  day,  notwithstanding  St.  1847,  ch.  13 ;  although  this  error  in  the 
indictment  would  be  fatal  to  sustaining  the  indictment,  as  charging  the  burning 
a  building  in  the  night-time.  But  that  is  immaterial,  as  the  punishment  author- 
ized by  the  statute  for  burning  the  buildings  therein  described,  either  in  the  day 
or  night  time,  is  the  same. 

Lastly,  the  allegation  of  time  must  be  repeated  in  the  averment  of  every  dis- 
tinct material  fact ;  but  after  the  day  and  year  have  once  been  stated  with  cer- 
tainty, it  is  afterwards,  in  subsequent  allegations,  sufficient  to  refer  to  them  by 
the  words  "  and  then"  (et  adtunc),  and  the  effect  of  these  words  is  equivalent 
to  an  actual  repetition  of  the  time.  1  Starkie  Crim.  PI.  2d  ed.  68.  1  Hale  P. 
C.  178.  But  the  word  copulative  "  and,"  without  the  addition  of  "  then,"  would 
be  insuflicient.     2  Hawkins  P.  C.  ch.  23,  §  88.     Cro.  Eliz.  739. 

n.  With  regard  to  the  second  essential  qualification  in  an  indictment  for  burg- 
lary, as  above  laid  down  by  Hale,  in  the  first  place  every  indictment  for  felony 
must  always  allege  the  fact  to  haye  been  done  felonicS,  feloniously.  2  Hale 
P.  C.  184.  And,  without  the  insertion  of  such  word,  an  indictment  for  burglary 
would  fail ;  nor  is  the  word  "  feloniously  "  sufficient,  unless  the  word  "  burglari- 
ously" be  added.  "For,"  as  Hale  says,  "it  is  a  legal  word  of  art,  without 
which  burglary  cannot  be  expressed  with  any  kind  of  other  word,  or  other  cir- 
cumlocution." 1  Hale  P.  C.  550;  2  East  P.  C.  512.  In  Long's  Case,  Coke, 
speaking  of  the  bad  Latin  which  should  not  impeach  judicial  writs,  says :  "  The 
same  law  of  indictments,  as  if  in  an  indictment  it  be  prcefato  Beginos  where  it 
should  be  prmfatce  Begince,  or  prcefatm  Begi  for  prcefato  Begi,  or  the  like,  foras- 
much as  the  word  is  Latin  and  significant,  and  although  it  be  not  true  Latin,  the 
indictment  for  such  incongruity  shall  not  be  quashed.  But  if  the  word  be  not 
Latin,  nor  allowed  by  the  law  as  vocabulum  artis  (or  every  art  and  science 
has  propria  vocabula  artis),  but  is  insensible,  there  if  it  be  in  a  point  material, 
it  makes  the  indictment  insufficient,  as  burglaria,  burglaritfir,  murdrum,  felonic6, 
and  the  like,  are  vocabula  artis,  known  to  the  law,  and  therefore  if  such  words, 
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or  the  like,  are  mistaken  in  an  indictment,  so  that  there  is  in  a  material  place  a 
word  insensible,  which  is  not  Latin,  nor  any  word  known  in  law,  it  makes  the 
indictment  vicious  and  insufficient,  as  murdredum,  for  murdrum,  or  hwgarit&r 
for  burglaritir,  felonitir  iov  felonici.  Long's  Case,  5  Eep.  121.  And  how  strict 
has  been  the  attention  paid  to  the  word  "  burglariously,"  in  indictments  for 
burglary,  will  be  seen  from  the  following  case. 

"Richard  Vaux  brought  appeal  of  burglary  against  Thomas  Brooke,  and 
declared  that  the  defendant  domum  mansionalem  prsedicti  Ricardi  Vaux  felonicfe 
et  burgalit^r  fregit,  &c."  The  defendant  pleaded  not  guilty,  and  by  a  jury  of 
the  county  of  Bucks,  which  appeared  this  term  at  the  bar,  he  was  convicted 
of  the  felony  and  burglary  aforesaid,  and  the  defendant's  counsel  moved,  in 
arrest  of  judgment,  that  the  declaration  was  insufficient,  because  the  word  hurg- 
aliter  was  of  no  signification,  but  the  declaration  ought  to  be  bur'glariter,  or 
burgularitlr,  and  the  offence  is  called  burglary,  or  burgulary,  and  not  burgalry, 
for  there  wants  an  I  between  g,  and  a,  and  in  the  latter  syllable  I  is  inserted  in 
lieu  of  r,  and  burglaritfir  est  vox  artis,  as  felonici,  murdravit,  rapuit,  excambium, 
warrantizare,  frankalmoign,  frank-marriage,  and  several  others,  which  cannot  be 
expressed  by  any  periphrasis  or  circumlocution ;  and  this  word  burglary  is 
derived  from  these  two  words,  burgh'  and  laron,  and  therefore  burglary,  or 
burgulary,  is  sufficient,  but  not  burgalry,  for  that  wants  sense ;  and  many  prece- 
dents warrants  burgularitir  to  be  good,  but  none  was  found  to  warrant  burga- 
liter ;  and  upon  this  exception  Cur.  adv.  vult,  till  the  next  term ;  and  in  the 
mean  time  the  plaintiff  died ;  and  that  was  shown  to  the  court  by  the  defendant's 
counsel  as  amicus  curiae  (6  Mod.  143),  and  made  manifest  by  sufficient  testi- 
mony, and  thereupon  the  court  was  moved,  that  forasmuch  as  for  this  felony  and 
burglary  he  was  once  convicted  at  the  suit  of  the  party,  he  could  never  be 
charged  with  the  same  offence  at  the  suit  of  the  king,  that  he  might  be  thereof 
discharged,  and  upon  that  the  court  took  advice ;  and  it  was  resolved,  that  if  the 
declaration  had  been  sufficient,  then  being  convicted  at  the  suit  of  the  party,  he 
should  not  again  be  impeached  at  the  suit  of  the  king ;  but  it  was  resolved  that 
the  declaration  here  was  insufficient,  and,  therefore,  he  was  discharged." 
Brooke's  Case,  4  Rep.  39 ;  same  case  alluded  to  by  Crompton,  fol.  34. 

In  Massachusetts,  it  has  been  decided,  that  the  statute  definition  of  house- 
breaking has  done  away  with  the  common-law  requisitions  of  the  offence,  so  that 
burglarit^r  no  longer  makes  a  part  of  the  quo  modo  of  the  crime.  TuUy  v.  The 
Commonwealth,  4  Metcalf,  357.  "  We  call  this  decision  an  important  one," 
says  George  Bemis,  Esq.  in  an  interesting  article  in  The  Law  Reporter,  vol. 
DC.  p.  387,  "because  in  connection  with  a  class  of  cases  which  have  begun  to 
form  a  Lne  of  precedents  in  the  Massachusetts  courts,  Joslyn  v.  The  Common- 
wealth, 6  Metcalf,  236 ;  Devoe  v.  The  Commonwealth,  3  Metcalf,  316 :  Com- 
monwealth V.  Squire,  1  Metcalf,  258,  the  old  landmarks  are  fast  vanishing  in  the 
jurisprudence  of  that  respectable  Commonwealth,  before  the  supposed  efficacy  of 
statute  phraseology, — phraseology,  too,  which  has  hardly  changed  a  whit  for 
the  last  half  century,  and  under  which  common-law  technicalities  have  hitherto 
been  deemed  indispensable."  See  also  an  article  by  the  same  writer  in  The 
Law  Reporter  (n.  s.)  vol.  VI.  p.  199. 

I  Lambard,  in  his  Justice,  says  it  comes  from  "  Bower,"  an  inner  chamber. 
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But  if  the  word  burglcmoualy,  in  the  indictment,  were  merely  misspelt,  and 
were  idem  sonans,  as  if  it  were  berglariously  instead  oi  burglariously,  such  error 
would  not  vitiate  the  indictment."  Williams  v.  Ogle,  2  Strange,  889.  Rex  v. 
Shakespeare,  10  East,  83.     Archbold  Crim.  PL  (14th  ed.  181)  174. 

Lord  Hale  complains  of  the  strictness  necessary  to  be  observed  in  these  tech- 
nicalities of  indictments.  "In  favor  of  life,"  he  says,  "great  strictness  has 
been  in  all  times  required  in  points  of  indictments,  and  the  truth  is,  that  it  is 
grown  to  be  a  blemish  and  inconvenience  in  the  law  and  the  administration 
thereof.  More  oflfenders  escape  by  the  over  easy  ear  given  to  exceptions  in 
indictments  than  by  their  own  innocence,  and  many  times  gross  murders,  burg- 
laries, robberies,  and  other  heinous  and  crying  offences,  escape  by  these  unseem- 
ly niceties,  to  the  reproach  of  the  law,  to  the  shame  of  the  government,  to  the 
encouragement  of  villany,  and  to  the  dishonor  of  God.  And  it  were  very  fit  that 
by  some  law  this  overgrown  ciiriosity  and  nicety  were  reformed,  which  is  now 
become  the  disease  of  the  law,  and  will,  I  fear,  in  time  grow  mortal,  without 
some  timely  remedy."  3  Hale  P.  C.  193.  Brown  d.  The  Commonwealth,  8  Massar 
chusetts,  at  p.  65.  Commonwealth  v.  Bugbee,  4  Gray,  at  p.  408.  But  it  must 
be  remembered  that  in  Hale's  time  prisoners  had  not  the  benefit  of  the  assistance 
of  counsel  in  cases  of  felony  to  the  extent  they  have  now,  except  in  high  treason, 
and,  in  addition  to  this,  that  the  net  spread  by  an  indictment  for  burglary  is  a 
very  wide  one,  for  on  failure  of  proof  of  the  actual  burglary,  a  prisoner  may  be 
convicted  according  to  the  circumstances  of  the  case,  of  breaking  the  dwelling- 
house  and  stealing  therein,  of  stealing  in  the  dwelling-house  to  the  value  of  £5, 
or  of  a  simple  larceny,  and  that  all  upon  one  indictment. 

m.  With  regard  to  the  third  point  mentioned  by  Hale,  the  words  fregit  et 
intravit,  — AnglicS,  "  broke  and  entered,"  are  both  necessary  to  support  an  in- 
dictment for  burglary,  for,  as  we  have  already  seen,  the  breaking  without  the 
entry,  and  the  entry  without  the  breaking,  are  insufficient. 

In  the  indictment  under  the  statute  7  &  8  Geo.  IV.  ch.  29,  §  11,  the  words 
Jreaft  oMf  used  there  must  be  strictly  followed.  "  The  prisoner  was  indicted  at  the 
Central  Criminal  Court  February  1835,  for  that  he,  about  the  hour  of  six  in  the 
night  of  the  27th  of  January,  at  the  parish  of  St.  George,  Bloomsbury,  being  in 
the  dwelling-house  of  James  Henry  Henderson,  did  steal  a  cloak  and  other  ar- 
ticles enumerated,  and  having  committed  the  said  felony  about  the  said  hour, 
feloniously  and  burglariously  did  break  to  get  out  of  the  said  dwelling-house. 
There  was  a  second  count,  which  charged  that  the  prisoner  being  in,  and  having 
stolen,  did  break  and  get  out.  Clarkson,  for  the  prisoner,  objected  that  the  in- 
dictment was  bad,  inasmuch  as  the  words  of  the  statute  7  &8  Geo.  IV.  ch.  29, 
§  11,  were  not  followed.  Vaughan  J.  and  Patteson  J.  were  of  the  same  opin- 
ion, and  the  jury  were  charged  that  they  must  confine  themselves  to  the  question 
of  whether  the  prisoner  was  guilty  of  the  simple  larceny."  Rex  v.  Compton,  7 
Carrington  &  Payne,  139. 

rV.  With  regard  to  the  fourth  point,  the  word  Tiouse  would  be  insufficient  to  sup- 
port an  indictment  for  burglary.  1  Hawkins  P.  C.  ch.  17,  §  17.  But  Hawkins 
Bays  in  a  subsequent  part  of  the  same  section,  "  Staundeforde  and  Anderson 
mentioned  precedents  of  indictments  of  burglary  in  domo  without  adding  man- 
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sionali.  However  the  constant  course  of  late  precedents  and  opinions  makes 
it  certainly  very  dangerous,  if  not  an  incurable  fault,  to  omit  the  word  man- 
sionalis  in  an  indictment  of  burglary  in  a  house ;  and  therefore,  without  question, 
it  ought  always  to  be  inserted  where  the  truth  of  the  case  will  bear  it."  The 
term  mansion-house,  domus  mansionalis,  used  by  Hale,  has  grown  into  disuse, 
and  has  become  confined  in  its  application  to  houses  of  a  larger  description  than 
common,  and  the  word  dwelling-Jioiise  is  now  generally  used.  But  the  word 
"mansion-house  "  sufficiently  describes  a  dwelling-house.  Commonwealth  v.  Pen- 
nock,  3  Sergeant  &  Kawle,  199. 

The  indictment  must  lay  with  preicision  whose  dwelling-house  it  is  in  which  the 
burglary  has  been  committed,  and  if  this  be  not  laid  correctly  there  can  be  no 
conviction  either  for  burglary  nor  for  a  larceny  committed  in  such  dwelling- 
house,  to  the  value  of  £5.  "At  the  Old  Bailey,  February  session  1783,  the 
prisoner  was  indicted  for  burglary  in  the  dwelling-house  of  John  Snoxall,  and 
stealing  goods  therein,  the  property  of  Ann  Lock.  It  appeared  that  it  was  not 
the  dwelling-house  of  Snoxall,  and  it  was  therefore  held  by  BuUer  J.  and  Gould 
J.  that  the  prisoner  could  not  be  found  guilty  either  of  the  burglary  or  of  steal- 
ing to  the  amount  of  40s.  in  the  dwelling-house,  under  the  12  Anne,  ch.  7,  for 
it  is  essential  in  both  cases  to  state  in  the  indictment  the  name  of  the  person,  in 
whose  house  the  offences  are  committed."  White's  Case,  1  Leach  C.  C.  (4:th  ed.) 
262;  2  East  P.  C.  613.  So  in  October  1785  "  William  Woodward  was  in- 
dicted for  stealing  in  the  dwelling-house  of  Sarah  Lunns.  It  appeared  in  evi- 
dence that  her  name  was  Sarah  London.  Sergeant  Adair,  Recorder,  held 
the  variance  fatal  to  the  capital  part  of  the  indictment."  Woodward's  Case,  1 
Leach  C.  C.  4th  ed.  116  note.  In  Ohio,  it  is  sufficient  to  lay  the  ownership 
of  the  house  in  a  married  woman  who  lives  apart  from  her  husband,  and  has 
the  occupancy  and  control  of  the  dwelling.  Ducher  v.  The  State,  18  Ohio, 
308. 

In  Cole's  Case,  M.  37  &  38  Eliz.  B.  R.,  "  an  indictment  quod  shopam 
cujusdam  Ricardi  (without  adding  the  surname)  burglarit^r  et  felonies  fregit 
et  intravit,  it  was  admitted  for  the  matter  by  the  Court  of  King's  Bench  to 
be  good;  but  doubted  whether  it  was  good  on  account  of  the  omission  of 
surname."  Cole's  Case,  1  Hale  P.  C.  558.  The  reporter  however  says,  it 
was  holden  good.  Moor,  466 ;  2  East  P.  C.  613.  In  Moor  it  is  said  that  a 
blank ^  was  left  for  the  surname. 

In  3  Chitty  Crim.  Law,  1098,  it  is  said,  "  that  there  can  be  little  doubt 
that  at  the  present  day  such  an  omission  would  be  considered  as  material." 
2  Russell  47  note  4th  ed.  "  In  all  cases  of  this  description,  if  there  be 
any,  the  slightest  doubt,  whether  the  house  broken  and  entered  should  be 
described  as  the  dweUing-house  of  A.  B.  or  C,  the  pleader  should  obviate 
the  difficulty  by  inserting  counts  alleging  it  to  be  the  dwelling-house  of 
A.  B.  and  C.  respectively."  Archbold  Crim.  PI.  290,  7th  ed.  The  word 
"of"  sufficiently  alleges  the  ownership  of  the  property.  Commonwealth 
V.  Williams,  2  Cushing,  682.  "  Belongmg  to  one  C.  G."  is  also  sufficient. 
Commonwealth  v.  Hamilton,  16  Gray,  480. 

Burglary  may  be  committed  in  a  church,  at  common  law.  Regina  v.  Baker, 
8  Cox  C.  C.  681  (1849).  In  this  case  Alderson  B.  said;  "  I  take  it  to  be 
settled  law,  that  burglary  may  be  committed  in  a  church,  at  common  law.    I 
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so  held  lately  on  circuit.  See  Regina  v.  Nicholas,  1  Cox  C.  C.  218.  An 
indictment  for  burglary  in  a  church  need  not  lay  the  offence  as  committed  in 
a  dwelling-house.  "  An  iudictment,"  says  Hale,  "quod  felonicA  et  burgla- 
riter  fregit  et  intravit  ecclesiam  parochialem  de  D.  eS,  intentione,  is  a  good 
indictment  for  burglary,  for  ecclesia  is  domus  mansionalis."  1  Hale  P.  C. 
656.  But  it  is  not  necessary  to  say  that  a  church  is  a  mansion-house,  for 
burglary  in  a  church  is  a  distinct  burglary  of  itself.  And  Coke  says :  "  They 
be  burglars  which  break  any  house  or  church  in  the  night,  although  they  take  away 
nothing.''  8  Inst.  66.  In  the  case  therefore  of  a  burglary  in  a  church,  the 
indictment  should  lay  that  the  prisoner  feloniously  and  burglariously  broke  and 
entered  the  parish  church  of  the  parish  to  which  it  belongs,  with  intent,  &c. 
according  to  the  circumstances  of  the  case.  2  East  P.  C.  512.  2  Russell  on 
Crimes,  46  note  4th  ed.  In  some  of  the  United  States,  this  offence  is  now 
provided  for  by  statute,  which  makes  it  a  distinct  felony  to  break  and  enter  any 
church  or  chapel,  and  steal  any  chattel  therein.  But  in  a  recent  case  Alder- 
son  B.  ruled  that  the  acts  of  Parliament  which  particularly  relate  to  offences 
respecting  churches,  do  not  destroy  the  offence  at  common  law.  Regina  v. 
Baker,  3  Cox  C.  C.  681. 

Where  an  out-house  having  the  same  protection  as  the  dwelling-house  under 
the  statute  7  &  8  Geo.  IV.  ch.  29,  §  13,  has  been  broken  into,  the  offence 
may  either  be  laid  to  have  been  committed  in  the  dwelling-house,  or  in  the 
building,  parcel  thereof.  "  In  Garland's  Case,  the  jury  found  specially  that  the 
prisoner  broke  and  entered  in  the  night-time  (with  intent  to  steal) ,  an  out-house 
in  the  possession  of  George  Shore,  and  occupied  by  him  with  his  dwelling-house, 
mentioned  in  the  indictment,  and  separated  therefrom  by  an  open  passage  eight 
feet  wide ;  and  that  the  said  out-house  was  not  connected  with  the  said  dwelling- 
house  by  any  fence  including  both.  In  Easter  term,  16  Geo.  IH.  the  Judges 
were  of  opinion  that  there  should  be  judgment  for  the  prisoner,  for  the  jury 
should  have  found  it  pared  of  the  dwelling-house  if  it  were  so."  Rex  v.  Gar- 
land, Somerset  Lent  Assizes  1776,  from  Mr.  J.  Gould's  MSS.  2  East  P.  C.  493. 
So  also  in  Dobbs's  Case,  the  prisoner  was  indicted  for  burglary  in  the  stable  of 
James  Bayley,  part  of  Ms  dwelling-house.     Dobbs's  Case, '2  East  P.  C.  613. 

The  parish  in  which  the  dwelling-house  or  church  where  the  burglary  has  been 
committed  must  be  stated  in  the  indictment,  and  proved  as  laid ;  the  slightest 
variance  is  fatal.  Purcell  Crim.  PI.  64.  2  Starkie  Crim.  PI.  437  note  z. 
But  it  has  been  held  that  if  it  be  not  expressly  stated  where  the  dwelling-house  is 
situated,  it  shall  be  taken  to  be  situated  at  the  place  named  in  the  indictment  by 
way  of  special  venue.  Commonwealth  v.  Lamb,  1  Gray,  493.  2  Russell  on 
Crimes,  47.  4th  ed. 

The  prisoner  was  tried  and  convicted  before  Mr.  J.  Bayley  at  the  Lancaster 
Summer  Assizes  1824,  of  stealing  in  a  dwelling-house,  but  a  doubt  having  oc- 
curred whether  the  house  was  sufficiently  described  in  the  indictment,  the  learned 
judge  submitted  the  point  to  the  consideration  of  the  Judges.  '  The  indictment 
stated  that  the  prisoner,  on  the  6th  of  August  6  Geo.  IV.  at  Liverpool,  in  the 
county  aforesaid,  one  coat,  value  40s.  of  the  goods  and  chattels  of  Daniel  Jack- 
son, in  the  dwelling-house  of  William  Thomas,  then  and  there  being,  then  and 
there  feloniously  did  steal,'  &c.  The  doubt  was,  whether  it  should  not  have 
been  stated,  '  in  the  dwelling-house  of  William  Thomas  there  situate.'    Indict- 
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ments  for  burglary  and  arson  generally  contain  such  a  statement,  and  so  do 
indictments  for  breaking  a  house  in  the  daytime,  or  demolishing  a  house.  In 
Michaelmas  term  1824,  the  Judges  met  and  considered  this  case,  and  held  that 
the  indictment  showed  sufficiently  that  the  house  was  situate  at  Liverpool,  and 
that  the  conviction  was  therefore  proper.     Eex  v.  Napper,  1  Moody  C.  C.  44. 

So  also  in  the  case  of  Regina  v.  Brookes,  who  was  tried  for  burglary  at  the 
Worcester  Spring  Assizes  1842,  before  Mr.  J.  Patteson.  "  The  indictment  al- 
leged that  John  Brookes  late  of  Norton-juxta-Kempsey  in  the  county  of 
Worcester,  laborer,  and  others  (naming  them)  on  the  4thdayof  January  1842,  in 
the  night  of  the  same  day,  with  force  and  arms,  '  at  Norton-juxta-Kempsey ' 
aforesaid,  in  the  county  aforesaid,  the  dwelling-house  of  Thomas  Hooke  there 
situate,  feloniously  and  burglariously  did  break  and  enter,  &c.  (charging  a  burg- 
lary in  the  usual  form,  and  the  stealing  of  certain  articles  therein  mentioned) . 
Whitmore,  for  the  prisoner,  submitted  that  this  indictment  as  to  the  burglary, 
was  bad,  because  the  place,  Norton-juxta-Kempsey,  at  which  the  offence  was 
alleged  to  have  been  committed,  was  not  described  by  some  word,  importing 
some  known  division  of  the  county,  such  as  parish,  vill,  chapelry,  or  the  like. 
Patteson  J.  I  think  that  the  name  of  the  place,  Norton-juxta-Kempsey,  is 
sufficient  of  itself,  without  calling  it  either  a  parish  or  a  vill,  or  any  thing  of  that 
kind."  Regina  v.  Brookes,  Carrington  &  Marshman,  544 ;  '2  Russell  on  Crimes 
47,  4th  ed. 

Where  an  indictment  alleges  a  dwelling-house  to  be  situate  at  the  parish  afore- 
said, the  parish  last  mentioned  must  be  intended.  "The  prisoner  and  two 
others  were  indicted  at  the  Taunton  Spring  Assizes  1832,  before  Mr.  J.  Park,  for 
that  they  '  of  the  parish  of  Walcot,'  in  the  county  of  Somerset,  being  riotously 
and  tumultuously  assembled  at  the  parish  of  St.  Peter  and  St.  Paul,  in  the  city 
of  Bath,  did  then  and  there  feloniously,  and  with  force,  begin  to  demolish,  pull 
down,  and  destroy  a  certain  house  of  John  Cooper  and  William  Bishop, 
'  situate  at  the  parish  aforesaid.'  It  appeared  that  the  house,  which  the  prisoners 
had  begun  to  demolish,  was  situate  in  the  parish  of  St.  Peter  and  St.  Paul;  but 
it  was  objected  by  Rogers  for  the  prisoners,  that  the  parish  was  not  properly  laid, 
because  two  parishes  had  been  previously  laid,  and  the  indictment  did  not  allege 
(as  it  ought  to  have  done),  that  the  house  was  in  the  parish  last  aforesaid. 
He  cited  as  an  authority  1  RoUe  Rep.  223.  On  the  part  of  the  Crown  it  was 
■urged,  that  the  objection,  if  of  any  weight,  ought  to  have  been  the  subject  of 
demurrer,  as  it  was  only  an  ambiguity,  and  for  this  was  cited  WaUbrd  v.  An- 
thony, 8  Bingham,  76.  It  was  also  contended  that  the  words  'parish  aforesaid'' 
referred  to  the  parish  of  St.  Peter  and  St.  Paul,  the  last  antecedent ;  and  Rex  v. 
St.  Mary's,  Leicester,  1  Barnewall  &  Alderson,  327,  was  cited  as  decisive  of  the 
point.  Parke  J.  after  consulting  with  Mr.  J.  Gaselee,  stated  that  the  indictment, 
in  his  opinion,  was  sufficient,  but  still  he  thought  it  better  to  reserve  the  point. 
His  lordship,  on  a  following  day,  said  he  had  fully  considered  the  point,  and  was 
of  opinion,  that  the  parish  aforesaid  must  relate  to  the  last-mentioned  parish,  and 
that  the  indictment  was  therefore  good."  Rex  v.  Richards,  1  Moody  &  Robin- 
son, 177. 

The  prisoners  were  indicted  for  a  burglary  at  the  Old  Bailey  Sessions  1814, 
in  the  dwelling-house  of  William  Alexander  Frampton,  in  the  parish  of  St. 
Catharine  Cree.     It  appeared  in  evidence  that  a  warehouse,  connected  and  occu- 
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pied  with  the  dwelling-house,  was  in  St.  Catharine  Cree,  but  the  dwelling-house 
itself  jras  in  the  parish  of  St.  Andrew  Undershaft.  The  burglary  was  committed 
in  the  warehouse.  One  of  the  questions  reserved  for  the  opinion  of  the  Judges 
was,  whether  the  indictment  properly  laid  the  burglary  to  have  been  committed 
in  the  parish  of  St.  Catharine  Cree,  but  the  Judges  gave  no  opinion  upon  this 
point,  having  decided  the  case  upon  another  ground.  Rex  v.  Bennett,  Russell, 
&  Ryan  C.  C.  289. 

Where  a  dwelling-house  is  partly  in  one  parish  and  partly  in  another,  it  has 
been  held  to  be  correct  to  lay  the  offence  as  committed  in  that  parish,  in  which 
lies  the  part  of  the  house  broken  into. 

In  Regina  v.  Howell,  1  Cox  C.  C.  190,  the  prisoners  were  indicted  for  burg- 
lary at  the  Central  Criminal  Court,  March  1845,  before  the  late  Recorder,  upon 
the  following  indictment:  "  The  jurors  of  our  Sovereign  lady  the  Queen,  upon 
their  oath  present,  that  T.  Howell,  late  of  the  parish  of  St.  Edmund  the  King 
and  Martyr  in  London,  and  within  the  jurisdiction  of  the  Central  Criminal 
Court,  laborer ;  F.  Smith,  late  of  the  same  place,  laborer,  and  R.  Franklin, 
late  of  the  same  place,  laborer,  on  the  10th  day  of  January  in  the  eighth  year  of 
the  reign  of  our  Sovereign  lady  Victoria,  by  the  grace  of  God,  &c.  about  the 
hour  of  ten  in  the  night  of  the  same  day,  with  force  and  arms  at  the  parish  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  the  dwelling-house  of  George 
Warriner,  there  situate,  feloniously  and  burglariously  did  break  and  enter  with 
intent  the  goods  and  chattels,  in  the. same  dwelling-house  then  and  there  being, 
feloniously  and  burglariously,  to  steal,  take,  and  carry  away ;  and  then  and  there 
with  force  and  arms,  two  rings  of  the  value  of  five  shillings  of  the  goods 
and  chattels  of  Felix  Gatayes,  in  the  same  dwelling-house  then  and  there 
being  found,  feloniously  and  burglariously  did  steal,  take,  and  carry  away, 
against  the  peace  of  our  lady  the  Queen,  &c.''  The  house  in  which  the  burglary 
was  committed  was  a  tavern,  of  which  George  Warriner  was  the  proprietor,  and 
Felix  Gatayes  was  a  guest  occupying  a  room  in  the  said  tavern.  The  outer  door 
of  the  house  always  remained  open  during  the  day,  and  through  this  the  pris- 
oners had  made  their  way  to  the  room  in  question,  which  they  entered  by  means 
of  a  skeleton  key.  The  tavern  was  situated  within  two  parishes,  the  boundary 
line  which  separated  them,  running  through  the  room  of  Gatayes.  The  door  of 
the  house,  the  door  of  the  room,  and  a  greater  portion  of  the  room  ]  itself  were 
in  the  parish  laid  in  the  indictment ;  but  a  chest  of  drawers  from  which  the  rings 
were  abstracted  was  in  the  parish  of  St.  Michael,  Cornhill. 

Payne,  on  behalf  of  the  prisoner  Howell,  submitted  that  there  was  a  variance 
between  the  local  description  in  the  indictment  and  that  proved.  The  prisoners 
were  alleged  to  be  of  a  certain  parish,  and  this  was  referred  to  subsequently,  in 
describing  the  dwelling-house  as  there  situate,  meaning  the  parish  of  St.  Ed- 
mund the  King  and  Martyr ;  but  it  was  proved  in  evidence  that  the  dwelling- 
house  was  situate  in  two  parishes,  and  therefore  the  allegation,  which  was  a 
material  one,  was  not  sustained.  It  was  true  that  the  part  of  the  house  broken  into 
was  in  the  parish  laid,  but  the  statement  was  not  that  the  breaking  was  in  the 
parish,  but  that  the  dwelling-house  was  so.  He  then  referred  to  Rex  v.  Ben- 
nett, Russell  &  Ryan  C.  C.  289,  where  a  somewhat  similar  point  was  raised, 
but  not  determined.    At  any  rate  he  was  entitled  to  ask  of  the  prosecutor 
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whether  they  would  rely  on  the  burglary,  or,  relinquishing  that,  rest  their  case  on 
the  la  cetiy  of  the  goods. 

B.  C.  Robinson  for  the  prosecution.  It  is  not  less  true  that  the  dwelling-house 
of  a  party  is  in  a  particular  parish,  merely  because  some  small  portion  of  it  is  in 
another  parish.  Every  part  material  to  the  present  indictment  is  situated  as 
laid,  and  this  constitutes  the  distinction  between  the  present  case  and  that  of 
Rex  V.  Bennett.  There  the  pa  t  broken  was  not  in  the  parish  laid,  but  was 
assumed  to  be  parcel  of  a  dwelling-house  situate  in  the  alleged  pariah.  A  single 
dwelling,  part  of  which  is  occupied  by  A.,  and  another  part  by  B.,  may  be  taken 
to  be  two,  so  that  a  burglary  in  B.'s  portion  may  be  alleged  to  be  in  his  dwelling- 
house.  This  fhows  that  a  house  is  severable  when  occupied  by  two  persons,  and 
why  may  it  not  be  so  when  occupied  by  one  ?  As  to  the  goods  stolen  being 
located  in  another  parish,  it  is  immaterial,  since  there  is  no  necessity  to  allege 
stealing  at  all ;  breaking,  with  intent  to  steal,  is  the  gist  of  the  charge,  and  as 
there  were  other  goods  in  the  same  room,  which  were  situated  in  the  alleged 
parish,  it  will  be  a  question  for  the  jury  whether  the  intent  was  not  to  steal 
them,  as  well  as  those  which  were  actually  stolen.  The  portion  of  the  indict- 
ment therefore  which  sets  out  the  stealing,  may  be  rejected  as  surplusage,  as 
far  as  the  burglary  is  concerned.  But  still  the  jury  may,  if  they  think  proper, 
convict  of  the  simple  larceny,  for  local  description  is  for  such  purpose  unneces- 
sary, and  a  stealing  being  alleged,  the  words  there  situate  are  superfluous,  and 
may  be  struck  out. 

The  Becorder.  The  common  sense  of  the  matter  seems  to  me  to  be  that  the 
dwelling-house  may  be  laid  to  be  in  the  parish,  where  all  the  acts  necessary  to 
support  the  charge  were  committed,  although  some  part  of  it  is  in  another 
parish ;  but  it  is  for  you  to  consider  whether  it  may  not  be  safer  to  rely  on  the 
larceny  alone,  since,  if  I  am  wrong  in  my  view  of  the  point,  the  whole  indict- 
ment will  fail. 

B.  G.  Bobinson  submitted  that  he  was  not  bound  to  elect,  and,  considering 
that  no  property  was  found  on  the  prisoners,  though  they  were  immediately 
apprehended,  the  jury  might,  perhaps,  think  that  the  larceny  was  not  sufficiently 
proved.  He  deemed  it  right,  therefore,  that  the  whole  case  should  go  to  the 
jury. 

The  Recorder  (in  summing  up)  said :  It  appears  to  me  that  the  indictment 
is  sufficient.  The  objection  relied  on  is,  that  the  word  dwelling-house  has  rela- 
tion to  the  whole  house,  and  that  as  the  whole  house  is  not  in  the  parish  laid, 
there  is  therefore  a  variance.  But  whatever  might  have  been  the  mode  of 
access,  or  whether  we  take  the  outer  door,  or  the  door  of  the  room  itself,  they 
are  all  in  the  alleged  parish.  It  might  have  been  charged  that  the  dwelling- 
house  was  in  two  parishes,  but  I  doubt  whether  that  could  have  been  correct, 
inasmuch  as  the  part  broken  could  only  have  been  situated  in  one.  It  is  true 
that  the  local  description  must  be  strictly  proved,  but  I  think  it  is  here  fully 
established  by  the  evidence.  I  would,  however,  assuming  that  you  believe  the 
facts,  recommend  you  to  limit  your  verdict  to  the  breaking  with  intent  to  steal, 
since  it  is  clear  that  the  stealing,  if  any,  was  in  another  parish.  Or  you  may,  in 
your  discretion,  omitting  all  reference  to  the  burglary,  limit  your  verdict  to  the 
mere  stealing. 

The  jury  pronounced  the  following  verdict:  "  Guilty  of  the  offence  of  burg- 
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lary,  in  the  parish  in  the  indictment  mentioned;  not  guilty  of  stealing  the 
goods.''  The  Recorder  respited  the  judgment  until  he  should  have  an  oppor- 
tunity of  consulting  the  Judges  on  the  point  above  raised.  On  a  subsequent 
daj,  the  Recorder  said  that  he  had  consulted  two  of  the  Judges  on  the  above 
case,  and  they  were  of  opinion  that  the  evidence  supported  the  indictment,  and 
that  the  conviction  was  good.     Regina  v.  Howell,  1  Cox  C.  C.  190. 

In  Regina  v.  Brookes,  Carrington  &Marshman,  643,  the  prisoners  were  indict- 
ed at  the  Worcester  Spring  Assizes  1842,  before  Mr.  J.  Patteson,  for  breaking 
into  a  warehouse.  ' '  The  indictment  charged  that  John  Brookes  late  of  the  parish 
of  St.  Peter  the  Great,  in  the  city  of  Worcester,  laborer,  John  Attwood  late  of, 
&c.  (naming  all  the  other  prisoners)  the  warehouse  of  Henry  Webb  and 
another,  there  situate,  did  break  and  enter,  and  one  hundred  knives,  &c.  of  the 
goods  and  chattels  of  the  said  H.  Webb,  &c.  then  and  there  being  found,  then 
and  there  feloniously  did  steal,  take,  and  carry  away.  It  appeared  in  evidence 
that  the  parish  of  St.  Peter  the  Great  is  partly  situate  in  the  county  of  Worces- 
ter and  partly  situate  in  the  county  of  the  city  of  Worcester.  Whitmore,  for 
the  prisoners,  submitted  that  the  description  of  the  parish,  as  laid  in  the  in- 
dictment, was  insufficient,  and  that  the  locality  of  the  premises  being  mate- 
rial to  this  charge,  it  must  be  proved  as  laid.  According  to  the  allegation 
contained  in  this  indictment,  the  whole  of  the  parish  of  St.  Peter  was  situate 
in  the  county  of  Worcester,  but,  according  to  the  evidence,  a  part  only  of  that 
parish  was  so  situate.  Pattbson  J.  I  am  of  opinion  that  that  is  so,  and 
the  prisoners  must  be  acquitted  of  the  breaking  into  the  warehouse,  but  they 
may  be  convicted  of  the  larceny.  Verdict,  guilty  of  larceny.  Regina  v. 
Brookes,  Carrington  &  Marshman,  643." 

So  also,  in  the  case  of  Rex  v.  Bullock,  1  Moody  C.  G.  324  note,  which  was 
an  indictment  for  breaking  into  a  house  and  stealing  goods,  the  house  was  laid 
to  be  in  the  parish  of  Saint  Botolph,  Aldgate,  and  it  was  proved  that  the  parish 
was  Saint  Botolph  without  Aldgate.  The  learned  judge  who  tried  the  case 
(Littledale  J.)  directed  an  acquittal  of  the  capital  part  of  the  charge,  but  allowed 
a  verdict  of  guilty  of  the  larceny.  He  afterwards  however  doubted  the  pro- 
priety of  the  conviction,  and  reserved  the  point  for  the  opinion  of  the  Judges. 
The  Judges  held,  that  as  there  was  no  negative  evidence  of  there  not  being 
such  a  parish  as  Saint  Botolph,  Aldgate,  the  conviction  was  right. 

Where  an  indictment  alleged  that  a  burglary  was  committed  "  at  the  parish  of 
Woolwich,"  and  the  prosecutor  proved  that  the  correct  name  of  the  parish  was 
"  Saint  Mary,  Woolwich,"  but  the  parish  is  called  the  parish  of  Woolwich  in  the 
Central  Criminal  Court  Act  (4  &  5  Wm.  IV.  ch.  36,  §  2),  it  was  held  by  Parke 
B.  and  Bosanquet  J.  who  tried  the  case  (November  Session  1839)  that  as  that 
act  showed  that  the  parish  was  known  by  the  name  of  the  parish  of  Woolwich, 
the  indicttoent  was  sufficient.  Regina  v.  St.  John,  9  Carrington  &  Payne,  40. 
And  see  Regina  v.  Frowen,  4  Cox  C.  C.  266. 

In  all  cases  where  any  difficulty  is  likely  to  arise  respecting  the  local  descrip- 
tion of  the  dwelling-house,  different  counts  should  be  inserted  in  the  indictment, 
varying  it  according  to  the  circumstances. 

The  allegation  of  place,  as  of  time,  must  be  repeated  in  the  averment  of  every 
distinct  material  fact ;  but  after  the  place  has  been  once  stated  with  certainty,  it 
is  sufficient  afterwards,  in  subsequent  allegations,  to  refer  to  it  by  the  words 


138 


LEADING  CRIMINAL  CASES. 


"there,"  or  " there  situate "  (ibid&m  in  ancient  indictments),  and  the  effect  of 
these  words  is  equivalent  to  an  actual  repetition  of  the  place.  1  Starkie  Crim. 
PL  2d  ed.  58.  1  Hale  P.  C.  178.  2  Hawkins  P.  C.  ch.  26,  §  78.  It  is 
however  usual,  in  modern  practice,  to  repeat  the  words,  "in  the  said  dwell- 
ing-house," or,  "  in  the  said  dwelling-house  then  being,"  and,  "  at  the  parish 
aforesaid,  in  the  county  aforesaid." 

An  indictment  for  house-breaking  at  the  Worcester  Summer  Assizes  1841, 
after  charging  the  prisoner  with  breaking  and  entering  the  house  in  the  usual 
form,  charged  that  he,  forty-two  pieces  of  the.  current  gold  coin  of  this  realm, 
called  sovereigns,  &c.,  in  the  same  dwelling-house  then  and  there  being  found, 
then  and  there  feloniously  did  steal,  take,  and  carry  away,  &c.  Greaves,  for  the 
prisoner,  objected  that  the  words  "  then  and  there,"  were  insufficient,  and  there 
ought  to  have  been  added  to  them,  "  in  the  same  dwelling-house,"  but  Col- 
eridge J.  after  referring  to  Regina  v.  Smith,  2  Moody  &  Robinson,  115, 
where  Patteson  J.  had  held  a  similar  objection  valid,  said:  "  I  had  occasion  to 
mention  that  case  to  my  brother  Patteson,  and  he  seemed  to  think  the  decision 
was  incorrect.  I  think  the  present  indictment  was  sufficient."  Regina  v  An- 
drews, Carrington  &  Marshman,  121. 

Where  an  indictment  for  burglary,  at  the  Welsh  Spring  Circuit  1841,  charged 
that  the  prisoner  feloniously  and  burglariously,  by  night,  the  dwelling-house  of 
one  John  Davies  did  break  and  enter,  with  intent  one  Alice  Davies,  in  the  said 
dwelling-house  then  being,  violently,  and  against  her  will,  then  and  there  felo- 
niously to  ravish  and  carnally  to  know,  &c.  (charging  burglary  with  violence 
under  the  statute).  E.  V.  Williams,  for  the  prisoner,  objected  that  the  indict- 
ment was  insufficient,  and  that  as  burglary  was  defined  to  be  a  breaking  and 
entering  of  the  dwelling-house,  with  intent  to  commit  a  felony  therein,  the  indict- 
ment ought  to  have  alleged  the  intent  to  be  to  ravish  Alice  Davies  in  the  said 
dwelling-house,  and  not  merely  then  and  there.  Coltman  J.  who  tried  the 
case,  said  he  should  certainly  not  stop  the  case  on  this  objection,  but  would  re- 
serve the  point,  if  necessary,  for  the  consideration  of  the  Judges.  The  case 
was  reserved,  but  the  above  point  was  not  considered  by  the  Judges,  but 
they  were  all  of  opinion  that  the  breaking  and  entering  a  dwelling-house,  with 
intent  to  commit  a  rape  (being  the  point  submitted  to  their  consideration)  was 
not  a  crime  which  included  an  assault.  Regina  v.  Watkins,  Carrington  &  Marsh- 
man,  264;   2  Moody  C.  C.  217. 

In  England,  since  the  7  Geo.  IV.  ch.  64,  if  a  burglary  be  committed  within 
500  yards  of  the  boundary  of  a  county,  the  offenders  may  be  tried  in  the  adjoin- 
ing county.  The  12th  section  of  that  statute  (which  repealed  the  2  &  3  Ed.  VI. 
ch.  24,  §  2,  whereby  it  was  required  that  trial  for  murder  should  be  in  the  county 
where  the  death  happened)  purporting  to  be  for  the  more  effectual  prosecution 
of  offences  committed  near  the  boundaries  of  counties,  or  partly  in  one  county 
and  partly  in  another,  enacts,  "  that  where  any  felony  or  misdemeanor  shall  be 
committed  on  the  boundary  or  boundaries  of  two  or  more  counties,  or  within 
the  distance  of  500  yards  of  any  such  boundary  or  boundaries,  or  shall  be  begun 
in  one  county  and  completed  in  another,  every  such  felony  or  misdemeanor  may 
be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in  any  of  the  said 
counties,  in  the  same  manner  as  if  it  had  been  actually  and  wholly  committed 
therein."    An  indictment  for  burglary,  which  had  been  found  by  the  grand  jury 
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for  the  county  of  Hereford,  at  the  Spring  Assizes  1829,  alleged  the  burglary  to 
have  been  committed  "at  the  parish  of  English  Brickner,  in  the  county  of 
Gloucester,  within  500  yards  of  the  boundary  of  the  county  of  Hereford."  Upon 
the  arraignment  of  the  prisoners  at  Hereford,  it  was  objected  that  the  indictment 
was  bad,  on  the  ground  that  the  7  Geo.  IV.  ch.  64,  §  12,  only  applied  to  lar- 
ceny and  other  transitory  felonies,  and  not  to  felonies  which  were  local  in  their 
nature ;  but  the  learned  judge  who  tried  the  case  (Parke  J.)  held  that  the  indict- 
ment was  good,  the  effect  of  the  7  Geo.  IV.  ch.  64,  §  12,  was  to  give  adjoining 
counties  concurrent  jurisdiction  over  1000  yards  ;  that  the  words  "  dealt  with," 
applied  to  justices  of  the  peace,  who  had  consequently  jurisdiction  over  500 
yards  in  the  adjoining  county  to  that  in  which  they  were  qualified  to  act ;  that 
the  words  "inquired  of"  applied  to  the  grand  jury ;  "tried"  to  the  petit  jury, 
and  "  determined  and  punished"  to  the  courts  of  sessions  and  assizes.  Bex  v. 
Ruck,  2  Russell  on  Crimes,  49,  4th  ed.  from  MSS.  of  Mr.  Greaves.  But  see 
Regina  v.  Mtchell,  2  Queen's  Bench,  636. 

V.  We  have  now  arrived  at  the  fifth  qualification,  given  by  Hale  as  essen- 
tial to  support  an  indictment  for  burglary.  "  It  must  be  alleged  that  the  prisoner 
committed  a  felony  in  the  same  house,  or  that  he  broke  and  entered  the  house  to 
the  intent  to  commit  a  felony."  1  Hale  P.  C.  650.  Here  there  are  two  allega- 
tions, either  of  which  is  sufficient  to  support  an  indictment  for  burglary,  for  we 
may  either  say  that  the  prisoner  burglariously  broke  and  entered  with  the  intent 
to  commit  felony,  or  if  the  evidence  can  support  the  charge  of  felony  actually 
committed,  we  may  lay  that  the  prisoner  actually  committed  the  felony  without 
laying  the  intent,  for  the  intent  may  be  inferred  from  the  facts  of  the  case. 

"  The  commission  of  felony,"  Lord  Hale  observes,  "  is  sufficient  evidence  of 
the  intention."  1  Hale  P.  C,  660.  Rex  v.  Locost,  Kelyng,  30.  Common- 
wealth V.  Hope,  22  Pickering,  1,  5. 

First.  With  regard  to  the  first  allegation  above  mentioned  by  Hale,  where  the 
indictment  lays  the  actual  commission  of  felony,  without  laying  the  intent,  the  actual 
commission  of  felony  must  be  proved.  One  was  indicted  for  burglary  and  steal- 
ing goods,  and  it  appeared  that  there  were  no  goods  stolen,  but  a  burglary,  with 
intent  to  steal,  and  not  being  so  laid  as  it  ought  to  have  been.  Lord  C.  J.  Holt 
directed  the  prisoner  to  be  acquitted.  O.  B.  Oct.  1700.  2  East  P.  C.  514.  See 
also  the  judgment  of  BuUer  J.  in  Vandercomb  and  Abbott's  Case,  2  East  P. 
C.  319,  620,  621.  So  also  if  an  indictment  for  burglary  charge  an  actual  rape, 
evidence  of  an  assault,  with  intent  to  ravish,  will  not  support  it. 

Where  an  indictment  for  burglary  charges  an  actual  stealing  of  goods,  the 
owner  of  such  goods  must  be  correctly  named,  Jones  and  Bever's  Case,  Kelyng, 
62,  although  this  case  has  been  overruled  upon  another  point.  "Where  the 
indictment  was  for  breaking  and  entering,  &c.  the  house  of  J.  Davis,  with  in- 
tent to  steal  the  goods  of  J.  Wakelin,  and  there  was  no  such  person  who  had 
goods  in  the  house ;  but  J.  Wakelin  was  put  by  mistake  for  J.  Davis,  the 
prisoner  was  entitled  to  an  acquittal,  and  it  was  ruled  that  the  words  '  J.  Wake- 
lin' could  not  be  rejected  as  surplusage,  for  the  words  were  sensible  and 
material,  it  being  material  to  lay  truly  the  property  in  the  goods,  and  without 
such  words  the  description  of  the  offence  would  be  incomplete.''  Jenk's  Case,  2 
East  P.  C.  614 ;  2  Leach  C.  C.  4th  ed.  774.    3  Greenl.  Ev.  §  17. 
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But  it  appears  that  if  the  name  of  the  goods  has  once  been  correctly  stated  in 
the  indictment,  an  error  in  a  subsequent  part  will  not  vitiate  it.  In  Kegina  v. 
Eudge,  Gloucester  Spring  Assizes  1841,  Coleridge  J.  seemed  clearly  of  opinion 
that  an  indictment  for  murder,  which  alleged  an  assault  on  Martha  Sheddon,  and 
that  the  prisoner,  the  said  Margaret  Sheddon,  did  strike,  &c.  was  not  therefore 
bad.  And  see  Regina  v.  Crespin,  11  Queen's  Bench,  913.  2  Russell  on  Crimes, 
44,  4th  ed.  note  by  Mr.  Greaves.  And  in  Rex  v.  Exminster,  6  Adolphus  & 
Ellis,  598,  where  an  assignment  of  Elizabeth  Mathews,  as  an  apprentice  to 
Rev.  Thomas  Melhuish,  mentioned  her  subsequently  as  Elizabeth  Melhuish,  this 
error  in  the  surname  was  held  by  Lord  Denman  and  Littledale  J.,  the  rest  of 
the  court  concurring,  not  to  vitiate  the  assignment. 

A  bailee  may  have  such  property  in  goods,  as  to  be  considered  the  owner. of 
them,  if  an  indictment  for  burglary  with  intent  to  steal  the  goods,  or  an  indict- 
ment alleging  the  actual  stealing  of  them,  lay  the  ownership  in  him.  The  State 
V.  Ayer,  3  Foster,  301.  The  prisoner  was  indicted  at  the  Central  Criminal 
Court,  November  1830,  before  Mr.  J.  Bosanquet  for  breaking  and  entering  the 
dwelling-house  of  Louis  Ryezor,  and  stealing  a  watch,  the  property  of  David 
Miers.  It  was  proved  by  Mr.  Miers  that  the  house  was  taken  by  his  brother-in- 
law  Mr.  Ryezor,  and  that  the  witness,  who  lived  on  his  own  property,  carried  on 
his  business  of  a  silversmith  there,  for  the  benefit  of  Mr.  Ryezor  and  his  family, 
but  had  himself  no  share  in  the  profits,  and  no  salary.  He  stated  that  he  had 
power  to  dispose  of  any  part  of  the  stock,  which  was  worth  near  3,000Z.,  and 
that  he  might,  if  he  pleased,  take  money  from  the  till  as  he  wanted  it,  but  he 
should  inform  his  brother-in-law  that  he  had  done  so.  He  also  stated,  that  he 
sometimes  bought  goods  for  the  shop,  but  that  sometimes  his  brother-in-law  did 
so ;  with  respect  to  the  breaking,  he  stated  that  a  pane  of  glass  in  the  shop  win- 
dow had  been  cut  for  as  much  as  a  month  before,  but  that  there  was  no  opening 
whatsoever,  as  every  portion  of  the  glass  remained  exactly  in  its  place,  and  that 
at  the  time  of  the  theft,  he  both  saw  and  heard  the  prisoner  put  his  hand  through 
the  glass  and  take  the  watch.  Horry,  for  the  prisoner,  submitted,  first,  that  as 
Mr.  Miers  exercised  so  much  dominion  over  the  stock  in  the  shop,  he  ought  to 
have  been  described  as  a  partner  with  Ryezor ;  and,  secondly,  that  as  the  glass 
of  the  window  had  been  cut  before,  there  was  no  breaking.  Bosanquet  J.  said : 
"  Upon  this  evidence  Mr.  Miers  was  a  bailee  of  the  stock,  and,  therefore,  in  a 
case  of  this  kind,  the  property  may  be  well  laid  in  him ;  and  with  respect  to  the 
breaking,  that  is  quite  sufficient  to  support  the  present  indictment.  Verdict, 
guilty."    Regina  v.  Bird,  9  Oarrington  &  Payne,  44. 

An  indictment  under  the  statute  7  &  8  Geo.  IV.  ch.  29,  §  11,  for  breaking  out 
of  a  dwelling-house,  having  committed  felony  therein,  must,  if  the  felony  be  in 
having  stolen  goods,  allege  the  ownership  of  them  exactly,  as  in  an  indictment 
for  burglary  at  common  law,  and  such  allegation  must  be  proved  as  laid.  So 
also,  an  indictment  under  the  1  Vict.  ch.  86,  §  2,  for  burglary  with  violence, 
must  state  the  person  against  whom  violence  has  been  proved,  and  the  proof 
must  correspond  with  such  allegation.  "  The  prisoners  were  indicted  before 
Alderson  B.  at  the  Monmouth  Spring  Assizes  1838,  for  burglary  with  violence, 
under  the  7  Wm.  IV.  &  1  Vict.  ch.  86,  §  2.  The  indictments  charged  them  with 
having  committed  a  burglary  in  the  dweUing-house  of  Sarah  Williams,  and  struck 
David  James.    The  burglary  was  proved ;  but  it  appeared  that  the  name  of  the 
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person  struck  was  Jones,  and  not  James.  Alderson  B.,  having  conferred  with 
Gumey  B.,  said:  "We  neither  of  us  entertain  any  doubt  on  this  point.  The 
indictment  must  allege  both  the  burglary  and  the  striking,  and  the  proof  must 
correspond  with  the  Indictment.  Verdict,  guilty  of  simple  burglary."  Eegina 
V.  Parfitt,  8  Carrington  &  Payne,  288. 

In  an  indictment  for  burglary  containing  a  charge  of  stabbing,  cutting,  or 
wounding,  under  the  statute  7  Wm.  IV.  ife  1  Vict.  ch.  86,  §  2,  it  is  not  necessary 
to  state  the  instrument  or  means  by  which  the  injury  has  been  inflicted ;  and  such 
statement,  if  made,  does  not  bind  the  prosecutor  to  prove  the  violence  done  by 
such  means.  Rex  v.  Briggs,  1  Moody  C.  C.  318.  In  this  case,  the  first  count  of 
the  indictment  charged  the  prisoners,  that  they,  on  the  9th  of  January  &c.  at 
the  parish  of  Hatfield  &c.  feloniously  &c.  with  a  certain  stick  and  with  their 
feet,  did  strike,  kick  and  wound  William  Lyall  upon  his  head,  with  intent  to 
maim  him,  against  the  statute,  &c.  The  second  count  stated  the  intent  to  be 
to  disfigure,  the  third  to  disable,  the  fourth  to  do  some  grievous  bodily  harm. 
The  jury  found  the  prisoners  guilty  of  wounding  the  prosecutor  with  intent  to 
do  some  grievous  bodily  harm ;  but  they  stated  that  they  could  not  tell  whether 
the  wound  was  caused  by  a  blow  from  a  stick  or  a  kick  with  a  shoe.  Upon  an 
objection  being  taken  by  the  counsel  for  the  prisoners,  that  although  a  wound 
given  by  a  stick  might  be  within  the  statute  9  Geo.  IV.  ch.  34,  §  12,  a  wound 
given  by  a  foot  with  a  shoe  on  it  was  not ;  and  that,  if  it  was,  the  mode  of 
wounding  was  not  properly  described  in  the  indictment,  which  stated  it  to  have 
been  done  with  the  feet  only,  Mr.  J.  Littledale  thought  it  right  to  reserve  the 
point  for  the  consideration  of  the  Judges.  Afterwards,  in  Trinity  term  1831, 
the  case  having  been  argued  before  all  the  Judges  (except  Patteson  J.)  by  Cot- 
tingham  for  the  prisoners,  their  lordships  unanimously  held,  that  the  means  by 
which  the  wound  was  inflicted  need  not  have  been  stated ;  that  it  was  mere  sur- 
plusage to  state  them,  and  that  the  statement  did  not  confine  the  Crown  to  the 
means  stated,  but  might  be  rejected  as  surplusage ;  and  that,  whether  the  wound 
was  from  a  blow  with  a  stick  or  a  kick  from  a  shoe,  the  indictment  was  equally 
supported,  and  they  therefore  held  the  conviction  right.  Rex  v.  Briggs,  1 
Moody  C.  C.  at  p.  322. 

Secondly.  "An  indictment  for  burglary  may  allege  an  intent  to  commit 
felony,  without  alleging  an  actual  felony  committed.  But  in  this  case  care  must 
be  taken  that  the  actual  felony  done  correspond  with  the  felony  laid,  as  intended 
to^be  done,  otherwise  the  indictment  will  be  bad."  1  Hale  P.  C.  561.  2  East 
P.  C.  514.  But  if,  in  committing  the  felony  laid  in  the  indictment  as  intended 
to  be  committed,  a  person  commit  another  felony,  which  results,  from  or  is  neces- 
sarily connected  with  the  felony  intended,  this  will  not  vitiate  the  indictment. 
For,  as  East  observes  (2  East  P.  C.  614),  "  it  is  a  general  rule,  that  a  man  who 
commits  one  sort  of  felony,  in  attempting  to  commit  another,  cannot  excuse  him- 
self upon  the  ground  that  he  did  not  intend  the  commission  of  that  particular 
offence.  Yet  this,  it  seems,"  he  adds,  "  must  be  confined  to  cases  where  the 
offence  intended  is  itself  a  felony ; "  according  to  the  resolution  in  Dobbs's  Case, 
2  East  P.  C.  613,  who  was  indicted  for  burglary  in  breaking  and  entering  a 
stable,  with  intent  to  kill  and  destroy  a  horse.  "  His  object  being  not  to  kill, 
but  to  prevent  the  horse  from  running.  Lord  C.  B.  Parker  held,  that  as  his 
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intention  was  not  felonious,  but  a  trespass,  the  death  of  the  horse,  resulting  from 
his  act,  did  not  make  his  offence  a  burglary." 

On  an  indictment  for  burglary,  in  the  house  of  D.  Williams,  with  intent  to 
steal  goods  and  chattels  therein,  it  appeared  that  the  prisoner  had,  in  1843, 
executed  a  mortgage  in  fee  of  freehold  land  to  D.  Williams  for  6001.,  and  in 
1848  he  had  executed  another  mortgage  for  2001.,  by  way  of  further  charge  on 
the  same  land,  to  D.  Williams ;  both  deeds  contained  the  usual  provisos  of 
redemption,  and  covenants  for  payment  of  principal  and  interest  on  the  sums 
advanced.  The  jury  found  that  the  prisoner  committed  the  offence  with  intent 
to  steal  the  mortgage  deeds ;  it  was  objected  that  the  intent  was  not  properly 
alleged,  as,  though  the  mortgage  deeds  might  be  the  subject  of  statutable  larceny 
as  "valuable  securities,"  they  were  not  "  goods  and  chattels ; "  and,  upon  a  case 
reserved,  the  Judges  assumed,  from  the  finding  of  the  jury,  that  the  prisoner 
broke  ioto  the  house  with  intent  to  steal  the  mortgage  deeds  in  their  uncancelled 
state ;  that  finding  made  it  unnecessary  to  consider  whether  the  securities  savored 
of  the  realty,  or  were  evidence  of  the  title  to  real  estate,  so  as  not  to  be  the 
subject  of  larceny,  because  being  subsisting  securities  for  the  payment  of  money, 
they  were  clearly  choses  in  action,  and,  as  such,  were  not  properly  described  in 
the  "indictment  as  goods  and  chattels.    Eegina  v.  Powell,  2  Denison  C.  C.  403. 

The  same  fact,  as  we  have  already  seen,  may  be  laid  with  different  intents. 
"In  Thompson's  Case,  the  first  count  laid  the  fact  to  be  with  intent  to  steal 
the  goods  of  J.  D. ;  the  second  count  laid  it  with  intent  to  kill  and  murder  him. 
Upon  objection  made,  that  there  were  two  distinct  capital  charges  in  the  same 
indictment,  seven  Judges  (being  all  who  were  present)  held  the  indictment 
good.  They  said,  it  was  the  same  fact  and  evidence,  only  laid  in  different  ways." 
Rex  V.  Thompson,  2  East  P.  C.  515. 

It  has  been  held  by  two  learned  Judges,  that  where  an  indictment  charges  a 
burglarious  breaking  and  entering  a  dwelling-house,  with  intent  to  steal,  it  need 
not  be  particularly  stated  whose  goods  they  are  which  the  indictment  charges 
the  intent  to  steal.  "  The  prisoner  was  indicted  before  Mr.  J.  Coleridge,  at  the 
Hereford  Spring  Assizes  1844,  for  burglary.  The  first  count  of  the  indictment 
charged  that  the  prisoner,  &c.  the  dwelling-house  of  one  Elizabeth  Bird  feloni- 
ously and  burglariously  did  break  and  enter,  with  intent  the  goods  and  chattels 
in  the  said  dwelling-house  then  and  there  being,  feloniously  and  burglariously  to 
steal,  take,  and  carry  away,  and  then  and  there  feloniously  did  steal  five  taps 
and  a  quantity  of  wine,  beer,  cyder,  and  candles  of  the  said  Elizabeth  Bird. 
The  second  count  was  exactly  similar,  but  charged  a  breaking  of  the  dwelling- 
house  of  Elizabeth  Bird  and  others,  and  laid  the  property  stolen  to  be  in  Eliza- 
beth Bird  and  others.  It  appeared  upon  the  evidence  that  the  house  in  question 
was  broken  into  on  the  night  of  the  13th  of  January  1844,  and  the  goods 
mentioned  in  the  indictment  stolen ;  and  it  appeared  that  Miss  Elizabeth  Bird 
was  the  sole  tenant  of  the  house,  but  that  she  and  two  other  ladies  lived  in  it  in 
common,  each  of  the  three  contributing  an  equal  amount  to  the  establishment, 
and  that  the  articles  which  had  been  stolen  had  been  purchased  by  Miss  Bird, 
but  that,  at  the  end  of  the  year,  they  would  be  paid  for  by  the  three  ladies, 
when  they  divided  the  expenses  of  the  establishment.  It  was  objected  by  W.  H. 
Cooke,  counsel  for  the  prisoners,  that  neither  of  the  counts  of  the  indictment 
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was  proved,  as  the  evidence  showed  that  the  house  of  Miss  Bird  was  broken, 
and  the  goods  of  the  three  ladies  were  stolen.  Coleridge  J.  (after  having  con- 
ferred with  Parke  B.).  We  think  that,  to  support  the  first  count  of  this  indict- 
ment, it  is  sufficient  to  prove  that  the  prisoner  broke  and  entered  the  house  of 
Miss  Bird  in  the  night-time,  with  intent  to  steal  the  goods  there  generally ;  and 
that,  by  the  evidence  given  in  this  case,  the  first  count  of  this  indictment  is 
good."  Regina  v.  Clarke,  1  Carrington  &  Kirwan,  421.  The  case  of  Regiua 
V.  Lawes,  for  a  misdemeanor,  had  been  decided  on  a  similar  point.  The  indict- 
ment charged  that  the  prisoners,  "  on  the  22d  day  of  August  1842,  with  force 
and  arms,  at  the  parish  of  Moulsford,  &c.  the  dwelling-house  of  Richard  Par- 
sons, there  situate,  unlawfully  did  break  and  enter,  and  then  and  there  unlawfully 
were  in  the  said  dwelling-house  of  the  said  Richard  Parsons,  with  intent  the 
goods  and  chattels,  in  the  said  dwelling-house,  then  and  there  being,  feloniously 
to  steal,  take,  and  carry  away,  against  the  peace,  &c.  The  prisoners  being  con- 
victed, it  was  objected  by  Price,  in  arrest  of  judgment,  that  the  indictment  was 
bad,  as  it  did  not  state  whose  goods  the  prisoner  intended  to  steal.  Erskine  J. 
(after  having  conferred  with  Wightman  J.)  said :  '  My  brother  Wightman  con- 
curs with  me  in  thinking  that  the  indictment  is  sufficient.'  "  Regina  v.  Lawes,  1 
Carrington  &  Kirwan,  82.  ' 

When  the  indictment  charges  an  intent  to  steal,  it  is  not  necessary  to  prove  an 
actual  stealing.  "  If  a  man,"  says  Hale,  "  breaks  and  enters  a  house,  with  the 
intent  to  commit  a  felony,  though  he  attains  not  that  intent,  but  takes  or  steals 
nothing,  this  is  burglary."  1  Hale  P.  C.  662.  Dyer,  99.  Staundeforde  P.  C. 
30.  And  Coke,  in  his  definition  of  burglary,  expressly  says,  "whether  his 
felonious  purpose  be  executed  or  not."  3  Inst.  68.  Josslyn  v.  The  Common- 
wealth, 6  Metcalf,  at  p.  239. 

It  is  a  corollary  from  this  proposition,  that  the  felony  intended  to  be  committed 
need  not  be  technically  charged.  From  the  very  nature  of  the  case  in  many  in- 
stances, the  crime,  in  its  formal  details,  could  not  be  given.  If  the  alleged  intent 
were  to  commit  a  larceny,  but  of  what  particular  goods,  or  the  property  of  what 
individual,  it  could  not  be  known  unless  the  larceny  was  actually  committed.  The 
crime  consists  in  the  actual  breaking  and  entering  a  dwelling-house  in  the  night- 
time, with  intent  to  commit  murder,  rape,  larceny,  &c.  and  nothing  more  is  neces- 
sary than  such  intent.  On  this  indictment  the  prisoner  is  not  charged  or  punished 
for  the  felony  actually  committed.     Commonwealth  v.  Doherty,  10  Cushing,  62. 

The  decision  in  Rex  v.  Purnival,  and  the  recommendation  there  given,  to  in- 
clude in  an  indictment  for  burglary  both  an  intent  to  commit  felony  and  the 
actual  commission  of  the  felony,  has  been  considered  to  settle  the  practice  in 
drawing  such  indictments.  See  Commonwealth  v.  Hope,  22  Pickering,  1 ;  Com- 
monwealth V.  Tuck,  20  Pickering,  356 ;  Josslyn  v.  The  Commonwealth,  6 
Metcalf,  236 ;  Devoe  v.  The  Commonwealth,  3  Metcalf, .  316 ;  Larneji  v.  The 
Commonwealth,  12  Metcalf,  240;  Crowley  v.  The  Commonwealth,  11  Metcalf, 
675;  Kite  v.  The  Commonwealth,  11  Metcalf,  681;  The  State  v.  Ayer,  3 
Foster,  301 ;  The  State  v.  Moore,  12  New  Hampshire,  42 ;  The  State  v. 
Squires,  11  New  Hampshire,  37 ;  Commonwealth  v.  Brown,  3  Rawle,  207.  The 
passages  in  Lord  Hale,  which  the  Judges  referred  to,  and  which  influenced  their 
judgment,  are  extremely  interesting,  and  are  fully  entitled  to  be  transcribed 
entire.   He  says :  "  If  the  indictment  be  qu6d  domum  mansionalem  J.  S.  felonic^ 
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etburglarit^rfregit  et  intravit,  et  adtuncet  ibidfim  certain  goods  of  J.  S.  felonicA 
et  burglarit^r  furatus  fuit  cepit  et  asportavit,  the  indictment  compriseth  two 
offences,  burglary  and  felony,  and  therefore  he  maybe  acquitted  of  the  burglary, 
if  the  case  be  so  upon  the  evidence,  and  found  guilty  only  of  the  felony,  and 
then  he  shall  have  his  clergy ;  or  he  may  be  acquitted  of  the  felony,  but  then, 
quaere,  whether  he  can  be  found  guilty  of  the  burglary,  because,  though  where 
the  indictment  compriseth  burglary  and  felony,  the  indictment  is  good,  though  it 
be  not  supposed  in  the  indictment  that  it  was  e&.  inteutione  ad  bona  furandum, 
for  the  act  of  theft  being  charged  at  the  same  time,  it  is  a  sufficient  evidence  of 
his  intention ;  but  when  he  is  acquitted  of  the  felony,  then  there  being  nothing 
expressly  charged  in  the  indictment  that  burglaritSr  fregit,  etc.  ea  intentione 
ad  bona,  etc.  felonicfe  furandum,  it  stands  single,  as  if  the  indictment  had  been 
of  single  burglary,  in  which  case,  the  clause  of  ea  intentione  ad  furandum,  etc. 
had  been  necessary  to  complete  a  single  burglary.  It  seems  therefore  neces- 
sary in  such  cases,  not  only  to  charge  him  that  in  nocte  et  burglariter  et  felonic^ 
domum,  etc.  fregit  et  intravit  et  bona,  etc.  cepit,  but  also  further  to  say,  eS, 
intentione  ad  bona  et  catalla,  etc.  in  eadem  domo  existentia  felouic^  et  burg- 
lariter furandum,  and  to  add  also  the  particular  felony,  et  adtunc  et  ibidem 
unum  scyphum  argenteum,  etc. ;  and  then  and  there  one  silver  cup,  and  then, 
though  he  be  acquitted  of  the  felony,  the  rest  of  the  indictment  stands  good 
against  him  as  a  single  burglary,  and  he  may  be  convicted  of  it,  though  acquitted 
of  the  felony.  And,  I  think,  that  as  the  offences  of  burglary  and  felony  may  be 
found  in  the  same  indictment,  so  three  offences  may  be  found  in  the  same  indict- 
ment, and  if  he  be  acquitted  for  one,  he  may  be  convicted  of  the  other  two ;  and 
it  may  be  of  use  to  exclude  a  malefactor  from  his  clergy.  Where  the  offence  is 
great,  as  namely  for  burglary  and  for  felony,  upon  the  statute  6  &  6  Edw.  VI. 
ch.  9,  for  there  may  be  an  offence  against  that  statute  which  will  exclude  from 
clergy,  and  yet  not  amount  to  burglary ;  the  form  of  the  indictment  may  run 
thus  (Anglic^)  :  That  A.  on  the  first  day  of  February  in  the  year  of  our  Lord 
&c.  in  the  night  of  the  same  day  (he  omits  to  mention  the  precise  hour),  with 
force  and  arms,  the  dwelling-house  of  B.,  &c.  feloniously  and  burglariously  did 
break  and  enter,  with  intent  the  goods  and  chattels  of  the  said  B.,  in  the  said 
dwelling-house,  then  being,  feloniously  and  burglariously  to  steal,  take,  and 
carry  away,  and  then  and  there,  with  force  and  arms,  one  silver  cup  belonging 
to  the  said  B.  in  the  said  dwelling-house,  then  being,  feloniously  .and  burglari- 
ously did  steal,  take,  and  carry  away,  the  said  B.  himself,  and  his  wife  and 
children  and  servants  in  the  said  house  then  being,  contrary  to  the  peace,  &c. 

"  And  note,  that  such  an  indictment  need  not  conclude  contrcl  formam  statuti ; 
it  is  sufficient  that  it  brings  the  case  so  within  the'  statute  as  to  exclude  clergy, 
aud  so  upon  the  statute  23  Hen.  VIH.  ch.  1.  By  that  statute,  '  All  persons 
found  guilty  of  robbing  any  church  or  chapel,  or  other  holy  place,  or  of  robbing 
any  person  in  his  dwelling-house,  the  owner  of  the  same  house,  his  wife,  children, 
or  servants,  then  being  within,  and  put  in  fear  and  dread  by  the  same,  or  for 
robbing  any  person  in  or  near  the  highway,  and  those  that  are  found  guilty  of 
abetting,  procuring,  helping,  or  counselling  thereof,  are  exempt  from  the  benefit 
of  clergy,  except  such  as  are  in  the  order  of  subdeacon.'     1  Hale  P.  C.  517. 

"And  upon  this  indictment,  if  it  falls  out  upon  the  evidence  that  he  is  guilty 
of  the  burglary,  but  not  guilty  of  the  stealing,  he  may  be  convicted  of  the 
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burglary,  and  so  ousted  of  his  clergy,  though  he  be  found  not  guilty  of  the 
felony.  Again,  though  he  be  found  not  guilty  of  the  burglary,  because  it  may 
be  the  breach  of  the  house  was  in  the  daytime,  the  dweller,  his  wife,  or  servants, 
being  in  the  house,  yet  he  may  be  found  guilty  of  the  felony  within  the  qualifica- 
tions contained  in  the  indictment,  pursuant  to  the  statute  of  5  &  6  Edw.  VI., 
and  so  ousted  of  his  clergy ;  for  that  is  not  confined  either  to  the  day  or  night. 
Again,  if  upon  the  evidence  it  appears  not  to  be  burglary,  because  done  in  the 
daytime,  nor  yet  felony  so  qualified  as  to  exclude  from  clergy,  because  either 
there  was  no  act  of  breaking,  or,  if  there  were,  yet  the  dweller,  his  wife,  or 
servants,  were  not  in  the  house,  he  may  be  convicted  of  common  larceny,  and  so 
have  benefit  of  clergy ;  and  so  much  of  burglary  joined  with  larceny."  1  Hale 
P.  C.  569,  560,  561. 

Upon  this  passage  of  Hale  we  may  observe,  first,  that  if  the  indictment  charge 
only  what  he  terms  a  single  or  simple  burglary  (for  he  uses  both  expressions), 
that  is,  a  burglarious  breaking  and  entering  in  the  night-time,  with  intent  to 
commit  a  felony,  and  any  one  of  the  requisite  proofs  to  establish  the  burglary 
fails,  as  if  the  breach  or  entry,  or  the  time  or  the  place,  or  the  ownership,  of  the 
dwelling-house  be  not  made  out  by  the  evidence,  but  an  actual  felony  be  clearly 
proved,  still  the  prisoner  cannot  be  convicted  of  that  felony,  for  it  was  not 
charged  in  the  indictment.  Any  one  of  the  ingredients  of  the  burglary  having 
failed,  the  whole  indictment  falls  to  the  ground,  for  it  only  charged  a  single  act 
of  the  prisoner,  namely,  a  burglarious  breaking  and  entering  into  the  dwelling- 
house  of  A.  B.,  with  intent  to  commit  felony,  without  going  on  to  charge  the 
actual  felony  committed.  This  would  be  the  case,  not  only  in  a  larceny,  but  in 
murder,  rape,  or  any  other  felony.  And  the  converse  of  the  proposition  is 
equally  true ;  for  if  an  indictment  for  burglary  charge  an  actual  commission  of 
felony,  without  laying  the  intent,  and  there  is  no  proof  of  the  actual  commission 
of  the  felony,  the  prisoner  must  be  acquitted  of  the  burglary  as  well  as  of  the 
felony,  for  the  indictment  contains  but  one  charge,  namely,  a  burglarious 
breaking  and  entry  into  the  dwelling-house,  and  a  commission  of  felony  therein, 
and  one  part  or  ingredient  of  the  ofifence  charged  failing,  the  whole  indictment 
falls  to  the  ground.  And  the  reasoning  of  BuUer  J.  in  Vandercomb  and  Ab- 
bott's Case,  2  East  P.  C.  520,  is  to  the  same  effect.  "The  crime  of  burglary," 
he  says,  "  is  of  two  sorts  :  first,  breaking  and  entering  a  dwelling-house  in  the 
night-time,  and  stealing  goods  there ;  secondly,  breaking  and  entering  a  dwell- 
ing-house in  the  night-time  with  intent  to  commit  a  felony,  though  that  felony 
be  not  committed.  The  circumstance  of  breaking  and  entering  the  dwelling- 
house  is  essential  to  both,  but  it  does  not  of  itself  constitute  the  crime  in  either ; 
for  there  must  be  a  felony  committed  or  intended,  without  one  of  which  the 
crime  of  burglary  does  not  exist,  and  these  offences  are  so  distinct  in  their 
nature,  that  evidence  of  one  will  not  support  an  indictment  for  the  other.  For 
example,  if  a  man  be  indicted  for  breaking  and  entering  a  house  in  the  night- 
time, and  stealing  goods  there,  evidence  that  he  broke  and  intended  to  steal 
goods,  &c.  or  to  commit  any  other  felony,  would  not  support  the  indictment.'' 
Upon  this  passage.  East  subjoins  a  quaere,  as  follows :  "  Q.  Whether  the  defini- 
tion of  the  crime  be  not  solely  resolvable  into  the  breaking,  &c.  with  intent  to 
commit  felony,  of  which  the  actual  commission  is  such  a  strong  presumptive  evi- 
dence, that  the  law  has  adopted  it,  and  admits  it  to  be  equivalent  to  a  charge  of 
VOL.  n.  10 
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the  intent  in  an  indictment ;  and  therefore  an  indictment  charging  the  breaking, 
&c.  with  intent  to  steal,  is  said  to  be  supported  by  proof  of  actual  stealing, 
though  certainly  not  vice  versa."    2  East  P.  C.  620. 

And  Mr.  Greaves,  in  a  note  upon  Mr.  J.  Buller's  twofold  division  of  the  of- 
fence of  burglary,  remarks,  "that  the  report  of  his  judgment  has  stated  the 
point  too  largely,  as  it  seems  to  go  to  the  extent  of  saying,  that  evidence  of  a 
breaking  and  entering,  and  a  felony  actually  committed,  will  not  support  an  in- 
dictment for  breaking  and  entering,  and  a  felony  intended  to  be  committed." 
2  Russell  on  Crimes,  63  note.  4th  ed. 

We  may  observe  that  the  learned  judge,  having  laid  down  his  proposition, 
namely,  "  that  there  must  be  a  felony  committed  or  intended,  and  that  these 
offences  are  so  distinct  in  their  nature,  that  evidence  of  one  will  not  support  an 
indictment  for  the  other,"  goes  on  to  prove  the  first  of  these  propositions,  and 
apply  it  to  the  case  then  under  consideration,  but  leaves  the  second  proposition 
untouched.  It  is  beyond  all  doubt  that  evidence  of  a  felony  intended  will  not 
support  an  indictment  charging  a  felony  committed  for  the  reasons  we  have 
above  given,  but  take  the  converse  proposition,  and  how  can  the  intention  to 
commit  felony  be  better  inferred  than  from  a  felony  actually  committed  ?  —  as  in 
the  case  of  Rex  v.  Locost,  Kelyng,  30.  Not  that  a  felony  committed  in  a 
dwelling-houSe,  after  breach  and  entry,  is  an  absolutely  positive  proof,  amount- 
ing to  certainty,  and  excluding  all  other  suppositions  of  such  breach  and  entry 
being  made  to  commit  that  felony.  A  man  might  open  the  door  of  a  tavern  in 
London  at  night,  and  •enter  for  the  purpose  of  getting  liquor,  and  seeing  silver 
lying  in  the  bar  might  steal  it ;  here  the  commission  of  the  larceny  would  be  no 
actual  proof  that  the  entry  was  with  intent  to  steal,  although  every  other  of  the 
ingredients  of  burglary  were  fully  satisfied.  But  as  the  human  mind,  in  general, 
can  only  be  interpreted  by  actions,  the  case  above  put  could  be  only  an  exception 
to  the  rule,  and  an  indictment  charging  a  felony  intended  can  in  any  ordinary 
way  be  only  satisfactorily  made  out  by  presumptive  proof,  namely,  by  evidence 
of  felony  actually  committed,  and  the  jury  must  infer  the  cause  from  the  conse- 
quence, instead  of  the  consequence  from  the  cause.  On  the  other  band,  if  the 
indictment  charge  a  burglarious  breach  and  entry  with  intent  to  commit  felony, 
and  also  charge  the  actual  felony  committed,  then  if  proof  fails  of  the  burglary, 
as  if  there  be  no  breach  or  no  entry,  or  if  it  be  not  by  night,  or  the  house  laid 
as  the  dwelling-house  be  not  considered  by  law  as  such,  or  if  the  ownership  of 
such  dwelling-house  be  not  correctly  laid,  still  the  jury  may  convict  of  the  felony  ; 
or  if  proof  fail  of  the  felony,  as,  e.  g.,  in  cases  of  stealing,  if  there  be  no  aspor- 
tation, or  of  rape,  if  an  assault  only  be  proved,  still  the  jury  may  convict  of  what 
Hale  calls  the  single  burglary.  The  statute  of  5  Edw.  VI.  ch.  9,  above  referred 
to  by  Hale,  was  as  follows  :  "If  any  person  be  found  guilty,  according  to  the 
laws  of  the  land,  of  robbing  any  person  or  persons  in  his  or  their  dwelling- 
houses,  or  dwelling-places,  the  owner  or  dweller,  his  wife,  children,  or  servants, 
being  within  the  same  house  or  place,  or  in  any  place  within  the  precincts  thereof, 
such  offender  shall  not  be  admitted  to  clergy,  whether  the  owner  or  dweller,  his 
wife  or  children,  then  or  there  being,  shall  be  waking  or  sleeping.  And  also  he 
that  robs  any  person  in  any  booth  or  tent  in  any  fair  or  market,  his  wife,  chil- 
dren, or  servants,  then  being  within  the  booth  or  tent,  shall  be  excluded  from 
clergy."    1  Hale  P.  C.  520.    The  word  robbing  here  seems  to  mean  stealing 


BEX   V.  PUENIVAL.      JONES   V.    THE   STATE.  147 

from,  for  the  statute  says,  the  punishment  .shall  be  the  same,  even  if  the  inmates 
are  asleep. 

This  statute  has  been  repealed,  so  far  as  it  relates  to  robbing  in  the  dwelling- 
house,  some  person  being  therein,  by  the  7  &  8  Geo.  IV.  ch.  27 ;  and  now  by 
§  6  of  7  Wm.  rV.  &  1  Vict.  ch.  86  (England  and  Ireland),  repealing  the  7  &  8 
Geo.  IV.  ch.  29  (England),  and  9  Geo.  IV.  ch.  45  (Ireland),  it  is  enacted, 
that  "  whosoever  shall  steal  any  property  in  any  dwelling-house,  and  shall  by 
any  menace  or  threat,  put  any  one  being  therein  in  bodily  fear,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable  to  be  transported  beyond  the 
seas,  for  any  term  not  exceeding  fifteen  years,  nor  less  than  ten  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  three  years." 

It  is  further  to  be  observed  upon  the  passages  above  cited  from  Hale,  that 
where  an  indictment  for  burglary  includes  the  charge  of  an  actual  felony  com- 
mitted, which  has  been  subjected  to  a  higher  punishment  by  statute,  it  need  not 
conclude  "  contr^  formam  statutl."  A  fortiori,  where  a  statute  has  reduced  the 
punishment.  This  rule  is,  however,  subject  to  the  proviso,  that  the  felony 
charged  in  the  indictment  was  a  felony  before,  for  if  otherwise  it  would  be  neces- 
sary to  conclude  "  contrary  to  the  form  of  the  statute."  "  If  an  offence,"  says 
Hale,  "  were  felony  at  common  law,  but  a  special  act  of  parliament  ousts  the 
offender  of  some  benefit  (that  the  common  law  allowed  him)  when  certain  cir- 
cumstances are  in  the  fact,  though  the  body  of  such  indictment  must  express 
those  circumstances,  according  as  they  are  prescribed  in  the  statute,  yet  the 
indictment  must  not  conclude  '  control  formam  statuti.' "  2  Hale  P.  C.  190. 
"  But  if  a  statute  only  makes  an  offence,  or  alters  an  offence  from  one  crime  to 
another,  as  making  a  bare  misdemeanor  a  felony,  the  indictment  for  such  new- 
made  offence,  or  new-made  felony,  must  conclude  '  contri  formam  statuti,'  or 
otherwise  it  is  insufficient."  2  Hale  P.  C.  192.  And  with  this  passage  from 
Hale,  accords  the  case  of  Ann  Davis,  given  in  Kelyng,  p.  32. 

"At  the  jail  delivery  for  Newgate,  holden  31st  August  16  Car.  H.,  my 
Lord  Bridgeman,  myself,  and  my  brother  Wylde,  recorder  of  London,  being 
present,  Ann  Davis  was  indicted  for  murdering  her  male  bastard  child,  and  the 
indictment  was  not  special,  as  the  statute  is,  for  concealing  it,  &c.  But  the  in- 
dictment was  —  quod  infantem  masculum  vivum  parturiit,  qui  quidam  infans 
masculus  adtunc  et  ibidem  vivus  existens  natus  per  legem  hujus  regni  Anglise 
spurius  fiiit  AnglicS,  '  a  bastard,'  —  and  then  goeth  on  in  the  ordinary  form, 
that  she  murdered  it,  and  doth  not  conclude  '  contri  formam  statuti.'  And  it 
was  doubted  by  us,  whether  the  indictment  ought  not  to  be  special ;  and  we 
caused  precedents  to  be  searched,  and  in  2  Car.  I.  there  was  a  special  indict- 
ment, but  after  4,  5,  &  6  Car.  I.  all  the  indictments  were  as ,  this  is.  And  Mr. 
Lee,  Clerk  of  the  Peace  for  London,  said  that  the  form  was  altered,  and  made 
as  it  is  now  by  the  advice  of  the  Judges,  at  that  time ;  who  agreed  that  that 
clause  which  is  now  in  the  indictment  should  be  put  in,  and  to  conclude  gener- 
ally, contri  pacem,  &c.  and  not  to  conclude,  contrk  formam  statuti ;  for  mur- 
der was  an  offence  at  common  law,  and  the  statute  declareth,  that  where  the 
child  is  concealed,  it  shall  be  taken  to  be  bom  alive ;  and  if  it  be  dead,  it  shall 
be  taken  that  it  was  murdered,  and  so  the  statute  doth  not  make  a  new  offehoe, 
but  maketh  a  concealment  to  be  undeniable  evidence  that  she  murdered  it,  and 
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so  the  court  was  satisfied,  and  went  on  upon  the  indictment."    Davis's  Case, 
Kelyng,  32.     See  also  2  Hawkins  P.  C.  ch.  25,  §  116. 

It  has  been  decided  that  the  alterations  made  in  the  law  with  respect  to  burg- 
lary by  the  statute  7  Wm.  IV.  &  1  Vict.  ch.  86,  as  to  the  hours  constituting 
night,  and  as  to  the  punishment,  do  not  make  it  necessary  for  an  indictment  for 
burglary  to  conclude  "  contra  formam  statuti,"  as  the  alteration  with  respect  to 
the  hours  does  not  alter  the  offence  itself,  and  the  mere  diminution  of  the  pun- 
ishment does  not  make  that  conclusion  of  the  indictment  necessary.  "The 
prisoners  were  indicted  before  Mr.  J.  Erskine,  at  the  Oxford  Spring  Assizes 
1843,  for  burglary.  The  indictment  was  in  the  usual  form,  charging  a  burglary 
with  intent  to  steal,  and  an  actual  larceny,  but  did  not  conclude  '  contrA  formam 
statuti.'  Lee,  for  the  prisoners,  submitted  that  the  judgment  ought  to  be 
arrested,  because  the  indictment  did  not  conclude  contrary  to  the  form  of  the 
statute.  He  cited  Archbold  Crim.  PI.  9th  ed.  p.  56.  Seeker,  for  the  prose- 
cution, cited  Regina  v.  Blea,  8  Carrington  &  Payne,  735.  Erskine  J.  I  have 
considered  the  objection  to  this  indictment,  and  am  of  opinion  that  the  indict- 
ment is  sufficient.  By  it  the  prisoners  are  charged  with  burglary,  the  indictment 
being  in  the  old  form,  charging  a  breaking  and  entering  a  dwelling-house  with 
intent  to  steal,  and  stealing  certain  goods,  and  the  objection  is,  that  it  does  not 
conclude  '  contra  formam  statuti.'  The  objection  was  put  in  two  ways  :  first,  on 
the  ground  that  a  recent  statute  had  altered  the  offence ;  and  secondly  that  the 
punishment  had  been  altered.  On  the  first  ground  it  was  said,  that  the  statute  7 
Wm.  TV.  &  1  Vict.  ch.  86,  had  altered  the  offence  by  substituting  the  hours 
nine  and  six  for  the  old  hours,  and  that,  therefore,  the  '  contra  formam  statuti  ' 
became  necessary.  It  appears  to  me  that  the  offence  is  not  altered  by  the 
statute.  Burglary  is  the  breaking  and  entering  a  dwelling-house  in  the  night- 
time with  intent  to  commit  felony.  The  common  law  fixed  the  test  of  night  as 
being,  when  a  man's  features  could  not  be  discerned.  This  was  found  to  be 
inconvenient,  and  the  legislature,  by  the  statute  7  Wm.  TV.  &  1  Vict.  ch.  86, 
§  4,  has  enacted,  '  that  so  far  as  the  same  is  essential  to  the  offence  of  burglary, 
the  night  shall  be  considered,  and  is  hereby  declared  to  commence  at  nine  p.  m., 
and  to  conclude  at  six  A.  M.  on  the  next  succeeding  day.'  This  does  not  at  all 
alter  the  offence ;  and  therefore  on  that  ground  the  present  indictment  need 
not  conclude  '  contrk  formam  statuti.'  The  other  ground  for  the  objection  was, 
that  the  punishment  was  altered  by  the  statute,  and  a  passage  from  Mr.  Arch- 
bold's  work  on  the  criminal  law  was  cited,  as  showing  that  any  alteration  of  the 
punishment  made  the  conclusion  '  contrcl  formam  statuti,'  essential  to  the  indict- 
ment ;  and  if  that  passage  had  been  a  correct  transcript  of  the  passage  in  Lord 
Hale,  it  would  seem  that  the  conclusion,  '  contrA  formam  statuti,'  was  required, 
even  when  the  punishment  was  reduced ;  and  if  that  were  so,  the  indictment  for 
burglary,  horse-stealing,  larceny,  and  several  other  offences  preferred  within  the 
last  few  years,  have  been  all  bad.  However,  or»  referring  to  the  passage  in  Lord 
Hale,  it  does  not  appear  to  me  to  point  to  a  case  like  this,  as  Lord  Hale  says : 
'  If  an  offence  be  at  common  law,  and  also  prohibited  by  statute,  with  a  corporal 
or  other  penalty,  yet,  it  seems,  the  party  may  be  indicted  at  common  law,  and 
then,  though  it  conclude  not  '  contrJi  formam  statuti,'  it  stands  as  an  indictment 
at  common  law,  and  can  receive  only  the  penalty  that  the  common  law  inflicts  in 
that  case.  Thus,  an  indictment  for  a  riot  is  good,  though  it  conclude  not '  contrJi 
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formam  statuti,'  because  a  riot  is  an  offence  at  common  law,  though  prohibited 
also  by  acts  of  parliament  under  severer  penalties.  This  appears  to  apply  to  a 
case  where  there  had  been  a  common-law  offence,  and  a  statute  has  afterwards 
prohibited  that  offence,  and  given  a  n,ew  punishment.  The  statute  7  Wm.  IV. 
&  1  Vict.  ch.  86,  merely  alters  the  punishment  by  reducing  it,  and  the  words  of 
the  statute  are,  '  that  whosoever  shall  be  convicted  of  the  crime  of  burglary, 
shall  be  liable  to  be  transported,'  &c.  And  not,  '  whosoever  shall  break  and 
enter  a  dwelling-house  in  the  night-time  with  intent  to  steal,  shall  be  trans- 
ported,' &c.  I  am,  therefore,  of  opinion,  that  this  statute,  not  having  altered 
the  offence,  and  not  having  prohibited  the  offence,  but  merely  having  reduced 
the  punishment,  it  is  not  necessary  that  the  indictment  shall  conclude  '  against 
the  form  of  the  statute,'  and  the  present  indictment  for  burglary  is  therefore 
good."     Regina  v.  Polly,  1  Carrington  &  Kirwan,  77. 

In  a  note  to  the  above  case  the  reporter  adds,  that  he  had  been  informed  by  Mr. 
Keating,  that  in  the  case  of  Regina  v.  Andrews,  for  horse-stealing,  tried  before 
Alderson  B.  at  the  Oxford  Summer  Assizes  1839,  he  took  a  similar  objection  to 
the  indictment,  which,  after  time  taken  to  consider,  was  overruled  by  the  learned 
baron.  The  case  of  Regina  v.  Blea,  referred  to  in  Regina  v.  Polly  by  the  coun- 
sel for  the  prosecution,  was  decided  on  a  similar  point.  "  The  prisoner  was 
indicted  before  Mr.  J.  Patteson  at  the  Oxford  Spring  Assizes  1839,  for  a  lar- 
ceny committed  after  a  previous  conviction.  The  indictment,  after  alleging  the 
subsequent  felony,  stated,  that  the  prisoner  at  a  former  assize  held  at  Oxford 
was  convicted  of  felony.  Greaves  (amicus  curiae)  mentioned  that  at  the  pre- 
ceding Hereford  sessions,  an  objection  had  been  taken  by  J.  W.  Smith  to  a 
precisely  similar  indictment  that  it  had  not  concluded  '  contr^  formam  statuti,' 
which  he  submitted  was  essential  to  enable  the  court  to  inflict  the  heavier  pun- 
ishment under  7  &  8  Geo.  IV.  ch.  28,  §  11,  and  that  the.  objection  had  been 
overruled  by  the  court,  who  were  however  anxious  to  know  if  they  had  done 
right.  Patteson  J.  I  do  not  think  there  is  any  thing  in  the  point.  The  indict- 
ment is  clearly  good."    Regina  v.  Blea,  8  Carrington  &  Payne,  735. 

But  where  the  felony  charged  in  an  indictment  for  burglary,  as  either  actually 
committed,  or  intended  to  be  committed,  is  not  a  felony  at  common  law,  but  is 
made  so  by  statute,  it  is  necessary  that  the  indictment  should  conclude  "  contri 
formam  statuti."  "  In  the  case  of  Rex  v.  Pearson,  Old  Bailey,  May  1831, 
where  an  indictment  charged  the  prisoner  with  stealing  a  bank-note,  upon  which 
charge  he  was  found  guilty,  judgment  was  afterwards  respited  by  Littledale  J. 
upon  its  having  been  ascertained  that  the  counts  charging  a  common  larceny  of 
the  note  did  not  conclude  '  contrary  to  the  form  of  the  statute,'  and  the  case 
was  reserved  for  the  consideration  of  the  fifteen  Judges,  who  held  those  counts 
bad  on  that  account."  Rex  v.  Pearson,  5  Carrington  &  Payne,  121 ;  1  Moody 
C.  C.  313 ;  4  Carrington  &  Payne,  578. 

Applying  this  case  to  an  indictmentTor  burglary,  to  break  and  enter  a  dwell- 
ing-house by  night,  to  steal  a  bank-note  or  other  security  for  money,  would 
clearly  not  have  been  burglary  at  common  law,  for  to  constitute  burglary  there 
must  have  been  a  felony  either  actually  committed  or  intended  to  be  committed ; 
but  to  steal  a  bank-note  was  no  felony  at  common  law ;  the  statute  therefore 
made  the  stealing  of  a  bank-note  a  felony.  And  according  to  Hale,  where  the 
statute  creates  a  new  felony,  there  the  indictment  must  conclude  "  contr^  formam 
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statuti."  Therefore  an  indictment  for  burglary  charging  an  intent  to  steal  a 
bank-note,  or  charging  the  actual  stealing  of  it,  must  conclude  "  contra  formam 
statuti."  Mr.  Archbold  however  thinks  that  such  conclusion  is  not  necessary 
as  to  the  burglary.  He  says:  " If  bank-notes  or  other  valuable  securities  be 
stolen,  conclude  against  the  form  of  the  statute,  &c.  for  although  this  is  not 
necessary  as  to  the  burglary,  yet  if  that  part  of  the  charge  fail,  such  a  conclusion 
would  be  deemed  to  be  niecessary,  in  order  to  convict  for  the  larceny."  Arch- 
bold  Crim.  PI.  316.  11th  ed.     Therefore,  qusere. 

The  passages  cited  at  length  from  Hale  have  furnished  us  with  the  above 
observations  relative .  to  the  care  necessary  to'  be  taken  in  drawing  indictments 
for  burglary,  both  at  common  law  and  under  the  statute.  The  difficulty  of  the 
subject  gave  rise  to  the  solemn  recommendation  of  the  Judges  in  Furnival's  Case, 
following  the  advice  of  Lord  Hale,  that  in  indictments  for  burglary,  both  the 
intention  to  commit  felony  and  the  felony  actually  committed  should  be  charged ; 
nevertheless,  an  indictment  laying  the  intent  only,  or  the  actual  felony  only,  is 
still  good,  if  it  be  made  out  by  the  evidence. 

In  other  points,  indictments  for  burglary  follow  the  same  rules  as  govern 
other  indictments. 


Commonwealth  v.  Geby  and  Wipe.^ 

October  Term  1854. 

Indictment  —  Allegation  in  the  Disjunctive  —  "  Or  "    Used  in  the 
Sense  of  "  To  Wit." 

A  complaint  or  indictment  averring  an  unlawful  sale  of  "  spirituous  or  intoxicating  l 
liquor,"  is  bad  for  uncertainty. 

When  the  word  "  or  "  in  a  statute  is  used  in  the  sense  of  "  to  wit,"  that  is,  in  explana- 
tion of  what  precedes,  and  making  it  signify  the  same  tiling,  a  complaint  or  indict- 
ment, which  adopts  the  words  of  the  statute,  is  well  framed. 

A  COMPLAINT,  made  to  a  justice  of  the  peace  alleged  that  the 
defendants,  on  the  18th  of  June  1854,  at  Canton,  "  without  any  au- 
thority or  license  therefor  duly  had  and  obtained  according  to  law, 
did  sell  spirituous  or  intoxicating  liquor  to  one  Patrick  G.  White," 
&c'.  The  defendants,  being  found  guilty  by  the  justice,  appealed 
to  the  Court  of  Common  Pleas,  and  there  pleaded  that  they  would 
not  contend  with  the  Commonwealth,  and  this  plea  was  received 
by  the  court.  They  then  moved  in  arrest  of  judgment,  "  because 
said  complaint  does  not  charge  the  violation  of  any  statute  of  this 
Commonwealth,  substantially  in  accordance  with  the  requirement 

'  2  Gray,  501. 
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of  law."  Mellen  C.  J.  being  of  opinion  that  the  question  of  law 
arising  upon  this  motion  was  so  doubtful  as  to  require  the  decision 
of  this  court,  reported  the  case,  with  tlie  consent  of  tlie  defendants. 

E.  Wilkinson,  District  Attorney,  for  the  Commonwealth. 

B.  Sanford,  for  the  defendants. 

Metcalp  J.  It  is  a  general  rule,  that  an  indictment,  infor- 
mation, or  complaint  must  not  charge  a  party  disjunctively,  so  as 
to  leave  it  uncertain  what  is  relied  on  as  the  accusation  against 
him.  2  Hawkins  P.  C.  ch.  25,  §  58.  1  Chitty  Grim.  Law,  231. 
1  Starkie  Grim.  PL  2d  ed.  245.  Thus  an  indictment,  which 
averred  that  S.  made  a  forcible  entry  into  two  closes  of  meadow  or 
pasture,  was  held  to  be  bad.  Spear's  Gase,  2  RoUe  Ab.  81.  So  of  an 
information  which  alleged  that  N.  sold  beer  or  ale  without  an  excise 
license.  The  King  v.  North,  6  Dowling  &  Ryland,  143.  See  also 
Rex  V.  Morley,  1  Younge  &  Jervis,  221 ;  Ex  parte  Pain,  5  Barne- 
wall  &  Cresswell,  251 ;  Rex  v.  Sadler,  2  Chitty  Rep.  519  ;  Davy 
V.  Baker,  4  Burrow,  2471. 

When  the  word  "  or  "  in  a  statute  is  used  in  the  sense  of  "  to 
wit,"  that  is,  in  explanation  of  what  precedes,  and  making  it  sig- 
nify the  same  thing,  a  complaint  or  indictment,  which  adopts 
the  words  of  the  statute,  is  well  framed.^  Thus  it  was  held, 
in  Brown  v.  Commonwealth,  8  Massachusetts  59,  that  an  in- 
dictment was  sufficient  which  alleged  that  the  defendant  had  in 
his  custody  and'  possession  ten  counterfeit  bank-bills  or  prom- 
issory notes,  payable  to  the  bearer  thereof,  and  purporting  to  be 
signed  in  behalf  of  the  president  and  directors  of  the  Union  Bank, 
knowing  them  to  be  coiinterfeit,  and  with  intent  to  utter  and 
pass  them,  and  thereby  to  injure  and  defraud  the  said  president 
and  directors ;  it  being  manifest  from  St.  1804,  ch.  120,  §  2,  on 
which  the  indictment  was  framed,  that  "  promissory  note "  was 
used  merely  as  explanatory  of  "  bank-bill,"  and  meant  the  same 
thing.  So  in  The  State  v.  Gilbert,  13  Vermont,  647,  an  information 
was  held  sufficient  which  alleged  that  the  defendant  feloniously 
stole,  took,  and  carried  away  a  mare  "  of  a  bay  or  brown  color ;  " 
the  court  saying  that  the  colors  named  in  the  information  were  the 
same.  And  if  spirituous  liquor  and  intoxicating  liquor  were  the 
same,  and  the  word  "  intoxicating  "  had  been  used  in  St.  1852,  ch. 
822,  as  a  mere  explanation  of  the  word  "  spirituous,"  the  com- 
plaint in  the  present  case  would  have  been  rightly  drawn.  But 
the  two  words  are  not  synonymous.  All  spirituous  liquor  is 
>  The  State  v.  Ellis,  4  Missouri,  474. 
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intoxicating ;  yet  all  intoxicating  liquor  is  not  spirituous.  In  com- 
mon parlance,  spirituous  liquor  means  distilled  liquor ;  and  such, 
we  believe,  is  its  meaning  in  the  statute.  Fermented  liquor, 
though  intoxicating,  is  not  spirituous. 

A  complaint  or  indictment  on  the  statute  should  charge  the  de- 
fendant, either  with  selling  spirituous  liquor,  or  with  selling  intoxi- 
cating liquor,  or  with  selling  spirituous  liquor  and  intoxicating 
liquor.  The  latter  form  is  usually  adopted  ;  and  it  is  well  settled 
that  it  is  a  proper  form,  and  that  proof  of  the  defendant's  having 
sold  either  spirituous  liquor  or  intoxicating  liquor,  as  well  as  proof 
of  his  having  sold  both,  will  support  the  indictment.  1  Bast  P.  C. 
402.  Angel  v.  Commonwealth,  2  Virginia  Cas.  231.  The  State  v. 
Price,  6  Halsted,  203. 

As  the  complaint  against  these  defendants  leaves  it  uncertain 
whether  they  are  charged  with  having  sold  spirituous  liquor,  or 
intoxicating  liquor  which  is  not  spirituous,  we  must  hold  it,  upon 
the  authorities  above  cited,  to  be  insufficient  to  sustain  a  judgment.^ 

Judgment  arrested. 


Regina  v.  Waters.^ 

January  30,  1849. 
Indictment  —  Aider  ly   Verdict. 

The  prisoner  was  charged  in  the  first  count,  "  that  she  in  and  upon  a  certain  infant 
female  child  bom  of  the  body  of  her  the  said  S.  W.  and  of  tender  age,  to  wit,  of 
about  the  age  of  two  days,  and  not  named,"  feloniously  made  an  assault,  &c.  and 
caused  to  take  poison,  and  so  murdered  her. 

In  the  second  count,  "  that  the  said,  S.  W.  in  and  upon  the  said  infant  female  child  so 
bom  of  the  body  of  her  the  said  S.  W.  and  not  named  as  aforesaid,  &c.  feloniously 
did  made  an  assault,  and  that  she,  the  said  S.  W.,  the  said  infant  female  child  in 
and  upon  a  heap  of  ashes,  &c.  wilfully,  &c.  did  cast,  &c.  and  did  then  and  there 
leave  the  said  infant  female  child,  &c.  in  the  open  air,  &c.  exposed  to  the  cold  air, 
&c.  of  which  said  exposure  and  of  the  chilling  thereby  caused,  the  said  infant  female 
child  then  and  there  died,  and  so,  &c. 

Hdd,  1.  That  there  is  a  difference  between  an  indictment  which  is  had  for  charging 
an  act  which  as  laid  is  no  crime,  and  an  Indictment  which  is  bad  for  charging  a 
crime  defectively.    The  latter  may  be  aided  by  verdict,  the  former  cannot. 


>  The  State  ».  Colwell,  3  Rhode  Island,  284. 

»  1  Denison  0.  C.  856.    3  Cox  C.  C.  300.    Temple  &  Mew  C.  C.  67.    2  Car- 
rington  &  Kirwan,  866. 
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2.  That  the  words  "  said  infanffemale  child  so  bom  of  the  body  of  her  the  said  S.  W." 
did  not  incorporate  by  reference  the  description  of  the  child  given  in  the  first  count ; 
namely,  that  it  was  of  tender  age. 

3.  That  the  second  count  was,  therefore,  defective  in  not  showing  that  the  child  was 
unable  to  take  care  of  itself. 

4.  That  had  the  act  of  the  prisoner  charged  in  that  count  been  a  non-feasance,  the 
indictment  would  have  been  bad  after  verdict. 

5.  That  as  it  was  a  misfeasance,  and  the  death  of  the  child  was  alleged  to  have  been 
caused  thereby,  the  defective  statement  in  the  indictment  must  be  taken  to  be  sup- 
plied by  the  verdict. 

The  prisoner  was  tried  before  Baron  Rolfe,  at  the  Decem- 
ber session  of  the  Central  Criminal  Court  1848,  on  a  charge  of 
murder. 

The  first  count  of  the  indictment  charged  that  the  prisoner, 
"  in  and  upon  a  certain  infant  female  child,  born  of  the  body  of 
her,  the  said  Sarah  Waters,  and  of  tender  age,  to  wit,  of  about  the 
age  of  two  days,  and  not  named,"  feloniously  and  of  her  malice 
aforethought,  did  make  an  assault,  and  it  then  went  on  to  charge 
that  she  caused  the  child  to  take  poison,  and  so  murdered  her. 

The  second  count  of  the  indictment  was  as  follows:  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  Sarah  Waters  afterwards  to  wit,  on  the  day  aforesaid  and 
in  the  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  in  and  upon  the  said  infant  female  child,  so  born  of  the  body 
of  her  the  said  Sarah  Waters,  and  not  namedj  as  aforesaid,  felo- 
nioTxsly,  wilfully,  and  of  her  malice  aforethought,  did  make  an 
assault.  And  that  the  said  Sarah  Waters,  with  both  her  hands  the 
said  infant  female  child,  in  and  upon  a  certain  heap  of  dust  and 
ashes,  there  situate  and  being  in  the  open  air,  there  feloniously, 
wilfully,  and  of  her  malice  aforethought,  did  cast  and  throw ;  and 
that  the  said  Sarah  Waters  feloniously,  wilfully,  and  of  her  malice 
aforethought,  did  then  and  there  leave  the  said  infant  female  child 
in  and  upon  the  said  heap  of  dust  and  ashes  in  the  open  air,  there, 
as  aforesaid,  exposed  to  the  cold  air  for  a  long  space  of  time,  to  wit, 
for  the  space  of  twelve  hours,  by  means  of  which  said  exposure  ^  to 
the  cold  air,  as  aforesaid,  the  said  infant  female  child  became  mor- 
tally chilled,  benumbed,  and  frozen  in  her  body,  of  which  said 
exposure  to  the  cold  air,  and  of  the  mortal  chilling,  benumbing, 
and  freezing  in  her  body  thereby  occasioned,  the  said  infant  female 

1  Conf.  Begina  v.  Ridley,  2  Campbell,  653,  qucere,  the  soundness  of  the  dictum 
of  Lawrence  J.  respecting  the  effect  of  the  word  "  exposed." 
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child  then  and  there  died ;  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  Sarah  Waters,  the  said  infant 
female  child,  in  manner  and  form  last  aforesaid,  feloniously,  wil- 
fully, and  of  her  malice  aforethought,  did  kill  and  murder,  against 
the  peace,  &c. 

The  prisoner  was  also  charged,  on  the  coroner's  inqu  isition,  as 
follows :  — 

That  Sarah  Waters,  late  of  the  parish  of  St.  Mary,  Whitechapel, 
in  the  county  of  Middlesex,  on  the  21st  day  of  November  in  the 
year  aforesaid,  at  the  parish  last  aforesaid  in  the  county  afore- 
said, the  said  female  child  from  her  body,  by  the  providence  of 
God,  did  bring  forth  alive  ;  and  that  the  said  Sarah  Waters,  after- 
wards, to  wit,  on  the  22d  day  of  November  in  the  year  aforesaid, 
at  the  said  parish  of  St.  George,  Hanover  Square  in  the  said 
liberty  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  in  and  upon  the  said  female  child  so 
alive,  feloniously,  wilfully,  and  of  her  malice  aforethought,  did 
make  an  assault ;  and  that  the  said  Sarah  Waters,  the  said  female 
child  so  being  alive,  then  and  there  did  take  and  carry  to  a  certain 
dunghole,  in  a  certain  mews  there  situate,  and  the  said  female 
child,  so  being  alive,  then  and  there  feloniously,  wilfully,  and  of 
her  malice  aforethought,  in  the  said  dunghole  did  hide,  secrete, 
and  conceal,  and  the  said  female  child,  so  being  alive,  and  so  being 
hidden,  secreted,  and  concealed,  she,  the  said  Sarah  Waters,  then 
and  there  feloniously,  wilfully,  and  of  her  malice  aforethought,  did 
desert  and  leave  exposed  to  the  inclemency  of  the  weather,  and 
the  said  female  child,  so  being  alive,  and  so  being  hidden,  secreted, 
and  concealed,  to  nourish,  sustain,  and  support,  she,  the  said 
Sarah  Waters,  feloniously,  wilfully,  and  of  her  malice  aforethought, 
did  then  and  there  wholly  neglect  and  refuse.  By  means  bf  which 
said  hiding,  secreting,  concealing,  and  deserting,  and  leaving  ex- 
posed to  the  inclemency  of  the  weather,  of  the  said  female  child 
by  the  said  Sarah  Waters,  and  also,  by  reason  of  the  said  neglect 
and  refusal  of  the  said  Sarah  Waters,  the  said  female  child  to  nourish, 
sustain,  and  support,  the  said  female  child  then  and  there  instantly 
died.  And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
say,  that  the  said  Sarah  Waters,  her  the  said  female  child,  in  man- 
ner and  form  aforesaid,  feloniously,  wilfully,  and  of  her  malice 
aforethought,  did  kill  and  murder  against  the  peace,  &c. 

At  the  trial  the  jury  found  the  prisoner  guilty  of  manslaughter, 
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on  the  second  count  only  of  the  indictment,  and  also   on  the. 
coroner's  inquisition. 

A  motion  was  made,  in  arrest  of  judgment,  on  the  ground  that 
the  second  count  of  the  indictment  stated  no  crime,  that  'the  age 
being  laid  under  a  videlicet,  it  was  consistent  with  all  which  is 
stated  in  the  count,  that  the  child  might  be  of  the  age  of  twenty 
years,  and  capable  of  taking  care  of  herself,  and  so  able  to  have 
prevented  the  ill  effects  of  the  exposure,  which  is  the  sole  cause  of 
death  alleged. 

The  learned  baron  thought  the  objection  good,  and  did  not 
think  it  safe  to  rely  on  the  coroner's  inquisition,  because  the  name 
of  the  -child  is  not  there  stated,  nor  any  reason  given  for  its  omis- 
sion, and  even  in  the  indictment  it  seemed  to  him  doubtful 
whether  the  statement  that  the  child  had  not  been  named  was 
sufficient  to  dispense  with  the  statement  of  its  name,  for  there  was 
nothing  to  show  that  it  might  not  have  required  a  name  by  repu- 
tation. 

As  to  the  necessity  of  stating  the  name,  see  Regina  v.  Biss,  2 
Moody  C.  C.  93,  and  Regina  v.  Stroud,  2  Moody  CO.  270. 

The  learned  baron  requested  the  opinion  of  the  Judges  whether 
either  the  second  count  of  the  indictment  or  the  coroner's  inquisi- 
tion was  sufficient  to  warrant  a  judgment  for  manslaughter. 

On  the  20th  January  1849,  the  case  was  argued  before  Lord  Den- 
man  C.  J.,  Parke  B.,  Alderson  B.,  Coltman  J.  and  Coleridge  J. 

Clerk,  for  the  Crown.  (The  arguments  are  fully  given  in  the 
judgment.  Regina  v.  Willis,  1  Denison  C.  C.  80,  was  cited.  It 
was  also  said,  that  in  the  indictment  the  prisoner  was  averred  to 
be  a  single  woman,  though  this  averment  did  not  appear  in  the  case 
as  stated  to  the  court.) 

Afterwards  on  30th  January  1849,  Pollock  C.  B.,  Parke  B.,  Al- 
derson B.,  Rolfe  B.  and  Platt  B.  being  present,  Parke  B.  after 
stating  the  facts  of  the  case,  read  the  following  judgment. 

If  the  second  count  of  the  indictment  had  charged  the  prisoner 
with  causing  the  death  of  the  deceased  by  a  mere  non-feasance  — 
the  neglect  of  her  maternal  duty  towards  her  child,  it  would  have 
been  bad  ;  because  the  indictment  ought  to  have  stated  the  child 
to  be  of  such  an  age,  or  in  such  a  situation,  as  to  be  unable  to  take 
care  of  itself.  Supposing  an  averment  that  the  child  was  of  ten- 
der years  would  have  imported  such  an  inability,  there  is  no  aver- 
ment in  this  count  that  the  child  was  of  tender  years,  for  the 
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.  reference  in  the  commencement  of  it  to  the  first  count  does  not 
import  that  description.  It  contains  no  more  than  an  averment 
that  the  child  was  a  female,  born  of  the  prisoner's  body,  and  not 
named.  See  opinion  of  Mr.  Justice  Patteson  in  Regina  v.  Martin, 
6  Carrington  &  Payne,  217.^  But  this  count  charges  the  prisoner 
with  a  misfeasance,  a  wrongful  act,  in  assaulting  the  child,  and 
casting  and  throwing  her  on  a  dust  heap,  and  if  the  death  of  the 
child  is  traced  to  this  act,  the  offence  of  manslaughter  is  complete. 
Is  it  then  traced  to  this  wrongful  act  ?  It  is  alleged  that  the  prisoner, 
having  cast  and  thrown  the  deceased  on  the  heap  of  dust,  left  her 
there,  that  is,  permitted  her  to  continue  there,  exposed  to  the  cold  air, 
by  means  of  which  exposure  she  was  benumbed  and  died.  The  expo- 
sure therefore  is  charged  against  the  prisoner,  and  the  death  is  attrib- 
uted to  the  exposure.  It  is  not  expressly  averred  in  this  case,  that 
the  child  was  of  such  tender  years,  or  so  feeble  that  she  could  not 
walk  away  and  take  care  of  herself — but  that  is  implied,  for  if 
she  had  been  sufficiently  old,  or  strong  to  do  so,  the  death  would 
not  have  arisen  from  the  exposure  by  the  prisoner,  but  from  the 
act  of  the  child  in  not  walking  away  and  taking  care  of  herself. 
Thus,  it  is  established,  that  if,  in  an  action  on  the  case,  a  neglect 
is  charged  against  the  defendant,  by  reason  whereof  the  plaintiff 
had  sustained  damage,  the  question,  whether  the  plaintiff  could 
have  avoided  that  damage  by  the  exercise  of  ordinary  care,  is  al- 
ways open  on  not  guilty,  and  after  verdict,  it  is  presumed  that  the 
jury  have  found  the  fact  of  the  neglect,  and  also  found  that  the 
consequential  damage  was  not  caused  by  the  want  of  ordinary 
care  in  the  plaintiff.   Bridge  v.  Grand  Junction  Railway  Company, 

3  Meeson  &  Welsby,  248.     Goldthorpe  v.  Hardman,  13  Meeson  & 
Welsby,  37T;  14  L.  J.  (n.  s.)  Bxch.  61. 

In  this  case  the  jury  could  not  have  found  the  prisoner  guilty, 
without  actually  negativing  the  power  of  the  child  to  take 
care  of  herself,  and  so  to  escape  the  consequences  of  the  unlawful 
act  of  the  prisoner ;  and  consequently  after  verdict  that  fact  must 
be  implied.  I  think  therefore  that  the  count  is  good  in  this  re- 
spect. 

'  There  the  first  count  described  the  child  as  E.  E.,  an  infant  above  the  age 
of  ten  and  under  the  age  of  twelve  years ;  the  second  count  merely  described 
her  as  "  the  said  B.  R."  Patteson  J.  held  that  the  second  count  ought  to  have 
contained  an  express  averment  that  the  said  E.  R.  was  "  then  and  there  above 
the  age  of  ten  years  and  under  the  age  of  twelve  years."     See  Rex  v.  Cheeve, 

4  Barnewall  &  Cresswell,  902 ;  7  Bowling  &  Ryland,  461,  that  the  word  "  said" 
does  not  incorporate  a  previous  description. 
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A  doubt  occurred  to  the  learned  judge,  whether  the  description 
of  the  child  as  being  "  not  named  "  was  sufficient.  "  Not  bap- 
tized" would  not  have  been  enough,  but  "not  named,"  which 
means  that  she  had  acquired  no  name  either  by  baptism  or  usage, 
appears  to  be  quite  sufficient. 


Regina  v.  Waverton.i 

November  21,  1851. 

Indictment  —  Aider  hy   Verdict  —  Reference  from  one  Qount  to 

another. 

After  verdict,  defective  averments  in  the  second  count  of  an  indictment  may  be  cured 
by  reference  to  sufficient  averments  in  the  first  count. 

Any  qualities  or  adjuncts  averred  to  belong  to  any  subject  in  one  count  of  an  indict- 
ment, if  they  are  separable  from  it,  shall  not  be  supposed  to  be  alleged  as  belong- 
ing to  it  in  a  subsequent  count  which  merely  introduced  it  by  reference  as  the 
same  subject  "before  mentioned." 

This  was  an  indictment  for  a  nuisance  in  not  repairing  a  high- 
way, found  at  the  Cumberland  Summer  Assizes  1850.  It  was 
removed  by  certiorari  into  the  Queen's  Bench,  and  was  tried  at  the 
Summer  Assizes  for  the  county  of  Cumberland,  held  at  Carlisle, 
before  Mr.  Justice  Williams,  on  the  6th  of  August  1851.  The 
indictment  contained  three  counts :  — 

1st  Count.  The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  before  the  day  of  the  taking  of  this  inquisition,  to  wit, 
on  the  first  day  of  January  in  the  thirteenth  year  of  the  reign  of 
her  present  Majesty,  and  long  before  there  was,  and  from  thence 
hitherto  hath  been  and  siill  is,  a  certain  common  Queen's  highway 
in  the  said  county  used  for  all  the  subjects  of  our  said  lady 
the  Queen  to  go,  return,  pass,  repass,  ride,  and  labor  on  foot 
and  on  horseback,  and  with  cattle,  carts,  and  carriages,  at  their 
will  and  pleasure,  and  that  a  certain  part  of  the  said  last-mentioned 
common  Queen's  highway,  situate,  lying,  and  being  in  the  town- 
ship or  district  of  Waverton,  otherwise  called  Waverton  High  and 

'  Court  of  Queen's  Bench.  17  Queen's  Bench,  662.  2  Denison  C.  C.  339. 
5  Cox  C.  C.  400. 
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Low,  in  the  parish  of  Wigton,  in  the  county  aforesaid,  called  the 
Yevens  Highway,  leading  from  and  out  of  the  highway  from 
the  village  of  Waverton  towards  the  town  of  Mary-port  in  the 
county  aforesaid,  at  or  near  a  place  called  Parkside,  on  the  last- 
mentioned  highway,  and  extending  from  thence  towards  and  unto 
the  highway  leading  from  Lesson  Hall  towards  the  town  of  Ireby 
in  the  county  aforesaid,  at  or  near  Waterside  in  the  township 
or  district  of  Waverton  aforesaid,  and  containing  in  length  1350 
yards  or  thereabouts,  and  in  breadth  four  yards  or  thereabouts,  on 
the  day  and  year  aforesaid,  and  from  thence  continually  hitherto 
until  the  day  of  the  taking  of  this  inquisition  at  the  parish  and  in 
the  township  or  district  last  aforesaid,  in  the  county  aforesaid,  was 
and  is  yet  very  ruinous,  miry,  deep,  broken,  and  in  great  decay  for 
want  of  due  reparation  and  amendment  of  the  same,  so  that  the 
liege  subjects  of  our  said  lady  the  Queen,  during  the  time  last 
aforesaid,  could  not  go,  return,  pass,  repass,  ride,  and  labor  with 
their  horses,  cattle,  carts,  and  other  carriages,  in,  through,  and 
along  the  Queen's  common  highway  aforesaid,  as  they  ought  and 
were  wont  and  were  accustomed  to  do,  without  great  danger 
of  their  lives  and  the  loss  of  their  goods,  to  the  great  damage  and 
common  nuisance  of  all  her  Majesty's  liege  subjects,  going,  return- 
ing, passing,  repassing,  riding,  laboring,  in,  through,  and  along 
the  Queen's  common  highway  aforesaid. 

And  that  the  inhabitants  of  the  said  township  or  district  of 
Waverton,  in  the  said  parish  of  Wigton,  in  the  county  aforesaid, 
have  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
hitherto  been  used  and  accustomed  to  repair  and  amend,  and 
of  right  ought  to  have  repaired  and  amended,  and  still  of  right 
ought  to  repair  and  amend,  that  part  of  the  highway  aforesaid,  so 
as  aforesaid  being  ruinous,  miry,  broken,  and  in  decay,  when  so 
often  as  there  should  be  occasion. 

And  that  the  said  inhabitants  of  the  said  township  aforesaid 
have  not  yet  done  the  same,  to  the  evil  example  of  all  others 
in  like  case  offending,  and  against  the  peace,  &c. 

2d  Count.  That  within  the  parish  of  Wigton  aforesaid  in  the 
county  aforesaid,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  there  have  been  and  still  are  divers  townships  or 
districts  whereof  the  township  or  district  of  Waverton,  otherwise 
called  Waverton  High  and  Low,  during  all  the  time  last  aforesaid 
hath  been  and  still  is  one,  and  that  the  inhabitants  of  the  said 
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township  or  district  of  Waverton,  in  the  parish  aforesaid,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  have 
repaired  and  amended,  and  have  been  used  and  accustomed  to 
repair  and  amend,  and  of  right  ought  to  have  repaired  and 
amended,  and  still  of  right  ought  to  repair  and  amend,  when  and 
so  often  as  it  hath  been  or  shall  be  necessary,  such  and  so  many  of 
the  common  highways  situate  and  being  within  the  township  or 
district  of  Waverton  aforesaid  as  would  otherwise  be  repairable 
and  amendable  by  the  inhabitants  of  the  said  parish  at  large,  and 
that  the  said  part  of  the  same  common  highway  hereinbefore 
mentioned  to  be  ruinous,  deep,  miry,  broken,  and  in  decay  as 
aforesaid,  was  a  common  highway,  which  but  for  the  said  prescrip- 
tion or  usage  would  be  repairable  and  amendable  by  the  inhabitants 
of  the  said  parish  of  Wigton  at  large.  And  that  by  reason  of  the 
premises,  the  inhabitants  of  the  township  or  district  of  Waverton 
aforesaid,  in  the  parish  aforesaid,  during  all  the  time  last  afore- 
said, ought  to  have  repaired  and  amended,  and  still  ought  to 
repair  and  amend,  the  same  part  of  the  said  common  highway  so 
being  ruinous,  deep,  miry,  broken,  and  in  decay  as  aforesaid,  when 
and  so  often  as  it  hath  been  and  shall  be  necessary,  and  that  the 
said  inhabitants  of  the  said  township  aforesaid  have  not  yet  done 
the  same,  to  the  evil  example  of  all  others  in  like  case  offending, 
and  against  the  peace,  &c. 

3d  Count.  The  same  as  the  second ;  with  the  exception  that  it 
averred  that  the  inhabitants  of  the  several  and  respective  town- 
ships, whereof  Waverton  was  one,  situate  in  the  parish  of  Wigton, 
were  liable  to  repair  the  said  highway. 

Plea.    Not  guilty. 

The  jury  having  found  the  defendants  not  guilty  on  the  first 
count,  and  guilty  on  the  second  and  third  counts,  a  rule  nisi  was 
obtained  in  the  Queen's  Bench  on  the  4th  of  November,  to  arrest 
the  judgment  on  the  second  and  third  counts,  on  the  ground  that 
these  counts  were  bad,  in  not  containing  any  sufficient  allegation 
that  the  highway,  the  subject  of  the  indictment,  was  situated  within 
the  township  or  district  of  Waverton,  or  that  the  road  was  out 
of  repair. 

On  the  13th  November  1851,  this  case  was  argued  before  Lord 
Campbell  0.  J.,  Patteson  J.,  Coleridge  J.  and  Wightman  J. 

*S'.  Temple,  and  Pickering,  for  the  Crown.  Knowles  Q.  C,  Ather- 
ton  Q.  0.  and  Unihamk,  for  the  defendants. 
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Temple.  After  verdict,  the  second  and  third  counts  are  sufficient, 
even  if  the  court  should  hold  that  the  first  count  cannot  be  referred 
to.  The  second  count  says,  "  that  the  said  part  of  the  same  com- 
mon highway  hereinbefore  mentioned  to  be  ruinous,  deep,  miry, 
broken,  and  in  decay  as  aforesaid,  was  a  common  highway,  which, 
but  for  the  said  prescription  or  usage,  would  be  repairable  or 
amendable  by  the  inhabitants  of  the  said  parish  of  Wigton  at  large." 
That,  after  verdict,  is  equivalent  to  a  direct  averment  that  the  high- 
way was  ruinous  and  out  of  repair.  Posterne  v.  Hanson,  2  Wms. 
Saund.  60  c,  and  61  m,  note  9.  5th  ed.  Eex  v.  Somerton,  7  Barne- 
wall  &^Cresswell,  463.  Eex  v.  Boyall,  2  Burrow,  832.  By  the 
Statute  of  Jeofails,  after  verdict  the  second  and  third  counts  are 
sufficient.  1  Wms.  Saund.  228.  Secondly,  the  first  count  contains 
express  averments  that  the  highway  was  ruinous,  and  although  the 
jury  have  found  a  verdict  for  the  defendants  on  the  first  count,  yet 
it  may  be  referred  to  for  the  purposes  of  description. 

Pattbson  J.    Is  not  each  count  a  separate  indictment  ? 

Temple.  Not  for  all  purposes.  Keference  may  be  made  in  one 
count  to  a  preceding  one.  Regina  v.  Craddock,  2  Denison  C.  C. 
21.  If  the  first  coiint  may  be  referred  to,  then  the  objections 
to  the  second  and  third  counts  are  cured ;  the  words  being,  the 
said  part  of  the  same  highway  being  ruinous  and  in  decay  "  as 
aforesaid."  But  these  words  may  be  rejected  as  surplusage,  if  the 
first  count  cannot  be  referred  to.  The  defendants  have  been  found 
guilty  of  not  repairing  the  highway  when  necessary ;  it  is  impossi- 
ble that  the  jury  could  have  found  that  verdict  without  being 
satisfied  that  the  road  needed  repair,  and  without  evidence  that 
the  road  was  situate  in  the  township  of  the  defendants.  In  the 
case  Regina  v.  Waters,  1  Denison  C.  C.  356,  ante  p.  152,  a  [defec- 
tive statement  of  an  act  of  misfeasance  was  held  to  be  supported 
by  the  verdict. 

Knowles  Q.  0.  for  the  defendants. 

Every  count  of  an  indictment  should  charge  the  offence  with 
certainty.  Lord  Mansfield,  1  Term  R.  63,  said :  "  It  is  necessary 
in  every  crime  that  the  indictment  charge  it  with  certainty  and 
precision,  alleging  all  the  requisites  which  constitute  the' offence." 

LoED  Campbell  C.  J.  Lord  Mansfield  was  not  there  speaking 
of  an  indictment  after  verdict. 

Knowles.  There  is  no  statement  in  the  second  or  third  counts 
that  the  road  is  out  of  repair.    All  that  is  said  is,  that  this  is  the 
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part  of  the  highway  which  has  before  been  described  as  ruinous. 
The  words  "  so  being  ruinous  "  are  merely  equivalent  to  saying 
"  so  stated  to  be  ruinous."  Although  reference  may  be  made 
in  one  count  to  another  for  some  purposes,  a  substantial  part  of  a 
charge  cannot  be  made  out  by  reference  to  a  preceding  count. 
In  Regina  v.  Waters,  1  Denison  C.  0.  356,  ante  p.  152,  the  words 
"  the  said  infant  female  child  "  were  held  not  to  import  from  a 
preceding  count  a  description  of  the  child  as  being  of  tender  age. 

Coleridge  J.  But  here  the  words  of  reference  are,  "  so  being 
ruinous  as  aforesaid." 

Knowles.  These  words  only  point  out  the  portion  of  the  road  to 
which  the  prosecutor  refers.  It  is  necessary  that  there  should  be 
an  averment  that  the  road  was  out  of  repair  at  the  time  that 
the  indictment  was  found  by  the  grand  jury.  Poynt's  Case,  Cro. 
Jac.  214.  Johnson's  Case,  Cro.  Jac.  609.  Rex  v.  Hazell,  13  East, 
139.  Regina  v.  Martin,  9  Oarrington  &  Payne,  215.  Again, 
there  is  no  allegation  that  the  road  is  situate  in  the  township  of 
Waverton.    Rex  v.  Upton-upon-Severn,  6  Carrington  &  Payne,  133. 

Lord  Campbell  C.  J.  It  is  averred  affirmatively  to  be  so  in  the 
first  count,  and  that  averment  is  referred  to  in  the  second  count. 

Knowles.  So  large  a  reference  cannot  be  made  from  one  count 
to  another.  Cur.  adv.  vult. 

On  the  21st  November,  the  judgment  of  the  court  was  delivered 
by  Lord  Campbell  C.  J. 

The  second  and  third  counts  of  the  indictment  in  this  case  are 
drawn  very  inartificially ;  but  we  think  that  after  verdict  they  may 
be  supported.^  The  allegation  to  which  our  attention  was  directed, 
when  the  motion  was  first  made  for  arresting  the  judgment, 
certainly  does  not  sufSciently  charge  that  the  road  was  out  of 
repair,  namely,  "  that  the  said  part  of  the  same  common  highway 
hereinbefore  mentioned,  to  be  ruinous,  &c.  as  aforesaid,  was 
a  common  highway,"  &c.  This  is  only  a  description  of  the  high- 
way, and  not  an  allegation  that  it  was  actually  out  of  repair.  But 
there  follows  an  allegation,  that  the  inhabitants  of  the  township 
"  ought  to  repair  and  amend  the  same  part  of  the  said  common 
highway,  so  being  ruinous,  &c.  as  aforesaid,  when  and  so  often  as 

•  "  Both  the  judgment  and  the  marginal  note,"  says  Mr.  Greaves,  "  treat  this 
case  as  if  the  question  being  raised  after  verdict  made  a  difference ;  but  it  is 
clearly  erroneous  so  to  treat  it."    1  Russell  on  Crimes,  614  note.  4th  ed. 
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it  hath  been  and  shall  be  necessary,  and  that  the  said  inhabitants 
of  the  said  township  have  not  yet  done  the  same."  Here  we  have 
a  clear  and  specific  reference  to  the  first  count,  which  contains 
a  formal  allegation,  that  this  part  of  the  highway  was  out  of  repair. 
There  are  many  authorities  to  show  that  one  count  of  an  indict- 
ment may  refer  to  another,  and  that  under  such  circumstances  the 
maxim  applies.  Verba  relata  inesse  videntur. 

The  objection  that  the  second  and  third  counts  do  not  show  the 
part  of  the  highway  out  of  repair  to  be  in  the  township,  admits  of 
a  siinilar  answer.  The  first  count  alleges,  "  that  a  certain  part 
of  the  said  highway  situate,  lying  and  being  in  the  township  of 
Waverton,  &c."  (describing  it,  and  stating  its  length  and  width), 
"  was,  and  yet  is  ruinous,"  &c. ;  and  the  second  and  third  counts 
allege,  "  that  the  said  part  of  the  same  common  highway  herein- 
before mentioned,  to  be  ruinous,"  &c.  was  a  highway,  which  the 
inhabitants  were  bound  to  repair.  It  has  been  determined  that 
any  qualities  or  adjuncts  averred  to  belong  to  any  subject  in  one 
count  of  an  indictment,  if  they  are  separable  from  it,  shall  not 
be  supposed  to  be  alleged  as  belonging  to  it  in  a  subsequent  count, 
which  merely  introduces  it  by  reference  as  tlie  same  subject 
"before  mentioned."  But  the  local  situation  of  the  part  of  the 
highway  described  must  necessarily  and  invariably  belong  to  it, 
and  if  once  described  as  being  in  a  particular  township,  when 
there  is  afterwards  enough  to  identify  it  as  being  what  is  so 
described,  a  repetition  of  the  allegation,  that  it  is  within  the  town- 
ship, seems  not  to  be  strictly  necessary.  We  must  very  much 
regret  tl;p  negligence  in  framing  indictments,  which  causes  such 
discussions  ;  but,  we  are  glad  that  in  this  case  it  has  not  led  to  a 
failure  of  justice.  The  rule  for  arresting  the  judgment  must  be 
discharged. 

"  It  is  a  novel  doctrine  in  criminal  cases,"  writes  Mr.  Greaves,  "  that  a  defec- 
tive indictment  is  cured  by  verdict.  Lord  Hale  says,  '  None  of  the  statutes  of 
jeofails  extend  to  indictments,  and  therefore  a  defective  indictment  is  not  aided 
by  verdict,'  2  Hale  P.  C.  193 ;  and  no  authority  is  known  for  such  a  doctrine 
in  other  cases."  1  Russell  on  Crimes,  676  note.  4th  ed.  Commonwealth  v. 
Morse,  2  Massachusetts,  at  p.  180.  Brown  v.  The  Commonwealth,  8  Massachusetts, 
at  p.  66.  "  It  is  a  well  settled  rule  of  law,"  said  Shaw  C.  J.  "  that  the  stat- 
ute respecting  amendments  does  not  extend  to  indictments,  that  a  defective 
indictment  cannot  be  aided  by  a  verdict,  and  that  an  indictment,  bad  on  demur- 
rer, must  be  held  insufficient  upon  a  motion  in  arrest  of  judgment.  The  plain 
rule  of  the  common  law,  as  well  as  the  express  provision  of  the  Declaration  of 
Bights,  is,  that  no  man  shall  be  held  to  answer  for  any  crime  or  offence  until 
the  same  is  fully  and  plainly,  formally  and  substantially  made  known  to  him, 
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that  he  may  have  every  advantage  of  previous  notice  in  making  hig  defence, 
both  upon  the  matter  of  fact  and  law."  Commonwealth  v.  Child,  13  Pickering, 
at  p.  200.  "  A  verdict  cannot  cure  an  insufficient  indictment,''  said  Wilde  J.  in 
Commonwealth  v.  Collins,  2  Cushing,  at  p.  547.  And  see  Commonwealth  v. 
Bean,  14  Gray,  at  p.  54. 

"  If  the  count  shows  a  crime  within  the  terms  of  the  statute,"  said  Wightman 
J.  "  though  defectively,  so  as  to  be  bad  on  demurrer,  it  is  good  after  verdict. 
Regina  v.  Waters  goes  on  that  distinction."  Eegina  v.  Bowen,  13  Queen's 
Bench,  at  p.  795.  And  in  Regina  v.  Craddock,  2  Denison  C.  C.  at  p.  34,  the 
same  learned  judge  observed  that  after  verdict  an  indictment  must  be  construed 
ut  res  magis  valeat  quam  pereat. 

In  Lutz  V.  The  Commonwealth,  29  Pennsylvania  State,  441,  which  was  an 
indictment  for  murder,  judgment  was  affirmed  on  two  grounds :  "  First,  that 
the  omissions  in  the  indictment  are  immaterial ;  secondly,  that  they  are  of  a 
nature  to  be  supplied  and  cured  by  the  verdict."  Woodworth  J. .  "  The  nomi- 
natives, the  conjunctions,  and  the  punctuation  might  have  been  better,  but  the 
matter  is  all  there,  and  in  sufficient  order  to  import  the  crime,  and  nothing  else 
than  the  crime,  of  which  the  prisoner  was  convicted." 

See  also  The  State  v.  Gove,  34  New  Hampshire,  510;  note  of  the  reporter  to 
Eegina  v.  Webb,  1  Denison  C.  C.  348. 


Regina  v.  Gardner.^ 

May  3,  1856. 

Indictment  —  Remoteness  —  False  Pretences. 

The  prisoner,  by  falsely  pretending  that  he  was  a  naval  officer,  induced  the  prose- 
cutrix to  enter  into  a  contract  with  him  to  lodge  and  board  him  at  a  guinea  a 
week,  and  under  this  contract  he  was  lodged  and  supplied  with  various  articles 
of  food.  Held,  that  a  conviction  for  obtaining  the  articles  of  food  by  false  pre- 
tences could  not  he  sustained,  as  the  obtaining  of  the  food  was  too  remotely  the 
result  of  the  false  pretence. 

The  following  case  was  reserved  and  stated  for  the  considera- 
tion and  decision  of  the  Court  of  Criminal  Appeal  by  the  chairman 
of  the  General  Quarter  Sessions  for  the  county  of  Kent. 

At  the  General  Quarter  Sessions  of  the  Peace  for  the  county  of 
Kent,  holden  at  Maidstone,  on  Thursday  the  3d  day  of  January 
1856,  before  the  Right  Honorable  Charles,  Earl  of  Romney, 
James  Bspinasse,  and  Henry  Shovell  Marsham,  Esquires,  and 
others,  her  Majesty's  justices  of  the  peace  for  the  said  county, 

'  Dearsly  &  Bell  C.  C.  40 ;  7  Cox  C.  C.  186. 
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William  Gardner  was  tried  upon  an  indictment  charging  him  as 
follows :  that  he  did,  on  the  13th  day  of  November  1855,  unlaw- 
fully, knowingly,  and  falsely  pretend  to  one  Ellen  Henrietta 
Brunsden,  that  the  name  of  him,  the  said  William  Gardner,  was 
William  Edgar  De  Lancy,  and  that  he,  the  said  William  Gardner, 
was  paymaster  of  the  ship  called  the  Duke  of  Wellington,  and 
that  the  said  ship  was  then  lying  at  Portsmouth,  and  (the  said 
William  Gardner  being  then  dressed  in  naval  officer's  uniform) 
that  he,  the  said  William  Gardner,  was  the  son  of  a  half-pay 
ofi&cer,  who  was  living  at  Chelsea,  and  that  his  brother  was  a 
lieutenant-colonel  in  the  army,  by  means  of  which  said  false 
pretences  the  said  William  Gardner  did  then  and  there  obtain  of 
and  from  the  said  Ellen  Henrietta  Brunsden  twenty  pounds  weight 
of  bread,  twelve  pounds  weight  of  meat,  three  pounds  weight  of 
butter,  one  pound  weight  of  cheese,  three  pounds  weight  of  sugar, 
six  quarts  of  beer,  and  ten  quarts  of  coffee,  and  other  articles  of 
food,  together  of  the  value  of  thirty'  shillings,  of  the  goods  and 
chattels  of  the  said  Ellen  Henrietta  Brunsden,  with  intent  then 
and  there  to  cheat  and  defraud,  whereas  in  truth  and  in  fact  the 
name  of  the  said  William  Gardner  was  not  William  Edgar  De 
Lancy,  and  whereas  in  truth  and  in  fact  the  said  William  Gardner 
was  not  the  paymaster  of  the  said  ship  called  the  Duke  of  Wel- 
lington, nor  was  the  said  ship  then  lying  at  Portsmouth.  And 
whereas  in  truth  and  in  fact  the  said  William  Gardner  was  not 
the  son  of  a  half-pay  officer  who  was  residing  at  Chelsea,  but  was 
the  son  of  one  William  Gardner,  a  collector  of  rates  at  Sheerness ; 
and  whereas  in  truth  and  in  fact  the  said  William  Gardner  had 
not  a  brother,  who  was  a  lieutenant-colonel  in  the  army ;  against 
the  form  of  the  statute,  &c. 

The  evidence  ou  the  part  of  the  prosecution,  as  far  as  is  material 
for  the  purpose  of  this  case  was,  that  on  the  13th  day  of  November 
last  the  defendant,  wearing  the  dress  of  a  naval  officer,  engaged  a 
lodging  of  Ellen  Henrietta  Brunsden  (the  prosecutrix)  at  the  rate 
of  ten  shillings  per  week ;  that  on  the  17th  day  of  November  the 
defendant  expressed  himself  to  prosecutrix  as  being  comfortable, 
and  that  he  should  be  likely  to  remain  some  time,  and  stated  that 
he  was  paymaster  of  the  Duke  of  Wellington,  and  his  name  was 
De  Lancy,  that  the  defendant  continued  a  lodger  till  the  25th  of 
November,  and  then  expressed  a  wish  to  become  a  boarder,  and 
an  arrangement  was  accordingly  entered  into  that  he  should 
become  a  boarder  at  a  guinea  a  week,  that  the  prosecutrix  supplied 
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the  defendant  with  board,  consisting  of  cooked  meat,  tea,  sugar, 
bread,  butter,  cheese,  and  beer,  for  the  six  days  following,  but  the 
defendant  did  not  pay  her  any  thing  for  the  lodging  or  board. 

Upon  the  case  for  the  prosecution  being  closed,  it  was  submitted 
by  counsel  for  the  prisoner  that  the  contract  for  board  was  a  mere 
addition  to  the  first  contract  for  lodging,  and  that  what  the  defend- 
ant in  fact  obtained  by  the  false  pretences  was  an  alteration  of  the 
first  contract,  and  not  goods  within  the  meaning  of  the  statute. 

The  Chairman  overruled  the  objection,  and  left  the  case  to  the 
jury,  who  returned  a  verdict  of  guilty.  Counsel  for  the  prisoner 
then  applied  to  the  court  to  reserve  the  case  for  the  opinion  of  the 
Court  of  Criminal  Appeal  upon  the  objection  taken,  alleging  that 
a  case  similar  to  this  was  then  before  the  court  for  decision.  The 
court  thereupon  postponed  passing  sentence  on  the  prisoner,  but 
ordered  him  to  be  detained  in  custody. 

The  opinion  of  the  court  is  requested,  whether  the  objection 
taken  by  the  prisoner's  counsel  is  valid  in  law  ? 

Eomney,  Chairman. 

This  case  was  argued  on  26th  April  1856,  before  Jervis  C.  J., 
Coleridge  J.,  Cresswell  J.,  Erle  J.  and  Martin  B. 

Horn  appeared  for  the  Crown,  and  Eibton  for  the  prisoner. 

Bibton,  for  the  prisoner.  The  conviction  was  wrong.  It  is 
important  to  observe  the  dates.  When  the  false  statement  was 
made,  neither  mon'ey,  chattel,  or  valuable  security  was  obtained 
by  it ;  and  obtaining  lodging  by  a  false  pretence  is  not  an  offence 
within  the  statute.  On  the  26th  November,  when  the  contract  to 
board  was  obtained,  no  false  pretence  was  made. 

Coleridge  J.  Would  it  not  be  a  question  for  the  jury,  whether 
there  was  not  a  continuing  false  pretence  ? 

Rihton.  To  obtain  a  contract  by  a  false  pretence  is  not  within 
the  act.  It  is  not  obtaining  goods.  Here,  if  any  thing  besides 
the  lodging  was  obtained  by  the  false  pretence  it  was  not  food,  but 
simply  a  new  contract  to  supply  board,  and  that  would  not  be 
within  the  statute.  The  board  might  have  been  supplied,  not  in 
consequence  of  the  false  pretence  made  when  the  contract  for  the 
lodging  was  obtained,  but  in  consequence  of  the  prisoner's  manners 
and  conduct  after  that  time,  and  whilst  he  was  a  lodger. 

Coleridge  J.  Yes ;  but  your  point  is,  that  there  was  no 
evidence  to  go  to  the  jury,  even  supposing  the  interval  between  the 
false  pretence  and  the  contract  had  only  been  an  hour. 
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Rihton.  It  is  quite  clear,  that  to  obtain  lodging  alone  would 
not  be  within  the  statute.  Here  the  contract  is  for  board  and 
lodging  united,  and  it  is  doubtful  whether  in  any  case  obtaining 
board  and  lodging  would  be  within  the  statute.  It  would  always 
be  difficult  to  separate  the  two  so  as  to  show  that  the  articles  of 
food  were  obtained  by  means  of  the  false  pretence ;  but  here,  at  all 
events,  the  evidence  fails  altogether  to  connect  the  obtaining  of 
the  food  with  the  false  pretence. 

Morn,  for  the  Crown.  It  is  indisputable  law  that  the  interven- 
tion of  a  contract  is  no  answer  to  a  charge  of  obtaining  goods  by 
false  pretences  if  the  contract  be  part  of  the  fraud.  Here  the 
prisoner  has  obtained  goods  by  means  of  his  false  pretences,  and 
the  fact  that  the  contract  was  to  pay  for  the  board  and  lodging 
together  does  not  make  it  less  an  obtaining  of  goods.  In  Regina 
V.  Kenrick,  5  Queen's  Bench,  49,  the  money  was  obtained  upon 
the  sale  of  horses  which  the  prosecutor  was  induced  to  buy  by 
false  pretences. 

Cresswell  J.  That  is  a  remarkable  case.  Sir  P.  Thesiger, 
who  appeared  for  the  Crown,  abandoned  the  counts  for  obtaining 
the  money  by  false  pretences. 

Jervis  C.  J.  That  case  is  now  under  consideration  in  Regina 
V.  Burgon,  Dearsly  &  Bell  C.  C.  11,  and  Regina  v.  Roebuck,  Dearsly 
&  Bell  C.  C.  24. 

Morn.  The  decision  in  Regina  v.  Kenrick  was  acted  upon  and 
affirmed  in  Regina  v.  Abbott,  1  Denison  C.  C.  273  ;  2  Carrington  & 
Kirwan,  630.  Where  money  was  borrowed  from  the  drawer  of  a  bill 
by  the  acceptor  for  the  alleged  purpose  of  paying  it,  and  upon  a  false 
pretence  that  he  was  prepared  with  the  residue,  it  was  held  to  be 
within  the  statute.  Rex'  v.  Crossley,  2  Moody  &  Robinson,  17,  and 
so  it  was  held  where  a  baker  delivered  short  weight  to  the  poor,  and 
presented  tickets  as  if  he  had  delivered  full  weight  according  to 
his  contract,  Regina  v.  Eagleton,  Dearsly  C.  C.  615.  The  decision 
in  Regina  v.  Codrington,  1  Carrington  &  Payne,  661,  cannot  be  con- 
sidered law  unless  it  can  be  distinguished  from  the  subsequent  cases 
of  Regina  v.  Kenrick  and  Regina  v.  Abbott,  on  the  ground  that  the 
false  pretence  was  not  sufficiently  proved. 

Jeevis  C.  J.  The  difficulty  in  the  case  of  contracts  is,  where 
the  party  deceived  gets  not  the  consideration  which  he  expects, 
but  something  like  it. 

Morn.    In  this  case  the  false  pretence  is  clearly  proved ;  it  was 
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a  continuing  pretence,  and  the  prosecutrix  acting  upon  it  was 
eventually  induced  to  supply  the  prisoner  with  board  as  well  as 
lodging.  It  is  objected  that  lodging  is  not  within  the  statute. 
Land  is  not  within  the  statute  ;  but  suppose,  by  a  false  pretence,  I 
get  an  estate  and  a  purse  of  gold  ?  The  articles  of  food  which  the 
prisoner  obtained  were  chattels  within  the  meaning  of  the  statute ; 
and  the  fact  that  the  prisoner  gained  lodging  as  well  as  board 
cannot  make  any  difference.  The  question  whether  the  food  was 
obtained  by  the  false  pretence  was  for  the  jury,  and  they  have 
found  that  it  was. 

Hibton  ve^lied.  Cur.  adv.  vult. 

The  judgment  of  the  court  was  delivered  on  3d  May  1856,  by 
Jervis  C.  J.  In  this  case,  which  was  argued  before  us  on 
Saturday  last,  the  court  took  time  to  consider,  principally  with  a 
view  of  first  taking  into  consideration  the  cases  of  Kegina  v. 
Roebuck  and  Regina  v.  Burgon,  which  have  just  been  disposed  of. 
It  was  an  indictment  for  obtaining  goods  under  false  pretences, 
the  circumstances  being,  that  the  prisoner  represented  himself  to 
be  the  paymaster  of  the  Duke  of  Wellington,  of  the  name  of  De 
Lancy,  upon  which  he  made,  with  the  prosecutrix,  a  contract  for 
board  and  lodging,  at  the  rate  of  one  guinea  a  week,  and  he  was 
lodged  and  fed  as  the  result  of  the  contract  in  consequence  of  the 
engagement  so  entered  into  upon  that  which  was  found  to  be  a 
false  pretence ;'  and  the  question  which  was  submitted  to  us  was, 
whether  it  was  a  false  pretence  within  the  statute ;  or  rather 
whether  the  conviction  was  right  ?  That  we  have  considered, 
and  on  consideration  we  are  of  opinion  that  the  conviction  was 
not  right,  because  we  think  that  the  supply  of  articles,  as  it 
was  said  upon  the  contract  made  by  reason  of  the  false  pretence 
was  too  remotely  the  result  of  the  false  pretence  in  this  particular 
instance  to  become  the  subject  of  an  indictment  for  obtaining 
those  specified  goods  by  false  pretences.  We  therefore  think  the 
conviction  should  be  reversed.  Conviction  quashed. 

The  doctrine  of  remoteness,  which  is  one  of  the  most  important  in  the  entire 
range  of  the  criminal  law,  has  received  little  or  no  attention  from  the  text- 
writers,  with  the  single  exception  of  Mr.  Bishop,  who  has  discussed  it  in  Chapters 
XX.  and  XXX.  of  his  Commentaries  on  the  Criminal  Law,  and  incidentally 
elsewhere  in  that  book.  It  is  purposed  in  this  note  to  illustrate  this  doctrine 
by  a  reference  to  such  cases  as  have  fallen  within  the  observation  of  the  writer. 
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In  the  principal  case  it  was  held  that  the  conviction  was  wrong,  because 
the  supply  of  articles,  as  it  was  said  upon  the  contract  made  by  reason 
of  the  false  pretence,  was  too  remotely  the  result  of  the  false  pretence  in 
this  particular  instance  to  become  the  subject  of  an  indictment  for  obtaining 
those  specified  goods  by  false  pretences.  So  where  an  indictment  alleged 
that  the  prisoner  pretended  that  he  was  a  member  of  the  naval  reserve, 
and  entitled  to  receive  thirty  shillings  for  a  quarter's  payment  next  day, 
whereby  he  obtained  board  and  lodging  at  fourteen  shillings  a  week,  and 
sixpence  in  money.  The  prisoner  went  to  a  lodging-house,  and  represented 
that  he  was  a  member  of  the  naval  reserve,  and  was  entitled  next  day  to 
receive  thirty  shillings  for  a  quarter's  payment;  believing  this  representation, 
the  prosecutor  agreed  to  let  him  have  board  and  lodgings  at  his  house  for  a 
week  at  fourteen  shillings.  The  prisoner  then  said  he  was  short  of  cash,  and 
asked  the  prosecutor  to  lend  him  sixpence,  which  he  did.  The  prisoner  remained 
some  days,  and  it  was  then  discovered  that  his  statements  were  false.  Hill  J. 
said  that  this  case  could  not  be  distinguished  from  Eegina  v.  Gardner;  for 
although  the  prisoner  obtained  money  or  goods  from  the  prosecutor,  he  did  it  by 
means  of  a  contract,  and  he  obtained  the  contract  only  by  means  of  the  false 
pretences.  It  is  too  remote  to  say  that  he  obtained  the  money  or  goods  by  false 
pretences.    Eegina  u.  Bryan,  2  Foster  &  Finlason,  567  (1861) . 

A  conviction  for  obtaining  a  chattel  by  false  pretences  is  good,  although  the 
chattel  is  not  in  existence  at  the  time  the  pretence  is  made,  provided  the  sub- 
sequent delivery  of  the  chattel  is  directly  connected  with  the  false  pretence. 
Whether  or  not  there  is  such  a  direct  connection  is  a  question  for  a  jury.  Regina 
V.  Martin,  Law  Rep.  1  C.  C.  56 ;  10  Cox  C.  C.  383.  Bovill  C.  J. :  "  It  is 
obvious  that  there  are  many  cases  within  the  mischief  of  the  statute  where  the 
thing  obtained  is  not  in  existence  when  the  false  pretence  is  made.  Thus  a 
man,  by  false  pretences,  may  induce  a  tailor  to  make  and  send  him  a  coat,  or 
a  friend  to  lend  him  money,  which  may  consist  of  bank-notes  not  printed  when 
the  false  pretence  was  made  on  which  the  loan  was  granted.  So  also  a  man 
might  obtain  coals  which  were  not  got,  and  therefore  not  a  chattel  in  the  eye  of 
the  law  at  the  time  of  making  the  pretence.  It  is  absurd  to  say  that  the  chattel 
obtained  must  be  in  existence  when  the  pretence  is  made.  The  pretence  must, 
indeed,  precede  the  delivery  of  the  thing  obtained ;  but  at  what  distance  of 
time  ?  What  is  the  test  ?  Surely  this,  that  there  must  be  a  direct  connection 
between  the  pretence  and  the  delivery, — that  there  must  be  a  continuing  pre- 
tence. Whether  there  is  such  a  connection  or  not  is  a  question  for  the  jury. 
In  Regina  v.  Gardner,  the  prisoner  obtained,  at  first,  lodgings  only,  and,  after 
he  had  occupied  the  lodgings  more  than  a  week,  he  obtained  board;  and  it 
was  held  that  the  false  pretence  was  exhausted  by  the  contract  for  lodging,  the 
obtaining  board  not  having  apparently  been  in  contemplation  when  the  false 
pretence  was  made.  It  is  true  that  in  Regina  v.  Bryan,  2  Foster  &  Finlason, 
667,  the  contract  was  for  board  as  well  as  lodging ;  but  there  the  indictment  was 
for  having  obtained  sixpence  as  a  loan  some  time  after  the  contract  for  board 
and  lodging  had  been  entered  into ;  and  it  is  clear  that  the  obtaining  the  loan 
was  as  remote  from  the  false  pretence  under  which  the  contract  for  board  and 
lodging  had  been  entered  into,  as  the  obtaining  of  the  board  was  from  the  false 
pretence  made  in  Regina  ».  Gardner.    In  the  present  case,  when  the  false  pretence 
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was  made  and  the  order  given,  it  was  never  contemplated  that  the  matter  should 
rest  there ;  and  we  have  no  difficulty  in  holding  that  there  was  a  continuing  pre- 
tence, and  a  delivery  obtained  thereby."  Willes  J. .  "I  wiU  only  add  that,  since 
the  cases  of  Regina  v.  Abbott,  1  Denison  C.  C.  273,  and  Regina  v.  Burgon, 
Dearsly  &  Bell  C.  C.  11,  it  is  impossible  to  contend  seriously  that  the  case  is  not 
within  the  statute  because  the  chattel  is  obtained  under  a  contract  induced  by  the 
false  pretence." 

Upon  the  trial  of  an  indictment  for  a  nuisance  to  a  harbor  by  erecting  and 
continuing  piles  and  planking  in  the  harbor,  and  thereby  obstructing  it  and 
rendering  it  insecure,  it  was  found  by  a  special  verdict,  that  "  by  the  defendant's 
works,  the  harbor  is  in  some  extreme  cases  rendered  less  secure ; "  and  it  was 
held  that  the  defendant  "  could  not  be  made  criminally  responsible  for  conse- 
quences so  slight,  uncertain,  and  rare,  as  were  stated  by  this  verdict  to  result 
from  his  works."  Rex  v.  Tindall,  6  Adolphus  &  Ellis,  143,  and  1  Nevile  & 
Perry,  719.  In  Regina  v.  Russell,  3  Ellis  &  Blackburn,  942,  on  the  trial  of 
an  indictment  for  obstructing  a  navigable  piece  of  water,  the  jury  were  asked 
whether  they  thought  the  erection  would  prove  a  "  material  nuisance,"  in  which 
case  they  were  to  find  a  verdict  of  guilty ;  but  were  told  that  if  they  thought 
the  "nuisance"  was  so  slight,  rare,  and  uncertain,  that  the  defendant  ought 
not  to  be  made  criminally  liable  for  it,  they  should  acquit  him,  and  the  jury  said 
that  they  considered  the  erection,  "  although  a  nuisance,  was  not  sufficiently 
so  to  render  the  defendant  criminally  liable,"  and  thereon  an  acquittal  was 
entered;  it  was  held  by  Coleridge  and  Crompton  JJ.,  and  semble  by  Lord 
Campbell  C.  J.,  that  the  charge  was  to  be  understood  as  meaning,  not  that  a 
party  may  legally  commit  a  small  nuisance,  but  that  an  obstruction  might  be  so 
insignificant  as  not  to  constitute  a  nuisance ;  and  that  the  jury  must  be  under- 
stood as  finding  that  the  obstruction  was  so  insignificant;  and  that,  therefore, 
there  was  not  a  misdirection  warranting  a  new  trial. 

By  an  old  act,  an  ancient  highway  running  over  the  land  of  Lord  Stourton 
was  made  a  turnpike,  and  afterwards  collieries  were  worked  on  each  side  of  the 
road,  and  railways  made  from  time  to  time  across  the  road  for  the  conveyance  of 
the  coals  from  the  collieries.  In  the  1  &  2  Geo.  IV.  a  new  act  was  passed  for 
repairing  the  same  road.  One  of  the  former  railways  was  continued  and  new 
railways  made  afterwards  across  the  road  for  the  same  purposes  as  before.  By  a 
clause  in  this  act  a  penalty,  recoverable  on  summary  conviction,  was  imposed  on 
any  person  who  made  any  railway  across  the  road  "  without  the  consent  of  the 
trustees  or  legal  authority :  "  and  it  was  held  that  the  making  and  continuing  of 
the  railways  was  indictable,  and  that  no  inference  could  be  drawn  to  the  contrary 
from  the  facts  of  the  case  or  the  words  of  the  last  act.  To  do  the  work  complained 
of  the  turnpike  road  was  dug  into,  but  filled  up  again  and  restored  to  its  former 
state,  except  that  the  railroad  remained,  forming  a-  groove  of  wood,  adapted  to  the 
wheels  of  the  railway  carriages,  and  so  far  sunk  into  the  road  that  the  highest  part 
of  it  was  on  a  level  with  the  road ;  and,  upon  a  special  case  empowering  the  court 
to  draw  inferences  as  a  jury,  after  a  verdict  of  guilty,  it  was  held  that  the  court 
could  not  pronounce  the  injury  created  by  this  work  to  be  too  slight  and  uncertain 
to  be  indictable.  Regina  «.  Charlesworth,  16  Queen's  Bench,  1012;  4  New  Ses- 
sions Cases,  703 ;  5  Cox  C.  C.  174.     See  Regina  v.  Train,  2  Best  &  Smith,  640. 
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Where  an  inquisition  alleged  that  the  defendants  were  trustees  under  an  act  of 
Parliament,  and  that  it  was  their  duty  to  contract  for  the  repair  of  a  road,  and 
also  to  repair  the  road,  and  that  they  did  feloniously  neglect  to  contract  for  the 
reparation  of  the  said  road,  and  did  feloniously  neglect  to  repair  the  same,  and 
that  W.  B.  being  riding  in  a  barrow  along  the  said  road,  the  defendants  by 
their  neglect  to  contract  for  the  reparation  of  the  said  road,  and  by  their  neglect 
to  repair  the  same,  did  cause  one  wheel  of  the  said  barrow  to  fall  into  a  large 
hole  in  the  said  road,  and  the  said  W.  B.  to  be  thereby  thrown  with  great 
violence  from  the  said  barrow  upon  the  ground,  whereby  he  was  killed ;  it  was 
held  that  the  inquisition  was  bad.  Lord  Campbell  C.  J. :  "  Not  only  must  the 
neglect,  to  make  a  party  guilty  of  it  liable  to  the  charge  of  felony,  be  personal, 
but  the  death  must  be  the  immediate  result  of  that  personal  neglect."  Here  the 
death  was  not  the  direct  consequence  of  the  neglect  charged.  Kegina  v.  Pocock, 
17  Queen's  Bench,  34,  39.     Ante  Vol.  I.  p.  65. 

In  eases  of  neglect  of  children  of  tender  years  it  must  be  both  alleged  and 
proved  that  the  health  was  injured.  In  Regina  v.  Phillpot,  Dearsly  C.  C.  179, 
the  indictment  alleged  that  the  prisoner  was  the  mother,  and  had  the  care  of 
an  infant  female  child  unable  to  support  itself,  and  that  it  was  the  duty  of  the 
prisoner  to  support  the  child,  but  that  the  prisoner  unlawfully  neglected  to 
support  it,  and  unlawfully  abandoned  it  without  necessary  food  for  a  long  space 
of  time,  whereby  the  .child  was  greatly  injured  and  weakened.  The  prisoner 
was  the  wife  of  a  seaman,  and  received  a  portion  of  his  pay,  and  was  able  to 
work  and  get  her  living  if  she  chose ;  she  left  the  child  without  food  from 
Monday  evening  till  Thursday  morning,  and  but  for  the  attention  of  a  poor 
neighbor,  the  child  must  have  suffered  most  severely,  and  might  probably  have 
died  for  want  of  food,  and  though  it  did  suffer  in  some  degree  from  want  of 
food,  it  was  not  to  any  serious  extent ;  and  it  was  held  that  the  conduct  of  the 
prisoner  in  absenting  herself,  irrespective  of  any  actual  injury  to  the  child,  was 
not  a  misdemeanor  at  common  law,  and  therefore  it  was  necessary  to  prove  the 
averment  that  the  child  was  greatly  injured  and  weakened ;  and  that  the  evidence 
that  the  child  had  suffered  "to  some  but  not  to  any  serious  extent"  was  not 
suflScient ;  as  it  did  not  show  any  injury  to  the  health.  Jervis  C.  J. :  "  We  may 
adopt  the  language  of  the  Judges  in  Bex  v.  Friend,  Russell  &  Ryan  C.  C.  20. 
That  in  order  to  constitute  an  offence  indictable  as  a  misdemeanor,  it  is  necessary 
to  state  a  breach  of  duty  or  contract  in  refusing  or  neglecting  to  provide  for  an 
infant  of  tender  years,  unable  to  provide  for  itself,  and  that  the  health  of  the 
infant  has  been  injured  by  the  neglect."  See  Regina  v.  Cooper,  1  Denison  C.  C. 
459 ;  Regina  v.  Hogan,  2  Denison  C.  C.  277. 

To  the  doctrine  of  remoteness  may  be  referred  the  opinion  of  Bramwell  B.  in 
Regina  v.  Moah,  Dearsly  &  Bell  C.  C.  650.  In  this  case,  the  false  making  of  a 
letter  of  recommendation,  with  intent  fraudulently  to  obtain  a  situation  as 
a  police  constable,  was  held,  Bramwell  B.  doubting,  to  be  a  forgery  at  common 
law.  Bramwell  B. :  "The  letters  are  of  no  validity  in  themselves,  and  I  do 
not  know  but  that  the  office  might  have  been  obtained  without  them,  although 
they  may  have  had  an  operation  on  the  mind  of  him  to  whom  they  were  pre- 
sented. It  seemed  to  me  at  the  trial  no  more  than  if  I  were  to  produce  a  letter 
purporting  to  be  from  the  Duke  of  Wellington,  inviting  me  to  dine,  and  say,  See 
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what  a  respectable  person  I  am."  In  Regina  v.  Hodgson,  Dearsly  &  Bell  C.  C. 
3,  which  was  a  case  of  forging  a  diploma  of  the  College  of  Surgeons,  the  con- 
viction was  quashed  on  the  ground  that  the  prisoner  had  no  intent,  in  forging  or 
in  uttering,  to  commit  any  particular  fraud,  nor  was  there  in  fact  any  person 
defrauded.  Jervis  C.  J. :  "  The  intent  must  not  be  a  roving  intent,  but  a  specific 
intent." 

Acts  remotely  leading  towards  the  commission  of  a  crime  are  not  to  be  con- 
sidered as  attempts  to  commit  it.  "  The  mere  intention  to  commit  a  misdemeanor 
is  not  criminal.  Some  act  is  required,  and  we  do  not  think  that  all  acts  towards 
committing  a  misdemeanor  are  indictable.  Acts  remotely  leading  towards  the 
commission  of  the  oflfence  are  not  to  be  considered  as  attempts  to  commit  it,  but 
acts  immediately  connected  with  it  are."  Judgment  in  Regina  v.  Eagleton, 
Dearsly  C.  C.  at  p.  538.  But  as  Wightman  J.  observed  at  p.  551:  "Every 
case  must  be  taken  with  its  own  peculiar  circumstances ;  it  is  impossible  to  lay 
down  an  exact  rule."  In  the  course  of  the  argument,  Maule  J.  said  at  p.  525  :- 
"The  doubt  may  arise — what  is  an  attempt?  Must  it  not  be  a  proximate 
attempt  ?  Does  a  man,  intending  to  murder,  attempt  to  do  so  if  he  buys  a  dagger 
and  poison,  but  uses  neither  the  one  nor  the  other?  if  a  man  intends  to  commit 
an  offence  at  a  distant  place,  getting  into  a  railway  train,  or  putting  on  his  shoes, 
or  shaving  himself  in  the  morning,  would  not  be  an  attempt  to  do  so."  The 
case  of  Regina  v.  Roberts,  Dearsly  C.  C.  539,  well  illustrates  this  principle. 
The  prisoner,  with  the  intent  to  coin  counterfeit  half-dollars  of  Peru,  caused  to 
be  made  and  procured  at  Birmingham  dies  necessary  for  the  purpose  of  making 
such  counterfeit  coin,  but  which  would  not  alone  produce  it;  but  the  prisoner 
intended  to  procure  the  rest  of  the  necessary  apparatus  for  the  purpose  and 
with  the  intention  of  using  the  entire  apparatus,  when  procured,  in  making  the 
counterfeit  coin.  The  jury  found  that  the  prisoner  intended  to  make  only  a  few 
of  the  counterfeit  coins  in  England  by  way  of  trying  whether  the  apparatus 
would  answer  before  sending  it  out  to  Peru  to  be  there  used  in  making  counter- 
feit coin.  And  upon  a  case  reserved,  it  was  held  that  the  conviction  was  right. 
Jervis  C.  J. :  "  This  is  not  an  indictment  for  an  attempt  to  commit  a  statutable 
offence,  as  was  the  case  in  Regina  v.  Williams,  1  Denison  C.  C.  39,  where  the 
charge  was  an  attempt  to  administer  poison.  Here  there  is  no  direct  attempt  to 
coin ;  but  the  indictment  is  founded  on  a  criminal  intent,  coupled  with  an  act  im- 
mediately connected  with  the  offence.  It  is  difficult,  and  perhaps  impossible,  to 
lay  down  a  clear  and  definite  rule,  to  define  what  is,  and  what  is  not  such  an  act 
done,  in  furtherance  of  a  criminal  intent,  as  will  constitute  an  offence ;  at  all 
events  I  shall  not  attempt  to  do  so.  Many  acts,  coupled  with  the  intent  would 
not  be  sufficient.  For  instance,  if  a  man  intends  to  commit  a  murder,  and  is 
seen  to  walk  towards  the  place  of  the  contemplated  scene,  that  would  not  be 
enough ;  but  although  it  is  sometimes  difficult  to  say  whether  a  case  comes  within 
or  ranges  without  the  line,  it  is  not  difficult  to  say  that  the  act  done  in  this  case 
is  one  which  falls  within  it.  Nobody  can  doubt  that  the  prisoner  was  in  posses- 
sion of  machinery  necessarily  connected  with  the  offence,  for  the  express  purpose 
of  committing  it,  and  which  was  obtained  and  could  be  used  for  no  other  purpose." 
Parke  B. :  "I  quite  agree  that  if  the  prisoner  had  gone  to  Birmingham  merely 
to  procure  dies,  that  would  be  too  remote.     I  quite  agree  with  the  law  laid  down 
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in  Regina  v.  Eagleton,  that  an  attempt  at  committing  a  misdemeanor  is  not  an 
indictable  attempt  unless  it  is  an  act  directly  approximating  to  the  commission  of 
an  offence,  and  I  think  this  act  is  a  sufficient  approximation.  I  do  not  sfie  for  what 
lawful  purpose  the  dies  of  a  foreign  coin  can  be  used  in  England,  or  for  what 
purpose  they  could  have  been  procured  except  to  use  them  for  coining.  The 
acts  done  are  clearly  sufficiently  leading  to  the  offence  to  be  indictable."  The 
court  seem  to  have  been  clear  that  making  a  few  specimens  to  ascertain  whether 
they  would  answer  the  purpose  would  have  been  a  felony  within  the  statute ;  and 
that  even  making  a  few  specimens  to  put  in  a  cabinet  would  be  so  also. 

In  Regina  v.  Taylor,  1  Foster  &  Finlason,  511,  the  prisoner  was  indicted  for 
attempting  to  set  fire  to  a  stack  of  corn  with  a  lucifer  match.  Pollock  C.  B. 
told  the  jury  "  that  it  was  clear  that  every  act  cbmmitted  by  a  person  with  the 
view  of  committing  the  felonies  mentioned  in  the  9  &  10  Vict.  ch.  25,  §  7,  was 
not  within  the  statute ;  as,  for  instance,  buying  a  box  of  lucifer  matches  with 
intent  to  set  fire  to  a  house.  The  act  must  be  one  immediately  and  directly 
tending  to  the  execution  of  the  principal  crime,  and  committed  by  the  prisoner 
under  such  circumstances  that  he  has  the  power  of  carrying  his  intention  into  execu- 
tion. If  two  persons  were  to  agree  to  commit  a  felony,  and  one  of  them  were, 
in  execution  of  his  share  in  the  transaction,  to  purchase  an  instrument  to  be 
used  in  the  course  of  the  felonious  act,  that  would  be  a  sufficient  overt  act  in  an 
indictment  for  conspiracy,  but  not  in  an  indictment  of  this  nature."  "  The  dictum 
in  italics  seems  to  be  erroneous,''  writes  Mr.  Greaves,  "  for  there  is  no  doubt 
that  a  man  may  be  guilty  of  an  attempt  to  commit  a  crime,  though  he  be  pre- 
vented by  superior  force  from  doing  so."  1  Russell  on  Crimes,  1054.  4th  ed. 
"  There  is  a  great  difference,''  said  Blackburn  J.  "between  preparations  ante- 
cedent to  the  commission  of  an  offence  and  an  attempt  to  commit  the  offence,  as 
in  the  case  of  merely  going  to  buy  a  gun  wherewith  to  commit  a  murder."  Re- 
gina u.  Cheeseman,  9  Cox  C.  C.  at  p.  103. 


Commonwealth  v.  Bean.^ 

October  Term  1853. 

Indictments  upon  Statutes. 

An  indictment  upon  Rev.  Sts.  ch.  126,  §  42,  for  malicious  destruction  of  glass,  must 
aver  the  glass  to  be  part  of  a  building.  An  allegation  that  it  was  "  in  "  a  certain 
building  is  not  sufficient. 

The  defendant  was  indicted  upon  the  Rev.  Sts.  ch.  126,  §  42, 
which  enacts  that  every  person  who  "  shall  maliciously  or  wan- 
tonly break  the  glass,  or  any  part  of  it,  in  any  building  not  his 
own,  or  shall  maliciously  break  down,  injure,  mar  or  deface  any 

'  11  Gushing,  414. 
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fence  belonging  to  or  enclosing  lands  not  his  own,  or  shall  mali- 
ciously throw  down  or  open  any  gate,  bars  or  fence,  and  leave  the 
same  down  or  open,  or  shall  maliciously  and  injuriously  sever 
from  the  freehold  of  another  any  produce  thereof,  or  any  thing 
attached  thereto,  shall  be  punished  by  imprisonment  in  the  county 
jail,  not  more  than  one  year,  or  by  fine  not  exceeding  one  hundred 
dollars."  The  indictment  averred  that  the  defendant,  "  with 
force  and  arms,  wilfully,  maliciously,  wantonly,  and  without  cause, 
did  break  and  destroy  the  glass,  to  wit,  two  panes  of  glass  of  the 
value  of  ten  cents  each,  in  a  certain  building  there  situate,  not  his 
own,  but  which  building  then  and  there  belonged  to  and  was  the 
property  of  one  Dorcas  B.  Prentice,  <fec." 

After  a  verdict  of  guilty,  the  defendant  moved  in  arrest  of  judg- 
ment, because  the  indictment  did  not  allege  that  the  glass  broken 
was  a  part  of  the  building,  but  only  that  it  was  in  a  building  not 
his  own. 

B.  F.  Butler,  for  the  defendant. 

R.  Okoate,  Attorney  General,  for  the  Commonwealth. 


Metcalp  J.  It  is  admitted  by  the  counsel  for  the  Common- 
wealth, that  the  section  of  the  statute,  on  which  this  indictment  is 
framed,  was  intended  to  punish  the  malicious  and  wanton  break- 
ing of  glass  which  is  part  of  a  building.  And  it  is  argued  by  him, 
that  the  words  used  in  the  indictment,  being  the  same  as  those  in 
the  statute,  must  be  held  to  have  the  same  meaning.  But  this 
does  not  necessarily  follow.  The  meaning  of  words  in  a  statute 
may  be,  and  not  unfrequently  must  be,  ascertained  by  examination 
of  the  context.  In  the  present  case,  it  is  from  the  context  that  the 
words  "  glass  in  a  building "  are  understood  on  all  hands,  to 
mean  glass  which  is  part  of  a  building.  But  the  court,  in  ascer- 
taining the  offence  with  which  the  defendant  is  charged,  cannot 
look  beyond  the  words  of  the  indictment  itself.  If  those  words 
do  not  sufficiently  charge  the  offence  which  the  statute  was  meant  to 
punish,  the  indictment  is  fatally  defective.  2  Hawkins  P.  C.  ch.  25, 
§  111.  Commonwealth  v.  Slack,  19  Pickering,  304.  Commonwealth 
V.  Clifford,  8  Cushing,  215.  Commonwealth  v.  Stout,  7  B.  Monroe, 
247.  We  are  therefore  of  opinion  that  the  indictment  in  this 
case  will  not  sustain  a  judgment  against  the  defendant.  For 
aught  that  the  indictment  shows,  the  glass,  which  he  is  charged 
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with  having  maliciously  and   wantonly  broken,  may  have  been 
panes  of  glass  which  were  not  a  part  of  any  building. 

Judgment  arrested.^ 

In  setting  out  a  statute  offence,  it  is  in  general  sufficient  to  describe  it  in  the 
words  of  the  statute ;  because  no  allegation  of  any  thing  more  than  the  words 
of  the  statute  necessarily  import,  is  required  in  order  to  show  that  the  statute 
offence  has  been  committed  by  the  defendant.  There  are  exceptions  to  this 
rule ;  stiU  it  is  to  be  regarded  as  the  general  rule,  to  prevail  and  have  its  effect, 
unless  some  good  reason,  arising  from  established  precedent,  or  exact  analogy,  is 
shown  to  the  contrary.  Hopkins  v.  The  Commonwealth,  3  Metcalf,  at  p.  465.  Com- 
monwealth w.  Dana,  2  Metcalf,  at  p.  341.  Commonwealth  v.  Kelly,  12  Gray,  at 
p.  176.  United  States  v.  Gooding,  12  Wheaton,  at  pp.  473,  474.  "The cases  are 
few  and  exceptional,"  said  Foster  J.  "in  which  an  indictment  which  follows  the 
words  of  the  statute  will  be  held  to  be  insufficient."  Commonwealth  v.  Raymond, 
97  Massachusetts,  at  p.  570.  On  the  contrary.  Lord  Denman  C.  J.  observed 
that  "there  are  many  instances  in  which,  if  merely  the  statutory  form  were 
followed,  no  offence  would  be  charged."  Martin  «.  The  Queen,  8  Adolphus  & 
Ellis,  at  p.  486.  And  Morton  J. ;  "  This  indictment  describes  the  offence  in 
the  very  words  of  the  statute.  This  usually  is  not  sufficient."  Commonwealth 
V.  Pray,  13  Pickering,  at  p.  362.  We  purpose  to  consider  the  exceptional  cases 
and  the  principle  on  which  they  proceed. 

According  to  the  rule  of  pleading  as  laid  down  in  Hawkins's  Pleas  of  the 
Crown,  it  is  not  "  always  sufficient  to  pursue  the  very  words  of  the  statute, 
unless  by  so  doing  you  fully,  directly,  and  expressly  allege  the  fact  in  the  doing 
or  not  doing  whereof  the  offence  consists,  without  any  the  least  uncertainty  or 
ambiguity."  2  Hawkins  P.  C.  ch.  25,  §  111.  A  statute  must  often  use  general 
terms  and  comprehensive  descriptions ;  whereas  an  indictment  requires  certainty 
in  charging  the  offence  so  specifically  as  to  give  the  party  notice  of  what  he  is 
to  meet,  and  enable  him  to  traverse  the  facts  averred.  This  class  of  statute 
offences  are  not  sufficiently  described  in  an  indictment  by  being  set  out  in  the 
words  of  the  statute,  without  more,  because  those  words  do  not,  ex  vi  termi- 
norum,  import  all  that  is  necessary  to  a  legal  description  of  the  offence. 

When  an  indictment  follows  the  words  of  a  statute,  it  does  not  necessarily 


'  A  similar  decision  was  made  in  Middlesex,  October  term  1854.  Common- 
wealth V.  Benjamin  F.  Lindsay.  A  complaint,  made  before  a  justice  of  the 
peace,  by  Joseph  Shattuck,  alleged  that  the  defendant,  af  a  time  and  place 
named  in  the  complaint,  "  a  certain  quantity  of  window  glass,  in  a  building 
not  his  own,  but  attached  to  the  realty  of  said  Shattuck,  of  the  value  of  five 
dollars,  of  the  property  of  the  said  Shattuck,  did  then  and  there  wilfully  and 
wantonly  break  and  destroy  by  throwing  stones  at  the  same."  Upon  this  com- 
plaint the  defendant  was  tried  and  convicted  in  the  court  of  common  pleas,  and 
brought  the  case  to  this  court  by  bill  of  exceptions.  And  in  this  court,  upon 
the  motion  of  the  defendant,  judgment  was  arrested. 

J.  M.  Bamdall,  for  the  defendant. 

J.  E.  Clifford,  Attorney  General,  for  the  Commonwealth. 


COMMONWEALTH  V.   BEAN.  175 

follow  that  those  words  have  the  same  meaning  in  the  indictment  which  they 
have  in  the  statute.     If  there  is  nothing  in  the  context  or  in  the  other  parts  of 
the  statute,  or  in  statutes  in  pari  materia,  to  control  or  modify  the  sense  and 
meaning  of  the  terms  in  which  the  offence  is  defined,  then  it  may  be  presumed 
that  the  terms  in  the  indictment  are  used  in  the  same  sense  with  those  in  the 
statute,  and  whatever  that  prohibits  the  indictment  charges.      In  such  case, 
the  offence  may  be  described  and  charged  in  the  words  of  the  statute.  Otherwise, 
it  may  be  necessary  to  frame  the  indictment  in  such  terms  as  to  designate  the 
offence  intended  with  precision.     Commonwealth  v.  McCarron,  2  Allen,  157. 
Commonwealth  v.  Cox,  7  Allen,  577.     Commonwealth  v.  O'Connor,  7  Allen, 
583.      "The  tests   are  these,"   said  Wells  J.   in   a  very  recent  case:    "If 
every  allegation  may  be  taken  to  be  true,  and  yet  the  defendant  be  guilty  of  no 
offence,  then  it  is  insufficient,  although  in  the  very  words  of  the  statute.     Com- 
monwealth V.  Squire,  1  Metcalf,  258.  But  when,  by  using  the  words  of  the  statute, 
'  the  act,  in  which  the  offence  consists,  is  fully,  directly  and  expressly  alleged, 
without  any  uncertainty  or  ambiguity,  then  it  is  sufficient  so  to  allege  it.'     Com- 
monwealth V.  Welsh,  7  Gray,  324.     Commonwealth  v.  Ashley,  2  Gray,  866." 
Commonwealth  v.  Harris,  13  Allen,  at  p.  639.     In  Commonwealth  v.  Stout,  7  B. 
Monroe,  at  p.  249,  this  rule  is  well  stated:  "  An  indictment  in  the  words  of  a 
statute,  is  not  always  sufficient.     Whether  sufficient  or  not,  depends  upon  the 
manner  of  stating  the  offence  in  the  statute.     If  every  fact  necessary  to  consti- 
tute the  offence  charged,  or  necessarily  implied  by  following  the  words  of  the 
statute,   the  indictment  in  the  words  of  the  statute  is  undoubtedly  sufficient, 
otherwise  it  is  not.     Here  the  averment  of  the  attempt  to  remove  the  person  of 
color,  during  the  pendency  of  a  suit  for  freedom,  does  not  necessarily  imply  a 
knowledge  of  the  existence  of  such  suit ;  and  consequently  this  indictment  is 
insufficient  on  account  of  the  absence  of  this  allegation."     The  statute  on  which 
the  indictment  in  this  case  was  founded,  subjected  to  punishment  the  attempt 
to  remove  any  person  of  color  from  the  commonwealth,  during  the  pendency 
of  a  suit  for  freedom,  and  was  silent  as  to  the  knowledge  of  the  pendency  of 
such  suit. 

In  United  States  v.  Pond,  2  Curtis  C.  C.  at  p.  268,  Mr.  Justice  Curtis  thus 
lucidly  states  the  rule  and  an  exception :  "  This  is  an  indictment  for  a  misde- 
meanor created  by  statute.  In  general,  it  is  sufficient  to  describe  such  an 
offence  in  the  words  of  the  statute.  United  States  v.  MiUs,  2  Peters,  38.  This 
indictment  follows  the  words  of  the  statute.  ,It  is  sufficient  therefore  unless 
the  words  of  the  statute  embrace  cases  which  it  was  not  the  intention  of  the 
legislature  to  include  within  the  law.  If  they  do,  the  indictment  should  show 
that  this  is  not  one  of  the  cases  thus  excluded.  In  the  case  of  The  Mary  Ann, 
8  Wheaton,  380,  speaking  of  an  information.  Chief  Justice  Marshall  said : 
'  If  the  words  which  describe  the  subject  of  the  law  are  general,  embracing  a 
whole  class  of  individuals,  but  must  necessarily  be  so  construed  as  to  embrace 
only  a  subdivision  of  that  class,  we  think  the  charge  in  the  libel  ought  to  con- 
form to  the  true  sense  and  meaning  of  those  words  as  used  by  the  legislature ; ' 
and  this  is  only  another  mode  of  expressing  the  same  rule  which  I  have  stated 
above." 

A  city  ordinance  provided  that  "  no  owner  or  person  having  the  care  of  any 
sheep,  swine,  horses,  mules,  oxen,  cows  or  other  grazing  animals,  shall  permit 
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or  suffer  the  same  to  go  at  large  or  stop  to  feed  on  any  street,"  &c.  A  com- 
plaint which  averred  that  the  defendant  permitted  and  suffered  two  cows  "to 
stop  and  feed  "  in  certain  public  streets  is  bad  on  motion  in  arrest  of  judgment. 
Shaw  C.  J. .  "The  effective  words  declaring  the  penalty  in  this  law  are,  'no 
owner  or  person  having  the  care  of  any  cows,'  &c.  '  shall  permit  or  suffer  the 
same  to  stop  to  feed  in  the  public  streets.'  But  in  looking  at  the  enumeration,  it 
is,  any  horses,  cows  or  other  grazing  animals.  Then,  upon  the  ordinary  rule  of 
construction,  taking  the  whole  clause  together,  it  is  manifest  that  it  was  intended 
to  prohibit  cattle  to  go  at  large,  in  the  streets,  or  to  stop  to  feed  in  the  streets, 
by  grazing,  by  permitting  them  to  stop  for  the  purpose  of  feeding  on  the  grass 
growing  in  the  street.  K  this  is  the  act  prohibited,  and  the  offence  intended  by 
the  by-law  to  be  punished,  the  complaint,  we  think,  should  in  some  form  charge 
that  the  accused  suffered  and  permitted  his  cows  to  stop  on  their  way  for  the 
purpose  of  feeding.  But  this  complaint  does  not  so  charge.  Suppose  the  de- 
fendant had  suffered  cows  to  eat  grain,  from  a  trough  or  bucket,  standing  in  the 
street  named.  Such  an  act  would  be  within  the  words  of  this  complaint, 
but  not  the  offence  prohibited  by  the  by-law."  Commonwealth  v.  Bean,  14 
Gray,  52. 

In  Commonwealth  v.  Wolcott,  10  Cushing,  61,  the  indictment  was  founded  on 
a  statute  which  enacted  that  whoever  "  shall  falsely  assume  or  pretend  to  be  a 
justice  of  the  peace,  sheriff,  deputy  sheriff,  coroner,  or  constable,  and  shall  take 
upon  himself  to  act  as  such,  or  to  require  any  person  to  aid  or  assist  him  in  any 
matter,  pertaining  to  the  duty  of  a  justice  of  the  peace,  sheriff,  deputy-sheriff, 
coroner,  or  constable,  he  shall  be  punished,"  etc.  Rev.  Sts.  ch.  128,  §  19.  "  We 
think,"  said  Cushing  J.  "  the  crime  here  described  is  the  false  personation  of  a 
sheriff  or  other  officer  of  this  commonwealth ;  for  the  conditions  are,  that  the  party 
shall  falsely  assume  or  pretend  to  be  such  officer,  and  shall  take  upon  himself  to 
act  as  such.  That  signifies  that  he  falsely  pretends  to  possess  official  authority. 
But  he  cannot  exercise  official  authority  as  such  officer,  unless  commissioned 
according  to  its  laws.  Of  course,  to  pretend  such  authority  he  must  assume  to 
be  an  officer  of  this  commonwealth.  This  qualification  being  of  the  essence,  it 
must  be  averred  in  the  indictment.  It  is  not  averred  in  either  of  the  counts  of 
the  present  indictment.  That  is  a  fatal  defect,  and  on  that  ground  judgment 
must  be  arrested." 

In  Massachusetts,  the  General  Statutes,  ch.  84,  §  1,  enacts  in  very  general  terms : 
"Whoever  keeps  open  his  shop,  warehouse,  or  workhouse,  or  does  any  manner 
of  labor,  business,  or  work,  except  works  of  necessity  and  charity,"  shall  be 
punished  as  therein  provided.  Literally,  "  whoever  keeps  open  his  shop"  sub- 
jects himself  to  the  penalty ;  but  it  is  obvious  that  more  than  this  is  meant  as 
constituting  the  offence.  And  in  Commonwealth  c.  Collins,  2  Cushing,  556,  it  was 
held  that  the  intent  of  the  statute  was  to  prohibit  the  opening  of  shops,  ware- 
houses, and  workhouses  for  the  purpose  of  work  or  the  transaction  of  business, 
and  that  an  indictment  should  allege  that  the  defendant  kept  his  shop  open  for  the 
purpose  of  transactingbusiness,  or  for  some  other  unlawful  purpose.  It  might  have 
been  kept  open  from  necessity,  to  remove  property  therefrom  threatened  with 
destruction  by  fire,  or  it  might  have  been  open  for  some  religious  meeting,  or 
for  promoting  some  charitable  purpose,  which,  although  against  the  words  of 
the  statute,  could  not  be  considered  as  against  its  true  meaning.    The  charge  in 
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the  indictment,  therefore,  may  have  been  proved,  and  yet  the  defendant  may  not 
have  been  guilty  of  any  offence.  Commonwealth  v.  Lynch,  8  Gray,  384.  Com- 
monwealth V.  Wright,  12  Allen,  187. 

The  case  of  Commonwealth  v.  Slack,  19  Pickering,  304,  was  an  indictment  on 
a  statute,  the  operative  words  of  which  were  "  that  if  any  person  shall  knowingly 
or  wilfully  remove  or  convey  away  any  human  body,"  such  person  shall,  on  con- 
viction, be  adjudged  guilty  of  felony.  The  indictment  merely  followed  the  words 
of  the  statute,  without  alleging  with  what  intent  the  body  was  removed.  "We 
are  of  opinion,"  said  Mr.  Justice  Wilde,  "  that  the  removal  of  a  dead  body  is 
not  an  offence  within  the  true  meaning  of  the  statute,  unless  it  is  removed  with 
the  intent  to  use  it  or  dispose  of  it  for  the  purpose  of  dissection.  This  being  the 
meaning  of  the  prohibitory  clause,  the  indictment  ought  to  have  averred  that 
the  defendants  removed  the  dead  body  with  the  intention  to  use  it  or  dispose 
of  it  for  the  purpose  of  dissection.  The  criminal  nature  of  an  offence  is  a  con- 
clusion of  law  from  the  facts  and  circumstances  of  the  case.  The  indictment, 
therefore,  should  set  out  precisely  all  the  facts  and  circumstances  which  render 
the  defendant  guilty  of  the  offence  charged.  As  there  is  no  averment  in  this 
indictment,  that  the  defendants  removed  the  dead  body  with  the  intent  to  dispose 
of  it  for  the  purpose  of  dissection,  and  as  we  consider  such  intent  as  the  essence 
of  the  crime,  the  indictment  is  defective,  and  that  judgment  must  be  arrested." ' 

The  Revised  Statutes  of  Massachusetts,  ch.  125,  §  15,  enacts :  "  If  any  per- 
son shall,  by  force  and  violence,  or  by  assault  and  putting  in  fear,  feloniously 
rob,  steal  and  take  from  the  person  of  another,  any  money  or  other  property 
which  may  be  the  subject  of  larceny,  he  shall  be  punished,"  &o.  Metcalf  J. : 
"  The  words  of  this  section  do  not  set  forth,  and  were  not  intended  to  set  forth, 
fully,  directly  and  expressly,  all  that  is  necessary  to  constitute  the  offence 
thereby  intended  to  be  punished.  To  constitute  that  offence,  the  articles  stolen 
must  be  carried  away  by  the  robber,  and  must  be  the  property  of  the  person 
robbed,  or  of  some  third  person.  These  facts,  therefore;  must  be  alleged,  in 
an  indictment  on  that  section,  in  the  same  manner  in  which  they  are  required  to 
be  alleged  in  an  indictment  at  common  .law.  And  as  they  are  not  alleged  in 
this  indictment,  judgment  must  be  arrested."  Commonwealth  v.  Clifford,  8 
Cushing,  215.     Commonwealth  ».  Kelly,  12  Gray,  at  p.  176. 

Every  indictment  for  felony,  whether  it  be  a  felony  at  common  law  or  by 
statute,  must  allege  that  the  act  which  forms  the  subject-matter  of  the  indictment 
was  done  "  feloniously,"  although  that  word  is  not  contained  in  the  statute  which 
ascertains  and  describes  the  essentials  of  the  crime.  The  word  "feloniously" 
is  a  term  of  art  for  which  no  equivalent  expression  can  be  substituted.  Cock- 
burn  C.  J. :  "  All  the  text-books  lay  down,  as  a  general  proposition  applicable 
to  all  felonies,  that  the  indictment  must  allege  that  the  act  was  done  feloniously. 
It  is  a  well-founded  rule  that  there  shall  be  on  every  indictment  a  distinct  inti- 
mation to  the  person  to  be  tried,  whether  the  offence  with  which  he  stands 

1  Penhallo's  Case,  Cro.  Eliz.  231,  cited  by  Mr.  Justice  Wilde,  does  not  sustain  the  position 
for  which  he  cites  it.  It  is  thus  reported :  "  He  was  indicted  upon  the  B  Edw.  VI.  oh.  4,  for 
drawing  his  dagger  in  the  church  of  B.  against  J.  S.,  and  doth  not  say  {according  to  the  statute) 
to  the  intent  to  strike  him ;  and  for  this  cause  it  was  void."  The  operative  words  of  the  stat- 
ute were  entirely  omitted  in  the  indictment.  The  merely  drawing  the  dagger  in  the  church 
was  no  offence. 

VOL.  II.  12 
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charged  is  a  felony  or  a  misdemeanor.  Great  confusion  would  arise  if  the 
indictment  merely  stated  the  facts  required  to  constitute  the  offence  without 
that  intimation.  It.is  safer  to  adhere  to  the  rule  so  laid  down,  and  to  the  invariable 
practice  in  accordance  with  it.  This  indictment  does  not  conform  to  that  rule 
and  practice,  and  therefore  the  conviction  cannot  be  supported."  Regina  v. 
Gray,  Leigh  &  Cave  C.  C.  865 ;  9  Cox  C.  C.  417.  Jane  v.  The  State,  8  Missouri, 
61.  Williams  v.  The  State,  8  Humphreys,  586.  Mears  v.  The  Commonwealth, 
2  Grant  (Penn.)  285. 

The  24  &  25  Vict.  ch.  96,  §  27,  makes  the  larceny  of  "  any  valuable  security 
other  than  a  document  of  title  to  lands"  felony.  An  indictment  under  this 
section  must  particularize  the  kind  of  valuable  security  stolen,  because  it  is 
not  every  valuable  security,  but  only  such  as  is  not  included  in  the  term  "  docu- 
ment of  title  to  lands,"  that  is  within  the  statute.  Kegina  v.  Lowrie,  Law  Rep. 
1  C.  C.  61 ;  10  Cox  C.  C.  388. 

In  Martin  v.  The  Queen,  3  Nevile  &  Perry,  472 ;  8  Adolphus  «&  Ellis,  481, 
the  offence  was  created  by  statute  respecting  false  pretences.  The  indictment 
described  the  offence  in  the  words  of  the  statute ;  that  is,  the  obtaining  goods  by 
false  pretences.  But  the  indictment  was  held  bad  for  not  pointing  out  with 
sufficient  certainty  whose  goods  were  so  obtained  ;  that  is,  the  person  in  respect 
of  whose  goods  the  offence  was  committed  was  not  described,  though  the  offence 
was  described  in  the  words  of  the  statute.  The  goods  might  have  been  the 
goods  of  the  defendant  himself,  consistently  with  the  averments  in  the  indict- 
ment. "It  is  not  enough,"  said  LordDenman  C.  J.,  "to  state  the  offence  in 
general  terms ;  the  enactment  assumes  that  the  words  shall  be  so  employed  as  to 
show  that  some  offence  has  been  committed.  It  is  a  common  principle  of  law, 
■  tha(  every  criminal  charge  shall  be  made  with  convenient  precision  and  certainty. 
In  this  case  not  only  is  the  offence  not '  described  with  convenient  certainty,  but 
no  offence  is  described  at  all."  Douglas  v.  The  Queen,  13  Queen's  Bench,  at 
pp.  80,  81.  Sill  V.  The  Queen,  1  Ellis  &  Blackburn,  658,  and  Dearsly  C.  C. 
132.  Regina  v.  Bullock,  Dearsly  C.  C.  658.  Regina  v.  Wickham,  10  Adolphus 
&  Ellis,  84. 

In  The  King  v.  Everett,  8  Barnewall  &  Cresswell,  114,  and  2  Manning  & 
Ryland,  36,  which  was  an  indictment  under  the  6  Geo.  TV.  ch.  108,  §  84,  a 
count  alleged  that  certain  spirituous  liquors  were  about  to  be  imported,  in 
respect  of  which  certain  duties  would  be  payable,  and  that  R.  H.  was  a  person 
employed  in  the  service  of  the  customs  of  our  Lord  the  King,  and  that  it  was 
the  duty  of  R.  H.  as  such  person  so  employed  in  the  service  of  the  customs 
as  aforesaid,  to  arrest  and  detain  all  such  goods  and  merchandises  as  should 
within  his  knowledge  be  imported,  which,  upon  such  importation  thereof,  would 
become  forfeited,  and  that  the  defendant  unlawfully  solicited  R.  H.  to  forbear  to 
arrest  and  detain  the  said  goods  ;  it  was  objected,  in  arrest  of  judgment,  that  as 
the  law  did  not  cast  upon  all  persons  in  the  service  of  the  customs  the  duty  of 
making  seizures,  and  the  count  did  not  show  that  H.  was  a  person  coming  within 
any  of  the  three  classes  described  in  section  34  of  6  Geo.  IV.  ch.  108,  the  count 
was  bad :  and  the  court  held  that  the  allegation  that  it  was  H.'s  duty  to  seize 
goods,  which  upon  importation  were  forfeited,  was  an  allegation  of  matter  of 
law.    That  being  so,  the  facts  from  which  that  duty  arose  ought  to  have  been 
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stated  in  the  count.  If,  indeed,  it  could  be  said  to  be  the  duty  of  every  person 
employed  in  the  service  of  the  customs  to  seize  such  goods,  then  the  allegation 
would  have  been  sufficient.  But  it  clearly  was  not  the  duty  of  every  such  person, 
and  therefore  the  indictment  was  bad.  This  case  was  stated  and  followed  in 
United  States  v.  Stowell,  2  Curtis  C.  C.  153,  161. 

An  indictment  on  St.  1855,  ch.  77,  for  fraudulently  conveying  real  estate, 
without  giving  notice  of  an  encumbrance,  does  not  describe  the  real  estate  con- 
veyed with  sufficient  certainty  by  describing  it  as  "a  certain  parcel  of  real  estate 
situated  in  Salem  in  the  county  of  Essex."  Bigelow  J.:  "This  indictment 
wants  that  certainty  and  precision  in  its  material  allegations,  which  are  essential 
in  criminal  pleading,  in  order  that  the  defendant  may  have  the  offence,  with 
which  he  is  charged,  fuUy  and  plainly,  substantially  and  formally,  described  to 
him.  It  contains  no  description  or  allegation  by  which  the  parcel  of  land  can 
be  known  or  identified,  which  the  defendant  is  charged  with  having  conveyed 
without  disclosing  an  existing  incumbrance  thereon.  This  is  a  fatal  defect. 
Under  St.  1855,  ch.  177,  on  which  jthis  indictment  is  founded,  the  substance  of 
the  offence  cannot  be  alleged  without  such  description  or  allegation.  There 
is  nothing  by  which  to  fix  the  identity  of  the  offence.  The  indictment  lacks 
certainty  to  a  common  intent.  The  defendant  may  have  owned  other  parcels  of 
land  in  the  city  of  Salem,  which  he  conveyed  to  the  prosecutor  on  the  day 
alleged.  From  the  indictment  alone  therefore  it  is  impossible  to  say  with  cer- 
tainty to  what  parcel  of  land  the  charge  relates,  or  to  know  that  the  conveyance 
proved  at  the  trial  was  of  the  same  parcel  as  that  on  which  the  indictment  was 
founded.  Whenever,  in  charging  an  offence,  it  is  necessary  to  describe  a  house 
or  land,  the  premises  must  be  set  out  in  terms  sufficiently  certain  to  identify 
them."    Commonwealth  v.  Brown,  16  Gray,  189. 

The  24  &  25  Vict.  ch.  96,  §  68,  enacts :  "  Whosoever  shall  be  found  by  night 
armed  with  any  dangerous  or  offensive  weapon  or  instrument  whatsoever,  with 
intent  to  break  or  enter  into  any  dwelling-house  or  other  building  whatsoever, 
and  to  commit  any  felony  therein,  shall  be  guilty  of  a  misdemeanor."    An  in- 
dictment under  this  section  must  specify  the  building  intended  to  be  broken  into 
and  per  Crompton  J.,  it  must  also  specify  the  felony  intended  to  be  committed, 
Kegina  v.  Jarrald,  Leigh  &  Cave  C.  C.  301 ;  9  Cox  C.  C.  307.     Crompton  J. 
"  The  language  of  the  statute  is  clear.     The  words  are  '  any  building.'    Then 
the  rules  of  pleading  and  the  precedents  show  that  that  building  must  be  specified 
It  is  said  that  a  general  intent  to  break  into  a  building  is  within  the  mischief  of 
the  act.     Assuming  that  to  be  so,  that  general  intent  is  provided  for  by  the 
following  clause,  which  makes  the  being  found  in  possession  of  implements  of 
house-breaking  punishable.     There  must  be  an  intent  to  break  into  a  specific 
house  and  commit  a  specific  felony,  which  must  be  alleged  and  proved  in  the 
usual  way."    But  see  2  Russell  on  Crimes,  70  note.  4th  ed. 

Where  a  statute  made  it  an  offence  to  "give  credit  to  any  student  of  Yale 
College,  being  a  minor,  without  the  consent  in  writing  of  his  parent  or  guardian, 
or  of  such  officer  or  officers  of  the  college  as  may  be  authorized  by  the  govern- 
ment thereof  to  act  in  such  cases,  except  for  washing  or  medical  aid ;  "  it  was 
held,  by  construction  of  law,  that,  to  make  a  violation  possible,  there  must  first 
be  some  officer  of  the  college  authorized  by  the  government  thereof  to  give  the 
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consent ;  consequently,  that  this  authority  must  be  set  out  in  an  information  on 
the  statute.     Morse  v.  The  State,  6  Connecticut,  9. . 

In  an  indictment  for  an  unlawful  sale  of  spirituous  and  intoxicating  liquors,  it 
is  not  sufficient  to  aver,  in  the  words  of  the  statute,  that  the  defendant  did  sell, 
but  it  must  be  averred,  that,  at  a  time  and  place  stated,  he  did  sell  to  some  per- 
son named,  or  to  a  person  unknown,  as  the  case  may  be.  Commonwealth  v. 
Thurlow,  24  Pickering,  374.  See  Commonwealth  v.  Moore,  11  Cushing,  600, 
which  was  an  indictment  at  common  law ;  Commonwealth  v.  Dean,  21  Pickering, 
334 ;  The  State  v.  Brown,  8  Missouri,  210. 

A  statute  makes  it  an  offence  to  "  fraudulently  keep  in  possession,"  counter- 
feit bank-notes.  To  constitute  this  crime,  although  the  statute  only  uses  the 
word  "  fraudulently,"  it  must  be  averred  and  proved  that  the  defendant  had 
knowledge  that  the  notes  were  base,  and  an  intention  to  pass  them.  This  is 
necessary  to  make  the  possession  "  fraudulent."  Fergus  v.  The  State,  6  Yerger, 
345.     Owen  v.  The  State,  6  Sneed,  433,  496. 

With  respect  to  the  ordinary  form  of  indictment  for  embezzlement,  Cromp- 
ton  J.  observed,  during  the  argument  in  a  very  recent  case  :  "  With  regard  to 
that  offence,  it  is  the'  invariable  practice  for  the  indictment  to  state  in  what 
manner  it  is  that  the  party  is  guilty  of  larceny,  by  describing  him  as  the  servant 
or  in  the  employment  of  some  person,  and  that  he  did  receive  into  his  possession 
the  particular  thing  on  account  of  his  master,  and  that  he  did  embezzle  that 
which  he  so  received,  and  then  to  conclude  in  the  technical  terms  of  the  law, 
and  so  he  did  feloniously  steal  the  particular  thing.  But  for  the  practice  I 
should  have  said  that  the  conclusion  would  have  been  sufficient  without  more, 
that  is,  that  the  indictment  should  have  simply  charged  a  larceny,  leaving  the 
particular  circumstances  necessary  to  bring  it  within  the  act  as  matter  of  evi- 
dence." Regina  v.  Gray,  Leigh  &  Cave  C.  C.  at  p.  868.  In  Commonwealth 
V.  Simpson,  9  Metcalf,  188,  the  court  were  of  opinion,  that  the  two  offences  of 
larceny  and  embezzlement  are  so  far  distinct  in  their  character,  that  under  an 
indictment  charging  merely  a  larceny,  evidence  of  embezzlement  is  not  sufficient 
to  authorize  a  conviction ;  and  that,  in'cases  of  embezzlement,  the  proper  mode 
is,  to  allege  sufficient  matter  in  the  indictment  to  apprise  the  defendant  that  the 
charge  is  for  embezzlement.  This  is  indicated  by  setting  forth  the  fiduciary  relation, 
or  the  capacity  in  which  the  defendant  acted,  and  by  means  of  which  the  property 
came  into  his  possession,  and  by  charging  the  fraudulent  conversion.  -Although 
the  party,  in  the  language  of  the  statute,  "  shall  be  deemed  to  have  committed  the 
crime  of  simple  larceny,"  yet  it  is  a  larceny  of  a  peculiar  character,  and  must  be 
set  forth  in  its  distinctive  character.  See  The  King  v.  Johnson,  3  Maule  & 
Selwyn,  589,  648. 

When  the  subject  of  an  indictment  cannot  be  brought  within  the  meaning  of 
the  statute  without  the  aid  of  extrinsic  evidence,  it  is  necessary,  besides  charging 
the  offence  in  the  words  of  the  statute,  to  aver  such  facts  and  circumstances 
as  may  be  necessary  to  bring  the  matter  within  its  meaning ;  as,  for  instance, 
where,  by  the  usage  of  a  public  office,  the  bare  signature  of  a  party  upon  a 
navy  bill  operates  as  a  receipt,  an  indictment  for  forging  such  a  receipt,  setting 
forth  the  navy  bill  and  indorsement,  and  charging  the  party  with  having  forged 
a  certain  receipt  for  money,  to  wit,  the  sum  of  £25  mentioned  and  contained  in 
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the  said  paper,  called  a  navy  bill,  which  forged  receipt  was  as  follows,  that  is  to 
say,  "  William  Thornton,  William  Hunter,"  was  held  to  be  bad,  because  it  did  not 
show,  by  proper  averments,  that  these  signatures  imported  a  receipt.  Hex  v. 
Hunter,  2  Leach  C.  C.  624;  2  East  P.  C.  ch.  19,  §  36,  p.  928.  Bynam  v.  The 
State,  17  Ohio  State  Rep.  142.  See  also  per  Nash  J.  in  The  State  v.  O'Neal, 
7  Iredell,  at  p.- 254. 

When  the  statute  punishes  an  ofifence,  by  its  legal  designation,  without  enu- 
merating the  acts  which  constitute  it,  then  it  is  necessary  to  use  the  terms  which 
technically  charge  the  offence  named,  at  common  law.  But  this  is  not  necessary 
when  the  statute  describes  the  whole  offence,  and  the  indictment  charges  the 
crime  in  the  words  of  the  statute.  Thus,  in  an  indictment  for  the  statute  crime 
of  burglary,  it  is  not  necessary  to  allege  that  the  act  was  done  "  burglariously." 
Tully  V.  The  Commonwealth,  4  Metcalf,  367. 

And,  finally,  it  may  be  observed  that  an  indictment  founded  on  a  statute  can- 
not be  sustained,  if  instead  of  the  words  of  the  statute,  it  uses  other  words  which 
might  have  a  different  signification.  Regina  v.  Gregory,  Law  Rep.  1  C.  C.  at 
p.  79.  Commonwealth  v.  Stahl,  7  Allen,  304.  Commonwealth  v.  Lambert,  12 
AUen,  177,  179.  Commonwealth  v.  Intoxicating  Liquors,  97  Massachusetts,  332. 
Rex  V.  Chalkley,  Russell  &  Ryan  C.  C.  268. 

See  Rex  v.  Tannet,  Russell  &  Rylan  C.  C.  361 ;  Regina  v.  Morris,  9  Carring- 
ton  &  Payne,  89 ;  Regina  v.  Crossley,  10  Adolphus  &  EUis,  132 ;  The  State  ». 
Ladd,  2  Swan,  226 ;  Pearce  «.  The  State,  1  Sneed,  63 ;  The  State  v.  Stimson, 
4  Zabriskie,  478 ;  The  People  v.  WUber,  4  Parker  C.  C.  19 ;  The  People  v. 
New  York  Central  Railroad  Co.  6  Parker  C.  C.  195 ;  The  People  v.  Standish, 
6  Parker  C.  C.  Ill;  The  State  v.  Pugh,  15  Missouri,  509;  The  State  v. 
Klesslering,  12  Missouri,  665 ;  The  State  v.  Click,  2  Alabama,  26 ;  Anthony  v. 
The  State,  29  Alabama,  27;  Commonwealth  v.  Cook,  13  B.  Monroe,  149; 
The  State  v.  Raines,  3  McCord,  633. 


Commonwealth  v.  James.^ 

March  Term  1823. 
Larceny  —  Actual  and  Constructive  Possession. 

Where  a  miller,  having  received  barilla  to  grind,  fraudulently  retained  part  of  it, 
returning  a  mixture  of  barilla  and  plaster  of  Paris,  it  was  held  to  be  larceny. 

It  was  held  that  the  government  was  not  bound  to  produce  the  truckman  who  carried 
the  barilla  to  and  from  the  mill,  to  prove  that  it  was  not  adulterated  in  the  trans- 
portation, although  there  was  only  circumstantial  evidence  that  it  was  adulterated 
by  the  miller. 

The  word  "  barilla  "  is  good  in  an  indictment,  to  denote  the  subject  of  larceny. 

The  defendant  was  indicted  for  stealing  three  tons  weight  of 
barilla. 

'  1  Pickering,  375. 
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At  the  trial  in  ffovember  term  1822,  before  Parker  0.  J.  it 
was  in  evidence  that  Park,  having  a  quantity  of  barilla  which  he 
wished  to  have  ground,  sent  it  to  a  mill  kept  by  the  prisoner  for 
grinding  plaster  of  Paris,  barilla,  and  other  articles ;  that  after  it 
was  ground,  a  mixture,  consisting  of  three-fourth  parts  of  barilla 
and  one-fourth  part  of  plaster  of  Paris,  was  returned  by  the  same 
truckman  who  carried  the  barilla  to  the  mill,  he  being  on  both  oc- 
casions in  the  employment  of  Park. 

The  prisoner's  counsel  contended,  that,  it  appearing  that  the 
barilla  was  sent  to  and  brought  from  the  mill  by  a  truckman,  who, 
for  aught  appearing  in  the  case,  was  alive  and  within  the  reach  of 
the  process  of  the  court  at  the  time  of  trial,  without  his  testimony 
there  was  no  legal  proof  that  the  barilla  was  ever  delivered  to  the 
prisoner,  or  the  mixture  received  from  him.  But  there  being  evi- 
dence that  the  barilla  was  ground  at  the  prisoner's  mill,  by  his 
order,  he  being  sometimes  present,  and  a  bill  of  the  expense  of 
grinding  having  been  made  out  and  presented  by  him  and  the 
money  received  by  him,  there  being  also  evidence  tending  strongly  to 
show  that  he  had  practised  a  fraud  upon  the  barilla,  the  objection  was 
overruled  ;  and  whether  the  mixture  was  accidental  or  fraudulent, 
and  whether  it  was  caused  by  the  prisoner  or  not,  were  questions 
left  to  the  jury  to  decide ;  upon  a  great  deal  of  circumstantial  evi- 
dence, no  person  having  seen  him  do  it,  and  the  laborer  who  had 
the  immediate  charge  of  the  grinding  having  sworn  that  no  mixt- 
ure was  made  except  what  was  accidental. 

It  was  likewise  contended,  that  supposing  the  facts  to  be  as  the 
evidence  on  the  part  of  the  government  tended  to  prove  them,  the 
case  made  out  was  not  larceny,  but  only  a  breach  of  trust,  or  at 
most  a  fraud,  with  which  the  prisoner  was  not  charged  in  the  in- 
dictment. On  this  point  the  jury  were  instructed,  that  if  they 
were  satisfied  from  the  evidence,  that  the  prisoner  had  taken  from 
the  parcel  of  barilla  any  quantity  with  a  view  to  convert  it  to  his 
own  use,  introducing  into  the  mass  an  article  of  inferior  value  for 
the  purpose  of  concealing  the  fraud,  he  was  guilty  of  larceny. 

The  jury  having  found  a  verdict  against  the  prisoner,  he  moved 
for  a  new  trial  on  account  of  these  directions  of  the  judge. 

Band  and  Hooper,  for  the  prisoner,  argued,  that  the  government 
should  have  shown  a  good  reason  for  not  calling  the  truckman, 
before  it  could  resort  to  evidence  of  an  inferior  nature.     Common- 
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wealth  V.  Kinison,  4  Massachusetts,  646.  Williams  v.  The  East 
India  Company,  3  East,  192.  No  evidence  produced  was  so  strong 
as  his  testimony  would  have  been.  It  does  not  appear  that  the 
barilla  was  not  changed  by  him. 

PuTMAN  J.  Suppose  he  had  changed.it,  could  he  be  made  to 
testify  his  own  fraud  ? 

The  government  might  have  produced  him,  and  if  he  had  re- 
fused to  testify,  it  would  have  been  a  strong  circumstance  in  favor 
of  the  prisoner. 

Admitting  the  facts  to  have  been  duly  proved,  the  question  is, 
whether  they  constitute  larceny,  or  only  a  breach  of  trust,  or  at 
most  a  fraud.  The  general  doctrine  is,  that  where  possession  is 
obtained  by  permission  of  the  owner,  without  fraud,  larceny  can- 
not be  committed.  Here  the  prisoner  came  to  the  possession  of 
the  barilla  by  the  delivery  of  the  owner,  upon  a  contract  to  grind 
it  for  him,  and  for  this  purpose  he  was  obliged  to  separate  every 
part  from  the  rest.  There  was  no  possession  taken  different  from 
that  intended  to  be  given.  The  prisoner  has  only  been  guilty  of  a 
breach  of  contract,  in  not  returning  the  same  article  that  was  de- 
livered to  him.  It  is  a  case  where  confidence  is  reposed,  and 
where  the  party  injured  has  as  good  a  remedy  as  he  ought  to  have 
by  a  civil  action,  and  the  interest  of  the  public  does  not  require  a 
prosecution  by  indictment.  To  say  that  the  mere  separation  of 
part  of  an  article  from  the  rest,  by  the  person  to  whom  the  whole 
control  over  it  is  given,  shall  be  larceny,  would  do  away  the  whole 
distinction  between  civil  injuries  and  crimes. 

To  constitute  larceny,  there  must  be  a  felonious  taking.  Every 
larceny,  it  is  said,  includes  a  trespass.  We  say  further,  it  includes 
a  trespass  for  which  de  bonis  asportatis  will  lie. 

In  18  Ed.  lY.  fol.  9,  a  carrier  broke  open  a  bale,  and  so  com 
mitted  a  trespass  which  made  it  larceny.  It  would  not  have  been 
larceny  if  he  had  sold  the  whole  bale.  This  is  a  nice  distinction, 
and  the  most  reasonable  ground  of  it  seems  to  be  that  which  is 
assigned  in  East's  Crown  Law,  that  such  a  possession  was  not  de- 
livered to  the  carrier  as  he  took,  himself.  The  case  did  not  turn 
on  the  point  of  a  separation  of  part  of  the  goods,  but  on  the  point 
that  the  goods  in  the  bale  were  not  delivered,  and  so  it  is  con- 
sidered by  Lord  Hale.  It  is  like  the  case  where  the  key  of  a  room 
was  given  to  a  serva,nt ;  the  articles  in  the  room  were  not  delivered 
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to  him,  but  the  key  was  given  him  only,  to  keep  the  room.  In 
many  cases,  things  might  be  given  in  a  bale  to  a  carrier  which  he 
would  not  know  of,  and  which  the  owner  would  be  unwilling  to 
intrust  to  him  separately. 

In  Kelyng,  35,  a  man  who  came  to  work  at  the  house  of  a  silk 
throwster  stole  a  part  of  the  silk  delivered  to  him  to  work.  There 
the  owner  had  never  parted  with  the  possession.  It  appears  from 
Kelyng  that  the  case  would  have  been  different,  if  the  silk  had 
been  delivered  to  the  workman  to  carry  to  his  own  house. 

The  case  in  1  Eolle  Ab.  73,  pi.  16,  is :  "  If  a  man  says  to  a  miller 
who  keeps  a  mill.  Thou  hast  stolen  three  pecks  of  meal,  action  lies ; 
for  although  the  corn  was  delivered  him  to  grind,  still  if  he  steals 
the  meal,  this  is  felony,  being  taken  from  the  residue."  It  was 
an  action  of  slander,  in  which  the  question  of  larceny  came  only- 
incidentally  before  the  court.  It  might  be  slander  to  say  a  miller 
dishonestly  took  meal,  whether  the  taking  it  would  be  larceny  or  not. 
All  the  facts  are  probably  not  stated.  No  doubt  a  miller  may  be 
guilty  of  larceny  in  taking  meal ;  as  suppose  the  meal  had  been 
put  into  sacks  for  the  owner  and  the  miller  took  some  of  it  out ; 
this  would  be  larceny.  It  does  not  appear  that  the  mill  in  that 
case  was  not  a  soke  mill,  to  which  persons  were  obliged  to  carry 
their  corn,  aud  the  miller  might  be  said  to  get  it  by  delivery  that 
was  not  voluntary. 

In  the  case  of  Cartwright  v.  Green,  8  Vesey,  405,  a  person  tcr 
whom  a  bureau  was  delivered  to  be  repaired,  discovered  money  in 
a  secret  drawer  and  embezzled  it.  This  was  held  to  be  felony,  be- 
cause having  no  occasion  to  break  open  this  drawer,  he  did  what 
was  not  warranted  by  the  purpose  for  which  the  bureau  was  de- 
livered. 

It  was  held  in  Kex  v.  Channel,  2  Strange,  703,  that  an  indict- 
ment would  not  lie  against  a  miller  for  detaining  part  of  the  corn  ; 
and  The  King  v.  Haynes,  4  Maule  &  Selwyn,  214,  is  cited  in  1  Rus- 
sell on  Crimes,  68,  to  show  that  an  indictment  will  not  lie  against 
a  miller  for  delivering  a  mixture  of  oat  and  barley  meal  different 
from  the  produce  of  the  barley  received  by  him  to  be  ground, 
there  being  neither  false  tokens  nor  conspiracy. 

The  cases  before  mentioned  were  those  most  dwelt  upon  by  the 
counsel.  The  following  authorities  were  also  cited:  Bacon  Ab. 
Felony,  C.   2  East  P.  C.  655,  693.     2  Russell,  1051.  1  Hale  P.  C. 
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504, 509.  1  Hawkins  P.  C.  ch.  33.  3  Chetwynd's  Burn's  Justice, 
182,  and  Peck's  Case,  Id.  188.  3  Inst.  107.  Dalton's  Justice,  ch.  102. 
Staunforde  P.  C.  25.  Glanrille,  lib.  10,  ch.  13.  Home's  Mirror 
242. 

The  word  barilla  is  also  unintelligible,  being  a  Spanish  word. 
Kelp  is  the  proper  word.  Bailey's  Dictionary.  Barilla  is  the 
plant,  and  is  translated  glasswort  in  Baretti's  Dictionary. 

Morton,  Attorney  General.  The  word  barilla  is  used  in  United 
States  Laws,  14  Congress,  1  Session,  ch.  107,  §  2. 

With  respect  to  the  evidence,  the  same  fact  may  be  proved  by 
different  modes  of  evidence  in  the  same  kind  of  cases  ;  for  in- 
stance, the  fact  of  marriage  in  Commonwealth  v.  Catlin,  1  Massa- 
chusetts, 9,  and  Milford  v.  Worcester,  7  Massachusetts,  48.  The 
•best  evidence  of  which  the  nature  of  the  case  admitted  was  given, 
to  prove  that  this  very  barilla  was  received  into  the  prisoner's 
custody.  He  gave  a  bill  for  the  grinding,  and  was  paid  for  it. 
This  amounts  to  a  confession  of  the  party. 

But  tlie  most  important  question  is,  whether  the  facts  proved 
constitute  larceny.  Where  goods  are  bailed  generally,  a  conver- 
sion is  only  a  breach  of  trust ;  but  where  they  are  bailed  for  a 
specific  purpose,  a  conversion  of  the  whole  has  sometimes  been 
held  a  felony,  and  in  all  cases  a  conversion  of  a  part  is  felony.  1 
Hale  P.  C.  504,  505.  1  Hawkins  P.  C.  ch.  34,  §  10.  1  RoUe 
Ab.  73.  4  Bl.  Comm.  230.  2  East  P.  0.  695.  The  barilla  was 
delivered  to  the  prisoner  for  the  purpose  of  being  ground  and 
returned.  When  he  separated  part  of  it  in  order  to  retain  it,  it 
was  felony,  according  to  the  case  in  8  Vesey,  405,  before  cited.  In 
the  case  in  Strange,  the  indictment  did  not  allege  actual  force,  and 
in  Maule  &  Selwyn,  Lord  EUenborough  means  only  that  the 
offence  as  there  set  forth  was  not  indictable.  In  neither  of  these 
two  cases  did  the  question  of  larceny  arise. 

Putnam  J.  delivered  the  opinion  of  the  court.  The  objection 
which  has  been  made  as  to  the  description  of  the  subject-matter  of 
the  larceny  cannot  prevail.  It  is  said  that  barilla  is  not  an  English 
word ;  and  several  English  dictionaries  have  been  mentioned  which 
do  not  contain  it.  But  it  is  found  in  Rees's  Cyclopaedia,  —  in  the 
act  of  Congress  it  is  mentioned  as  merchandise  to  be  imported  free 
from  duty,  —  and  in  Ure's  Chemical  Dictionary,  it  is  also  described 
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as  a  term  given  ia  commerce  to  the  impure  soda  imported  froin 
Spain,  &c. 

A  more  important  objection  was  made ;  namely,  that  the  best 
evidence  had  not  been  produced,  and  therefore  that  the  conviction 
was  not  warranted.  It  is  said  that  the  truckman  who  carried  the 
barilla  to  and  from  the  mill  ought  to  have  been  produced,  to  prove 
that  it  was  not  adulterated  in  the  transportation. 

The  question  upon  this  part  of  the  case  is,  whether  any  other 
evidence  would  have  been  equivalent  to  that  which  the  truckman 
might  be  supposed  to  have  given.  Of  that  we  have  no  doubt. 
The  fact  to  be  proved  was,  that  the  defendant  stole  part  of  the 
barilla.  He  is  not  charged  for  the  fraud  of  mixing  any  other  sub- 
stance of  inferior  value  with  it,  but  for  a  larceny.  Now  if  the 
defendant  had  confessed  the  fact,  that  would  surely  have  been  suf- 
ficient evidence.  What  evidence  was  in  fact  produced  is  not  judi- 
cially before  us ;  it  was  sufficient  to  satisfy  the  jury,  and  did  not 
depend  upon  the  evidence  which  the  truckman  may  have  been  sup- 
posed to  have  possessed.  It  is  not  like  the  case  where  a  signature 
is  to  be  proved  by  a  subscribing  witness,  who  might  be  produced, 
and  who  alone  knows  the  fact  to  be  established. 

In  the  case  of  Commonwealth  v.  Kinison,  4  Massachusetts,  646, 
to  which  we  have  been  referred,  the  fact  to  be  proved  was  the 
identity  of  a  counterfeit  bill ;  it  had  no  artificial  marks,  and  had 
been  out  of  the  possession  of  the  witness  and  in  the  possession  of 
the  magistrate  for  two  or  three  weeks.  The  magistrate  was  not 
called ;  and  it  was  held  very  properly,  that,  as  there  were  no  pri- 
vate or  artifical  marks  on  the  bill,  it  was  not  identified  without  the 
testimony  of  the  magistrate.  If  there  had  been  any  artificial 
marks,  to  which  the  witness  who  was  produced  could  have  testified, 
that  would  have  been  sufficient. 

In  another  case  cited  by  the  defendant's  counsel,  Williams  v. 
The  East  India  Company,  3  East,  192,  the  party  did  not  produce  the 
best  evidence  in  his  power,  and  he  failed  of  course  to  recover. 
The  fact  to  be  proved  was,  that  the  defendants  had  put  on  board  of 
the  plaintiff's  ship  a  quantity  of  oil  and  varnish  of  an  inflammable 
nature,  without  giving  him  any  notice  of  it,  by  reason  of  which  the 
ship  was  burnt.  Two  persons  only  knew  whether  notice  of  the 
inflammable  nature  of  the  varnish  was  given ;  namely,  the  mate 
who  received  it,  who  was  dead,  and  the  military  conductor  who 
delivered  it,  and  who  was  alive  and  in  the  power  of  the  party  to 
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produce.  The  evidence  to  prove  that  fact  (upon  which  the  plain- 
tiff's action  depended)  arose  from  the  presumption  that  it  was  so, 
because  no  person  who  was  on  board  of,  or  belonged  to  the  ship, 
had  any  such  notice  of  the  inflammable  nature  of  the  material. 
But  that  was  justly  held  to  be  evidence  less  satisfactory  than 
could  be  given  by  the  military  conductor,  who  knew  certainly  how 
the  fact  was. 

The  gist  of  the  prosecution  in  the  case  at  bar  is  the  stealing,  not 
the  adulteration,  of  the  barilla.  We  think  that  the  objection  which 
has  been  made  upon  tliis  point  of  the  cause  ought  not  to  prevail. 

But  the  main  question  still  remains  to  be  considered ;  that  is, 
whether  the  facts '  which  have  been  proved  will  warrant  a  convic- 
tion for  larceny. 

Before  proceeding  to  that,  I  would  remark  that  the  question  has 
been  argued  by  the  counsel  for  the  defendant  with  great  learning  and 
ability,  and  that  we  have  been  much  assisted  by  their  researches. 

To  constitute  the  crime  of  larceny,  there  must  be  a  felonious 
taking  and  carrying  away  of  the  goods  of  another.  It  is  supposed 
to  be,  vi  et  armis,  invito  domino.  But  actual  violence  is  not  neces- 
sary ;  fraud  may  supply  the  place  of  force. 

The  jury  have  found  that  the  defendant  took  the  goods  with  an 
intent  to  steal  them ;  and  the  verdict  is  well  warranted,  if,  at  the 
time  the  defendant  took  them,  they  were  not  lawfully  in  his  pos- 
session with  the  consent  of  the  owner,  according  to  a  subsisting 
special  contract,  in  consequence  of  an  original  delivery  obtained 
without  fraud.  If  that  was  the  case,  the  inference  which  the 
counsel  for  the  defendant  drew  would  follow,  that  such  a  taking 
would  not  be  felony,  but  a  mere  breach  of  trust  for  which  a  civil 
action  would  lie,  but  concerning  which  the  public  have  no  right  to 
inquire  by  indictment. 

The  counsel  for  the  defendant  have  referred  us  to  13  Bdw.  IV. 
fol.  9,  as  the  authority  upon  this  point.  The  case  was  as  follows : 
A  carrier  had  agreed  to  carry  certain  bales  of  goods  which  were 
delivered  to  him  to  Southampton,  but  he  carried  them  to  another 
place,  broke  open  the  bales,  and  took  the  goods  contained  in  them 
feloniously,  and  converted  them  to  his  own  use.  If  that  were 
felony  or  not,  was  the  question.  It  was  first  debated  in  the  Star 
Chamber,  where  four  of  the  Judges  held  it  to  be  felony,  but  for 
different  reasons ;  and  one  of  the  Judges  (Brian)  strenuously  in- 
sisted that  it  was  neither  felony  nor  trespass,  because  the  defend- 
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ant  had  the  possession  by  a  lawful  delivery.  The  Chancellor 
thought  it  was  felony,  and  should  be  determined  according  to  the 
intent.  Molineux  thought  it  might  be  felony  or  trespass,  according 
to  the  intent,  and  seems  to  put  the  case  upon  the  ground  of  a  deter- 
mination of  the  contract.  "  As  if  he  who  did  the  act  does  not 
pursue  the  purpose  for  which  he  took  the  goods ;  as  if  a  man 
distrain  for  damage  feasance,  or  rent  arrere,  and  afterwards  sell 
the  goods,  or  kill  the  beasts,  there  is  a  tort  now,  where  at  the 
beginning  it  was  good.  So,  although  it  was  lawful  to  carry  the 
goods  ut  supra,  yet  as  he  took  the  goods  to-  another  place  after- 
wards, he  has  not  pursued  the  original  purpose,  and  so  by  his  own 
act  afterwards  it  shall  be  adjudged  felony  or  trespass,  according  to 
his  intent."  Vavisour  did  not  consider  it  as  a  bailment,  but  that 
the  goods  were  delivered  upon  a  bargain ;  that  his  original  intent 
was  to  steal  and  not  to  carry  the  goods.  "  His  conduct  afterwards 
proves  (says  Vavisour)  that  he  took  them  as  a  felon,  and  to  an- 
other intent  than  to  carry,"  &c.  Choke  put  the  case  upon  the 
breaking  of  the  bales  and  taking  out  the  contents.  His  opinion 
was,  that  if  the  party  had  sold  the  entire  bales  it  would  not  have 
been  felony,  "  but  as  he  broke  them,  and  took  what  was  in  them, 
he  did  it  without  warrant,"  and  so  was  guilty  of  felony. 

Afterwards  this  matter  was  argued  before  the  Judges  in  the  Ex- 
chequer Chamber,  and  this  proposition  was  held  by  all  (excepting 
Nedham)  ;  namely,  "  that  where  goods  are  delivered  to  a  man,  he 
cannot  take  them  feloniously."  Nedham  thought  that  "  he  might 
take  them  feloniously  as  well  as  another."  Brian  still  persisted  in 
his  opinion,  and  said  that  the  breaking  of  the  bales  did  not  make  it 
felony.  But  afterwards  the  Judges  made  a  report  to  the  Chancellor 
that  the  opinion  of  the  majority  of  them  was,  that  it  was  felony. 

I  have  been  thus  minute  in  examining  this  case,  as  it  is  referred 
to  as  the  foundation  upon  which  many  subsequent  decisions  rest. 
It  will  be  perceived  that  here  may  be  found  the  distinctions  which 
are  recognized  in  the  text-books  upon  this  subject.  Thus,  if  the 
party  obtain  the  delivery  of  the  goods  originally  without  an  intent 
to  steal,  a  subsequent  conversion  of  them  to  his  own  use  while  the 
contract  subsisted  would  not  be  felony ;  but  if  the  original  intent 
was  to  steal,  and  the  means  used  to  obtain  the  delivery  were 
merely  colorable,  a  taking  under  such  circumstances  would  be 
felony.  So  if  the  goods  were  delivered  originally  upon  a  special 
contract,  which  is  determined  by  the  fraudulent  act  of  him  to 
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whom  they  were  delivered,  or  by  the  completion  of  the  contract,  a 
taking  animo  furandi  afterwards  should  be  adjudged  to  be  felony. 
In  the  application  of  these  general  rules  to  the  cases  which  arise, 
it  is  obvious  that  shades  of  difference,  like  the  colors  of  the  rainbow, 
so  nearly  approach  each  other,  as  to  render  it  extremely  difficult  to 
discriminate  them  with  satisfactory  precision.  The  humane  rule  of 
the  law  is,  that  in  cases  of  doubt,  the  inclination  should  be  in  favor 
of  the  defendant.  The  seeming,  perhaps  real,  contradictions  to  be 
met  with  in  the  English  decisions  may  have  been  influenced  by  the 
desire  to  save  human  life. 

The  case  of  Rex  v.  Channel,  2  Strange,  793,  cited  for  the  defend- 
ant, was  an  indictment  against  a  miller  employed  to  grind  wheat, 
stating  that  he  with  force  and  arms  unlawfully  did  take  and  detain 
part  of  it.  The  indictment  was  held  bad  upon  demurrer.  The 
reasons  assigned  in  the  book  are,  that  there  was  no  actual  force 
laid,  and  that  this  was  a  matter  of  a  private  nature ;  but  a  better 
reason  seems  to  us  to  have  been,  that  there  was  no  averment  that 
the  defendant  took  the  wheat  feloniously. 

The  case  of  The  King  v.  Haynes,  cited  for  the  defendant  from  4 
Maule  &  Selwyn,  214,  was  an  indictment  for  a  fraud  against  a 
miller  for  delivering  oatmeal  and  barley,  instead  of  barley,  which 
was  sent  to  be  ground.  It  is  not  for  a  felony.  The  court  thought 
no  indictable  offence  was  set  forth.  The  question  whether  the 
miller  had  taken  any  of  the  corn  which  was  sent  to  be  ground, 
with  an  intent  to  steal  it,  was  not  then  under  consideration. 

In  the  case  at  bar,  the  goods  came  lawfully  into  the  hands  of  the 
defendant  by  the  delivery  of  the  owner.  If  he  is  to  be  convicted,  it 
must  be  on  the  ground  that  he  took  the  goods  as  a  felon  after  the 
special  contract  was  determined. 

I  will  refer  to  some  cases  which  illustrate  this  point.  Thus,  in 
Rex  V.  Charlewood,  before  Gould  J.  and  Perryn  B.  1786,  cited  in 
2  East  P.  0.  689,  reported  in  1  Leach  0.  0.  409,  the  jury  were 
instructed  that  if  they  thought  the  prisoner  performed  the  journey 
for  which  he  hired  the  horse,  and  returned  to  London,  where,  in- 
stead of  delivering  it  to  the  owner,  he  afterwards  converted  it  to 
his  own  use,  that  might  be  felony ;  for,  said  the  court :  "  The  end 
and  purpose  of  the  hiring  of  the  horse  would  be  over." 

In  Kelyng,  35,  a  silk  throwster  had  men  to  work  in  his  own 
house,  and  delivered  silk  fo  one  of  them  to  work,  and  the  work- 
man stole  away  part  of  it;  and  it  was  held  to  be  felony  notwith- 
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standing  the  delivery.  East,  in  his  Crown  Law,  supposes  that  if 
the  silk  had  been  delivered  to  be  carried  to  the  house  of  the  work- 
man, and  he  had  there  converted  a  part  of  it  to  his  own  use,  it 
could  not  have  been  felony ;  but  that  as  it  was  to  be  worked  up  in 
the  house  of  the  owner,  it  might  be  considered  as  never  in  fact  out 
of  his  possession.  2  East  P.  C.  682,  683.  But  Kelyng  seems  to 
put  the  case  upon  the  ground  of  the  special  contract :  "  That  the 
silk  was  delivered  to  him  only  to  work,  and  so  the  entire  property 
remained  in  the  owner." 

But  whatever  may  be  the  true  ground  of  decision  in  that  case, 
there  is  a  case  in  1  Rolle  Ab.  73,  pi.  16,  which  is  recognized  as 
good  law  by  Hawkins,  Bast,  and  other  writers,  which  is  very  appli- 
cable to  the  case  at  bar.  "  If  a  man  says  to  a  miller  who  keeps  a 
corn  mill : .  Thou  hast  stolen  three  pecks  of  meal,  an  action  lies ; 
for  although  the  corn  was  delivered  to  liim  to  grind,  nevertheless 
if  ,he  steal  it,  it  is  felony,  being  taken  from  the  rest."  Langley  v.  ■ 
Bradshawe,  in  error,  8  Car.  B.  R.  That  decision  proceeded  upon 
'  the  ground  of  a  determination  of  the  privity  of  the  bailment.  Haw- 
kins observes  (bk.  1,  ch.  33,  §  4)  that'  such  possession  of  a  part, 
distinct  from  the  whole,  was  gained  by  wrong,  and  not  delivered 
by  the  owner ;  and  also,  that  it  was  obtained  basely,  fraudulently, 
and  clandestinely. 

This  remark  is  peculiarly  applicable  to  the  case  at  bar;  for 
there  is  no  evidence  that  the  owner  intended  to  divest  himself  of 
his  property  by  the  delivering  of  it  to  the  defendant.  The  defend- 
ant did  not  pursue  the  purpose  for  which  it  was  delivered  to  him, 
but  separated  a  part  from  the  rest  for  his  own  use,  without  pre- 
tence of  title ;  and  by  that  act  the  contract  was  determined. 
From  thenceforward  the  legal  possession  was  in  the  owner,  and  a 
taking  of  the  part  so  fraudulently  separated  from  the  rest,  animo 
furandi,  must  be  considered  as  larceny. 

The  taking  of  the  goods,  in  order  to  constitute  larceny,  may  be  actual  or  con- 
structive. Actual,  where  the  goods  have  been  actually  taken  out  of  the  owner's 
possession,  against  his  will  or  without  his  consent,  and  which  requires  no  com- 
ment or  illustration.  Constructive,  where  the  owner  delivers  the  goods,  but 
either  he  does  not  thereby  divest  himself  of  the  legal  possession,  or  the  possession 
of  the  goods  has  been  obtained  from  him  by  fraud,  and  in  pursuance  of  a  previ- 
ous intent  to  steal  them.  As  this  subject  of  constructive  possession  has  given 
rise  to  nice  and  intricate  distinctions,  it  is  necessary  to  consider  it  with  some' 
minuteness.  The  cases  decided  upon  it  may  be  classed  under  the  following 
heads : — 
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I.  Where,  by  the  delivery,  the  owner  of  the  goods  passes  not  only  the  posses- 
sion, but  the  right  of  property  also. 

II.  Where  the  possession  has  been  obtained  animo  furandi. 

III.  Where  the  possession  was  originally  obtained  bon4  fide,  and  without  a 
felonious  intent. 

IV.  Where  the  delivery  does  not  alter  the  possession  in  law. 

I.  As  to  the  cases  where,  by  a  delivery  of  the  goods,  not  only  the  posses- 
sion, but  the  right  of  property  also,  passes. 

It  is  clear  that  no  subsequent  conversion,  by  the  person  in  whom  the  right  of 
property  has  thus  vested,  can  be  construed  into  larceny,  whatever  the  intent 
of  the  party  may  be.  As,  for  instance,  where  goods  are  sold  upon  credit  and 
delivered,  no  conversion  of  them  by  the  vendee  can  amount  to  larceny.  Blunt 
V.  The  Commonwealth,  4  Leigh,  689.  Koss  v.  The  People,  5  Hill  (N.  Y.)  294. 
Mowrey  v.  Walsh,  8  Cowen,  238.  Lewer  v.  The  Commonwealth,  15  Sergeant 
&  Eawle,  93.  Where  the  defendant  bought  a  horse  at  a  fair  of  the  prosecutor, 
to  whom  he  was  known,  and  having  mounted  the  horse,  said  to  the  prosecutor 
that  he  would  return  immediately  and  pay  him,  to  which  the  prosecutor  answered, 
"  Very  well ;  "  the  defendant  rode  the  horse  away,  and  never  returned ;  this  was 
holden  to  be  no  larceny,  because  the  property,  as  well  as  the  possession, 
was  parted  with.  Rex  v.  Harvey,  1  Leach  C.  C.  467 ;  2  East  P.  C.  669.  So 
where  the  defendant  bought  goods,  and  desired  them  to  be  sent  to  him  with  a 
bill  and  receipt,  and  the  shopman  who  brought  them  left  them,  upon  being  paid 
for  them  by  two  bills,  which,  however,  afterwards  turned  out  to  be  mere  fabrica- 
tions ;  the  Judges  held  that  this  was  not  larceny,  because  the  prosecutor  had 
parted  with  the  property,  as  well  as  the  possession,  upon  receiving  what  was 
deemed  at  the  time  by  his  servant  to  be  payment.  Rex  v.  Parkes,  2  Leach 
C.  C.  614;  2  East  P.  C.  671.  Where  the  servant  of  a  pawnbroker,  who  had  a 
general  authority  from  his  master  to  act  in  his  business,  delivered  up  a  pledge  to 
the  pawner  upon  receiving  a  parcel,  which  he  supposed  to  contain  diamonds,  and 
under  that  belief  parted  with  the  pledge  entirely,  but  the  parcel  contained  stones 
of  no  value,  this  was  held  to  be  no  larceny.  Rex  v.  Jackson,  1  Moody  C.  C. 
119.  See  Regina  v.  Bramley,  Leigh  &  Cave  C.  C.  21,  26.  Where  the  defend- 
ant sent  to  a  hatter,  in  the  name  of  one  of  his  customers,  for  a  hat,  and  it  was 
accordingly  delivered  to  the  messenger  upon  the  credit  of  the  customer ;  the 
Judges  held  that  this  was  not  larceny,  the  owner  having  parted  with  his  property 
in  the  hat.  Rex  v.  Adams,  Russell  &  Ryan  C.  C.  225.  So  where  a  woman 
obtained  from  the  prosecutor,  in  the  name  of  one  of  his  neighbors,  half  a  guinea's 
worth  of  silver,  and  said  that  she  would  return  presently  with  the  half  guinea,  it 
was  held  not  to  be  larceny,  for  the  same  reason.  Rex  v.  Coleman,  2  East  P.  C. 
672.  So  where  A.  allowed  B.  to  take  a  sovereign  away  to  get  change  for  it, 
and  he  never  returned,  this  was  held  no  larceny  of  the  sovereign.  Regina  v. 
Thomas,  9  Carrington  &  Payne,  741.  So  where  the  defendant  sent  a  letter  to 
the  prosecutor  in  the  name  of  another  person,  requesting  a  loan  of  £3  for  a  few 
days,  and  obtained  the  money  accordingly ;  eleven  of  the  Judges  held  this  to 
be  no  felony,  because  it  appeared  that  the  property  in  the  money  was  intended 
to  pass  by  the  delivery.  Rex  v.  Atkinson,  2  East  P.  C.  673.  So  where  the 
defendant  obtained  goods  of  a  tradesman  by  means  of  a  forged  order  from  a  cus- 


192  LEADING  CRIMINAL  CASES. 

tomer.  Kegina  v.  Adams,  1  Denison  C.  C.  38.  "  Where  money  is  obtained  by 
false  pretences,  not  merely  the  possession  of,  but  the  property  in,  the  money  is 
parted  with."  Mellor  J.  in  Regina  v.  Thompson,  Leigh,  &  Cave  C.  C.  at  p.  227. 
Regina  v.  Barnes,  2  Denison  C.  C.  69.  Regina  «.  Essex,  Dearsly  &  Bell  C.  C. 
371.  And  where  the  prosecutor  was  inveigled  by  a  set  of  sharpers  to  bet  with 
them,  and,  by  a  preconcerted  trick,  one  of  them  won  from  him  the  money  in 
question,  which  he  paid,  imagining  it  to  have  been  won  fairly ;  the  Judges  held  that 
this  was  no  larceny,  the  prosecutor  having  parted  with  his  property  in  the  money 
under  an  idea  that  it  had  been  fairly  won.  Rex  v.  Nicholson,  2  Leach  C.  C.  610. 
And  obtaining  property  byfortune-teUing,  with  a  promise  to  return  it,  is  larceny. 
Regina  v.  Bunco,  1  i^oster  &  Finlason,  523,  Channell  B.  and  Crompton  J.  That 
is,  if  the  owner  parted  with  the  possession  of  the  property,  and  expected  it  to  be 
returned.  If  he  did  not  expect  it  to  be  returned,  the  indictment  should  chargfe 
the  obtaining  of  money  by  false  pretences. 

n.  Where  the  possession  of  the  goods  has  been  obtained  animo  furandi. 

Where  a  man,  having  the  animus  furandi,  obtains,  in  pursuance  thereof,  pos- 
session of  the  goods  by  some  trick  or  artifice,  this  is  considered  such  a  taking, 
even  although  there  be  a  delivery  in  fact,  as  to  constitute  larceny.  .The  State 
V.  Gorman,  2  Nott  &  McCord,  90.  Starkie  v.  The  Commonwealth,  7  Leigh, 
752.  The  State  ».  Thurston,  2  M'MuUan,  882,  395.  See  Felter  v.  The  State,  9 
Yerger,  397.  This  is  well  illustrated  by  a  case  stated  by  Pollock  C.  B.  in  Regina 
V.  Bramley,  Leigh  &  Cave  C.  C.  at  p.  28 :  "  The  produce  of  a  lead  mine  consists 
partly  of  silver  and  partly  of  lead ;  and  if  a  man,  professing  to  take  out  lead 
only,  were  to  cover  some  of  the  silver  with  lead,  and  were  to  take]  it  out  as 
lead,  and  pay  for  it  as  lead,  that  would  only  be  a  mode  of  stealing  the  silver." 
In  Regina  v.  Bramley,  the  jury  found  that  there  was  a  preconceived  plan  on  the 
part  of  the  prisoner  to  get  the  coal  and  appropriate  it  to  his  own  use  on  paying 
for  it  the  price  of  slack  only ;  and  the  prisoner  carried  out  that  plan  by  covering 
the  coal  with  slack,  and  pretending  to  the  clerk  at  the  weighing  machine  that  the 
cart  contained  slack  only.  Under  these  circumstances  the  prisoner  obtained  the 
possession  of  the  coal  only,  and  not  the  property  in  it.  He  paid  some  money, 
but  it  was  for  slack,  not  for  soft  coal.  The  case  had  all  the  ingredients  of  lar- 
ceny. Where  the  defendant  offered  to  give  the  prosecutor  gold  for  bank-notes, 
and  upon  the  prosecutor's  laying  down  some  bank-notes  for  the  purpose  of 
having  them  changed  for  gold,  the  defendant  took  them  up,  and  went  away  with 
them,  promising  to  return  immediately  with  the  notes,  but  never  in  fact  re- 
turned ;  Wood  B.  left  it  to  the  jury  to  say,  whether  the  defendant  had  the 
animus  furandi  at  the  time  he  took  the  notes,  and  said,  that  if  they  were  of  that 
opinion,  the  case  clearly  amounted  to  larceny.  Rex  v.  Oliver,  cited  4  Taunton, 
274 ;  2  Leach  C.  C.  1072.  See  Regina  v.  Rodway,  9  Carrington  &  Payne,  984. 
Where  the  defendant  agreed  to  discount  a  bill  for  the  prosecutor,  and  the  bill 
was  given  to  him  for  that  purpose ;  he  told  the  prosecutor  that  if  he  then  sent  a 
person  with  him  to  his  lodgings,  he  would  give  him  the  amount,  deducting  the 
discount  and  commission;  a  person  was  sent  accordingly,  but,  upon  reaching 
the  lodgings,  the  defendant  left  the  messenger  there,  and  went  out  on  pretence 
of  getting  the  money,  but  never  returned;  the  judge  left  it  to  the  jury  to  say 
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whether  the  defendant  obtained  possession  of  the  bill  with  intent  to  steal  it,  and 
whether  the  prosecutor  meant  to  part  with  his  property  in  the  bill,  before  he 
should  have  received  the  money  for  it ;  the  jury  being  of  opinion  in  the  affirma- 
tive on  the  first  proposition,  and  in  the  negative  on  the  second,  convicted  the 
prisoner,  and  the  Judges  afterwards  held  the  conviction  to  be  right.  Kex  v. 
Aickles,  2  East  P.  C.  676 ;  1  Leach  C.  C.  294.  See  Wilson  v.  The  State,  1 
Porter,  118,  126,  127.  Where  the  defendant  obtained  from  a  silversmith  two 
cream  ewers,  in  order  that  the  customer  of  the  silversmith,  with  whom  the  de- 
fendant said  ho  lived,  might  select  which  he  liked  best,  and  absconded  with 
them,  but  the  silversmith  did  not  charge  for  either  of  the  ewers,  and  did  not  at 
the  time  of  the  delivery  intend  to  charge  for  either  of  them  until  he  had  ascer- 
tained which  would  be  chosen,  this  was  held  by  Bayley  J.  to  be  larceny,  because 
the  possession  only,  and  not  the  right  of  property,  had  been  parted  with ;  Kex 
V.  Davenport,  MSS.  1  Arehb.  Peel's  Acts,  5 ;  but  if  the  prisoner  had  in  fact  been 
sent  by  the  customer  to  the  silversmith,  the  possession  would  have  been  in  the 
prisoner,  and  the  subsequent  conversion  would  not  have  been  larceny;  and, 
upon  this  ground,  in  a  case  similarly  circumstanced,  but  in  which  there  was  no 
evidence  that  the  prisoner  had  not  actually  been  sent  for  the  goods,  Patteson  J. 
directed  an  acquittal ;  for  non  constat  that  the  prisoner  had  not  been  sent  for 
the  goods  as  she  had  stated,  and  had  delivered  them  to  the  person  who  sent  her. 
Rex  V.  Savage,  5  Carrington  &  Payne,  143. 

Where  the  defendant  prevailed  upon  a  tradesman  to  take  goods  to  a  particu- 
lar place,  under  the  pretence  that  the  price  would  then  be  paid  for  them,  and 
afterwards  induced  him  to  leave  the  goods  in  the  care  of  a  third  person,  from 
whom  the  defendant  got  the  goods  without  paying  the  price,  the  tradesman 
swore  that  he  did  not  intend  to  part  with  the  goods  until  they  were  paid  for,  and 
the  jury  found  that  the  defendant,  ab  initio,  intended  to  get  the  goods  without 
paying  for  them;  this  was  held  to  be  larceny.  Rex  v.  Campbell,  1  Moody 
C.  C.  179.  See  Ross  v.  The  People,  5  HiU  (N.  Y.)  294.  So  where  the 
defendant  induced  a  tradesman  to  send  his  goods  by  a  servant  to  a  particular 
place,  with  change  for  a  crown  piece,  and  on  the  way  met  the  servant, 
and  giving  him  a  counterfeit  crown  piece,  induced  him  to  part  with  the 
goods  and  change,  which  he  had  no  authority  to  do  without  receiving  pay- 
ment ;  this  was  held  to  be  larceny.  Rex  v.  Small,  8  Carrington  &  Payne, 
46.  Regina  v.  Webb,  6  Cox  C.  C.  164.  So  where  the  defendant  having  bar- 
gained for  goods,  for  which  by  the  custom  of  trade,  the  price  should  have  been 
paid  before  they  were  taken  away,  took  them  away  without  the  consent  of  the 
owner,  and  at  the  time  he  bargained  for  them  did  not  intend  to  pay  for  them, 
but  meant  to  get  them  into  his  own  possession,  and  dispose  of  them  for  his  own 
benefit ;  this  was  held  to  be  larceny.  Rex  v.  Gilbert,  1  Moody  C.  C.  186.  And 
where  the  defendant,  intending  ab  initio  to  get  goods  by  fraud,  had  them  put 
into  his  cart  upon  the  express  condition  that  they  should  be  paid  for  before  they 
were  taken  out  of  the  cart,  and  then  took  them  out  of  the  cart  without  pay- 
ing for  them,  and  converted  them,  this  was  held  to  be  larceny.  Rex  v.  Pratt, 
1  Moody  C.  C.  250.    Regina  v.  Cohen,  2  Denison  C.  C.  249. 

So  obtaining  money  or  goods  by  the  practice  of  ring-dropping  (as  it  is 
termed),  has  been  held  to  be  larceny.  Thus  where  the  defendant,  in  the 
presence  of  the  prosecutor,  picked  up  a  purse  in  the  street,  containing  a  receipt 
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for  £147  for  a  "  rich  brilliant  diamond  ring,"  and  also  the  ring  itself;  it  was 
then  proposed  that  the  ring  should  be  given  to  the  prosecutor,  upon  his  deposit- 
ing his  watch  and  some  money,  as  a  security  that  he  would  return  the  ring  as 
soon  as  his  proportion  of  the  value  of  it  should  be  paid  to  him  by  the  defendant ; 
the  prosecutor  accordingly  deposited  his  watch  and  money,  which  were  taken 
away  by  some  of  the  defendant's  confederates ;  but  the  ring  turned  out  to  be  of 
the  value  of  10s.  only,  and  the  watch  and  money  were  never  returned ;  it  was 
left  to  the  jury  to  say,  whether  this  was  not  an  artful  and  preconcerted  scheme 
to  get  possession  of  the  prosecutor's  watch  and  money ;  and  the  jury  being  of 
that  opinion,  convicted  the  defendant.  Eex  v.  Patch,  1  Leach  C.  C.  238.  In 
Rex  V.  Moore,  1  Leach  C.  C.  814;  2  East  P.  C.  679,  the  defendant  being  con- 
victed of  larceny  under  the  same  circumstances,  and  the  case  being  reserved  for 
the  opinion  of  the  Judges,  nine  of  them  were  of  opinion  that  this  practice  of 
ring-dropping  amounted  to  larceny ;  and  they  distinguished  it  from  the  case  of  a 
loan ;  for  here,  although  the  possession  was  parted  with,  the  property  in  the 
goods  was  not.  See  also  Kex  v.  Watson,  2  Leach  C.  C.  640 ;  2  East  P.  C. 
680.  Where  the  defendant,  in  the  presence  of  the  prosecutor,  picked  up  a  purse 
containing  a  watch-chain  and  two  seals,  which  the  defendant  and  his  confederate 
represented  to  be  gold,  and  worth  £18,  and  the  prosecutor  purchased  the  de- 
fendant's share  for  £7,  intending  to  part  with  the  property  in  the  money  as  well 
as  the  possession  of  it;  Coleridge  J.  held  that  this  was  not  larceny.  Reginau. 
Wilson,  8  Carrington  &  Payne,  111.  Where  the  defendants  decoyed  the  prose- 
cutor into  a  public  house,  and  then  introduced  the  play  of  cutting,  and  one  of 
them  prevailed  on  the  prosecutor,  who  did  not  play  on  his  own  account,  to  cut 
the  cards  for  him ;  and  then,  under  the  pretence  that  the  prosecutor  had  cut  the 
cards  for  himself,  and  lost,  another  of  them  swept  his  money  off  the  table, 
and  went  away  with  it,  it  was  considered  to  be  a  case  in  which  it  should  be  left 
to  the  jury  to  determine  quo  animo  the  money  was  obtained ;  and  which  would 
be  a  felony,  should  they  find  that  the  money  was  obtained  upon  a  preconcerted 
plan  to  steal  it.  Rex  v.  Homer,  1  Leach  C.  C.  270;  Caldecott,  295.  So 
where  the  prosecutor  was  induced,  by  a  preconcerted  plan,  to  deposit  his  money 
with  one  of  the  defendants,  as  a  deposit  upon  a  pretended  bet,  and  the  stake- 
holder afterwards,  upon  pretence  that  one  of  his  confederates  had  won  the  wager, 
handed  the  money  over  to  him ;  and  it  was  left  to  the  jury  to  say,  whether,  at 
the  time  the  money  was  taken,  there  was  not  a  plan  that  it  should  be  kept,  under 
the  false  color  of  winning  the  bet,  and  the  jury  found  that  there  was ;  this  was 
held  to  be  larceny ;  because,  at  the  time  the  defendants  obtained  the  money  from 
the  prosecutor,  he  parted  with  the  possession  only,  and  the  property  was  to  pass 
eventually  only  if  the  other  party  really  won  the  wager.  Rex  v.  Robson,  Rus- 
sell &  Ryan  C.  0.  413. 

Where  two  men,  J.  and  W.,  acting  in  concert,  and  intending  to  defraud  the 
prosecutor,  entered  his  shop,  and  by  means  of  an  artifice  induced  him  to  draw  a 
check  on  his  banker  for  £42,  payable  in  the  name  of  the  prisoner  J.,  and  then 
to  accompany  J.  to  the  bank  to  see  it  paid,  on  the  understanding  that  they  were 
to  return  to  finish  the  transaction  by  the  payment  to  the  prosecutor  of  42  sov- 
ereigns, and  that  the  prisoner  W.  was  to  remain  at  the  shop  till  they  went  to  and 
returned  from  the  bank ;  at  the  bank,  by  the  prosecutor's  desire,  and  in  his 
presence,  the  banker  handed  four  £10  notes  and  two  sovereigns  to  the  prisoner 
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J. ;  the  prosecutor  and  J.  then  left  the  bank  together,  and  while  on  their  way 
back  to  the  shop,  J.  absconded  with  the  notes  and  the  two  sovereigns,  which  he 
and  W.,  who  had  in  the  mean  time  gone  off  from  the  shop,  appropriated  to  their 
own  use ;  this  was  held  to  be  a  larceny  by  both  prisoners  of  the  notes  and  the 
two  sovereigns,  the  prosecutor  never  having  parted  with  the  property  in  and 
possession  of  them,  and  J.  having  no  more  than  the  bare  custody  of  them  until 
the  payment  to  the  prosecutor  of  the  42  sovereigns.  Regina  v.  Johnson,  2 
Denison  C.  C.  310 ;  5  Cox  C.  C.  372.  Where  the  defendant  by  false  repre- 
sentations induced  the  prosecutrix  to  buy  from  him  a  dress  for  25«.  promising 
that  if  she  would  do  so  he  would  give  her  another  dress  worth  12». ;  then  took 
a  guinea  from  her  hand,  gave  her  a  dress  worth  much  less  than  a  guinea,  and 
refused  to  give  her  the  other  dress  he  had  promised ;  this,  it  being  found  by  the 
jury  that  it  was  part  of  the  defendant's  scheme  to  obtain  the  money  by  means  of 
a  pretended  sale,  was  held  to  be  larceny.  Regina  v.  Morgan,  Dearsly  C.  C. 
395 ;  6  Cox  C.  C.  408.  Where  the  prisoner  went  into  a  shop  and  asked  for 
change  for  half  a  crown,  and  the  shopman  gave  him  two  shillings  and  sixpence, 
the  prisoner  held  out  the  half-crown,  and  the  shopman  just  took  hold  of  it  by  the 
edge,  but  never  actually  got  it  into  his  custody,  and  the  prisoner  ran  away  with 
the  change  and  the  half-crown ;  upon  an  indictment  for  stealing  the  two  shillings 
and  sixpence,  Parke  J.  held  it  to  be  larceny,  but  doubted  whether  an  indictment 
would  lie  for  steaUng  the  half-crown.  Rex  v.  Williams,  6  Carrington  &  Payne, 
390.  In  these  cases  the  question  is,  whether  the  transaction  was  complete.  The 
distinction  is  well  settled  between  obtaining  a  chattel  by  fraud  and  stealing  a 
chattel.  It  is  necessary  that  the  transaction  should  have  been  complete  in  order 
to  constitute  it  a  case  of  fraud;  but  if  it  is  not  complete  —  if  the  prosecutor  has 
not  parted  with  the  property  in  the  chattel,  and  the  prisoner  takes  it  away  with 
a  fraudulent  intent  —  it  amounts  to  larceny.  Regina  v.  McKale,  11  Cox  C.  C. 
32,  36 ;  Law  Rep.  1  C.  C.  126.  In  this  case  the  transaction  was  the  same  as  if 
the  prisoner  had  come  into  the  shop  and  asked  for  a  sovereign  in  exchange  for 
18s.  in  silver  and  2s.  in  coppers,  and  a  sovereign  had  been  laid  on  the  counter, 
and  before  the  prosecutor  had  had  time  to  count  the  prisoner's  money  the  pris- 
oner had  hurried  out  of  the  shop,  intentionally  leaving  something  short.  There 
was  no  complete  parting  with  the  property,  and  the  prisoner  having  carried 
it  away  fraudulently,  was  guilty  of  larceny. 

'  Where  a  hosier,  by  the  desire  of  the  defendant,  took  a  parcel  of  silk  stockings 
to  his  lodgings,  out  of  which  the  defendant  chose  six  pairs,  which  were  laid  on 
the  back  of  a  chair ;  the  defendant  then  sent  the  prosecutor  back  to  his  shop  for 
some  articles,  and  while  he  was  absent,  absconded  with  the  stockings ;  the 
Judges  held,  that  this  amounted  to  larceny,  the  defendant  having  clearly  ob- 
tained possession  of  the  goods  animo  furandi.  Rex  v.  Sharpless,  1  Leach  C.  C. 
92 ;  2  East  P.  C.  676.  Where  the  defendant  hired  a  horse  from  the  prosecutor, 
on  pretence  of  taking  a  journey,  and  it  turned  out  that,  instead  of  going  the 
journey,  he  sold  the  horse  in  Smithtield  market  on  the  same  day ;  it  was  left  to 
the  jury  to  consider,  whether  he  hired  the  horse  for  the  purpose  of  stealing  it,  or 
whether  he  hired  it  really  for  the  purpose  of  taking  the  journeys  and  afterwards 
changed  his  intention ;  and  the  jury,  being  of  the  former  opinion,  found  him 
guilty ;  seven  of  the  Judges  were  afterwards  clearly  of  the  opinion  that  the 
offence  was  felony.    Rex  v.  Pear,  1  Leach  C.  C.  212 ;  2  East  P.  C.  685.    See 
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Eex  V.  Banks,  Russell  &  Ryan  C.  C.  441 ;  post  p.  198.  And  the  same  where 
the  defendant  hired  the  horse  in  the  name  of  another  person.  Rex  v.  Charle- 
wood,  1  Leach  C.  C.  409;  2  East  P.  C.  689.  So,  where  the  defendant  hired  a 
post-chaise,  with  intent  to  convert  it  to  his  own  use,  and  never  returned  it ;  upon 
being  indicted  for  it,  twelve  months  afterwards,  as  for  a  larceny,  it  was  held 
clearly  to  amount  to  that  offence,  although  the  chaise  was  not  hired  for  any  defi- 
nite time.  Rex  J).  Semple,  1  Leach  C.  C.  420;  2  East  P.  C.  691.  And  see 
Regina  v.  Thompson,  Leigh  &  Cave  C.  C.  225 ;  Regina  v.  Brown,  Dearsly 
C.  C.  616. 

There  must  however,  according  to  the  decision  of  Tindal  C.  J.  in  Regina  «. 
Brooks,  8  Carrington  &  Payne,  296,  in  order  to  constitute  a  larceny  by  a  party 
to  whom  the  goods  have  been  delivered  on  hire,  be  not  only  an  original  intention 
to  convert  them  to  his  own  use,  but  a  subsequent  actual  conversion ;  and  a  mere 
agreement  by  the  hirer  to  accept  a  sum  offered  for  the  goods  by  a  third  party, 
who  however  did  not  intend  to  purchase  unless  his  suspicions  as  to  the  honesty 
and  right  of  the  vendor  to  sell  were  removed,  was  held  not  to  amount  to  such  a 
conversion.  But  this  case  has  been  overruled.  Regina  ».  Janson,  4  Cox  C.  C. 
82,  by  Coleridge  J.  after  consulting  Parke  B.  In  Semple's  Case,  supra,  the 
subsequent  conversion  was  presumed  from  the  long  lapse  of  time,  and  the  other 
circumstances  of  the  case,  although  the  chaise  was  not  proved  to  have  been 
actually  disposed  of  by  the  defendant.  Where  the  prisoner  went  to  an  inn,  on  a 
fair-day,  and  desired  the  ostler  to  bring  out  his  horse,  and  upon  the  latter  say- 
ing he  did  not  know  which  was  his  horse,  went  into  the  stable,  and  pointing  to  a 
mare,  said  it  was  his,  and  the  ostler  brought  out  the  mare,  which  the  prisoner 
attempted  to  mount  but  could  not,  the  mare  being  frightened ;  upon  which  he 
desired  the  ostler  to  lead  the  mare,  out  of  the  yard,  which  was  done ;  but,  before 
he  could  mount,  the  prisoner  was  detected  and  secured ;  Garrow  B.  held  this  to 
be  larceny.  Rex  v.  Pitman,  2  Carrington  &  Payne,  423.  If  a  man,  animo 
furandi,  sue  out  a  replevin,  and  by  that  means  obtain  the  possession  of  another 
man's  horse,  and  ride  away  with  it ;  or  by  a  fraudulent  ejectment  get  possession 
of  another's  house,  and  carry  away  the  goods  out  of  it,  he  is  guilty  of  larceny. 
1  Hale  P.  C.  607.  1  Hawkins  P.  C.  ch.  83,  §  12.  3  Inst.  108.  And  see  Rex 
V.  Farre,  Kelyng,  43 ;  2  Leach  C.  C.  1064  note.  Where  the  defendant,  animo 
furandi,  obtained  goods  from  the  servant  of  a  carrier,  by  falsely  pretending  to 
be  the  person  to  whom  the  goods  were  directed,  it  was  holden  to  be  larceny ; 
because  the  servant  had  no  authority  to  part  with  the  goods  but  to  the  right  per- 
son. Rex  V.  Longstreeth,  1  Moody  C.  C.  137.  Commonwealth  v.  Collins,  12 
Allen,  181.  So  where  the  prosecutor,  intending  to  sell  his  horse,  sent  his  ser- 
vant with  it  to  a  fair,  but  the  servant  had  no  authority  to  sell  or  deal  with  it  in 
any  way,  and  the  defendant  by  fraud  induced  the  servant  to  part  with  the  pos- 
session of  the  horse,  under  color  of  an  exchange  for  another,  intending  all  the 
while  to  steal  it,  this  was  holden  to  be  larceny.  Regina  ».  Sheppard,  9  Carring- 
ton )&  Payne,  121. 

Where  the  defendant,  by  artifice,  obtained  possession  of  a  request-note  at  the 
India  House,  by  means  of  which  he  obtained  a  permit  for  a  chest  of  tea  belong- 
ing to  the  prosecutor  (to  whom  he  was  a  perfect  stranger),  and  the  chest  of  tea 
was  thereupon  delivered  to  him ;  the  Judges  held  this  to  be  larceny,  notwith- 
standing the  possession  had  been  obtained  by  means  of  a  regular  request-note 
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and  permit.  Rex  v.  Hench,  Russell  &  Ryan  C.  C.  163.  See  Regina  v.  Robins, 
Dearsly  C.  C.  418 ;  Regina  v.  Kay,  Dearsly  &  Bell  C.  C.  231 ;  Commonwealth 
V.  Wilde,  5  Gray,  83.  A  hosier  in  the  Haymarket,  having  sent  his  apprentice 
trith  a  parcel  of  stockings  to  Cheapside,  the  defendant  met  him  on  Ludgate  Hill, 
and  asked  him  where  he  was  going ;  the  apprentice  answered,  to  Mr.  Heath's ; 
the  defendant  replied,  that  he  was  the  person,  desired  the  boy  to  give  him  the 
parcel,  and  gave  him  a  small  parcel  in  return,  to  take  home  to  his  master ;  the  boy 
accordingly  gave  him  the  parcel ;  but  the  parcel  he  took  from  him  for  his  master 
contained  nothing  but  old  rags,  of  no  value ;  the  Judges  held  this  to  be  larceny. 
Rex  V.  Wilkins,  1  Leach  C.  C.  620 ;  2  East  P.  C.  673.  It  must  be  owned  that 
these  last  two  cases  so  nearly  resemble  a  few  of  the  latter  cases  collected  under 
the  first  head,  that  the  reader  will  probably  feel  some  difficulty  in  distinguishing 
them  upon  principle.  They  may  be  considered  as  very  nearly  approaching  the 
boundary  which  separates  the  one  class  of  cases  from  the  other.  In  England,  in 
such  cases,  it  is  safer  and  more  prudent  to  indict  the  defendant  for  obtaining 
goods,  &c.  by  false  pretences ;  by  St.  7  &  8  Geo.  IV.  ch.  29,  §  53,  the  punish- 
ment is  nearly  the  same  as  for  simple  larceny ;  and  if  upon  an  indictment  for 
obtaining  goods,  &c.  by  false  pretences,  it  be  proved  that  the  defendant  obtained 
the  goods,  &c.  under  circumstances  which  in  law  amount  to  larceny,  he  will  not, 
upon  that  ground,  be  entitled  to  an  acquittal. 

HI.  As  to  the  case  where  the  possession  of  the  goods  has  been  obtained  bona 
fide,  without  any  fraudulent  intention  in  the  first  instance. 

Where  goods  are  delivered  to  a  man  upon  trust,  or  taken  by  him  with  the 
owner's  consent,  he  is  not  guilty  of  larceny  by  converting  them  to  his  own  use. 
Even  if  the  goods  of  a  husband  be  taken  with  the  consent  or  privity  of  the  wife, 
it  is  not  larceny.  Rex  v.  Harrison,  1  Leach  0.  C.  47.  But  this  principle  is 
qualified  by  this,  that  when  the  wife  becomes  an  adulteress,  she  determines  her 
quality  of  wife,  and  her  property  in  the  husband's  goods  is  not  recognized. 
For  a  discussion  of  this  rule,  see  Regina  ».  Featherstone,  and  note,  post. 

Where  the  defendant  saved  some  of  the  prosecutor's  goods  from  a  fire  which 
happened  in  his  house,  and  took  them  home  to  her  own  lodgings :  but  the  next 
morning  she  concealed  them,  and  denied  having  them  in  her  possession ;  the 
jury  finding  that  she  took  them  originally  merely  from  a  desire  of  saving  them 
for,  and  returning  them  to,  the  prosecutor,  and  that  she  had  no  evil  intention 
till  afterwards,  the  Judges  held  that  it  was  a  mere  breach  of  trust,  and  not  a 
felony.  Rex  v.  Leigh,  2  East  P.  C.  694.  See  Regina  v.  Riley,  post  p.  200. 
So  where  a  letter  directed  to  J.  M.  St.  Martin's  Lane,  Birmingham,  enclosing 
a  bill  of  exchange  drawn  in  favor  of  J.  M.,  was  delivered  to  the  defendant, 
whose  name  was  J.  M.,  and  who  resided  near  St.  Martin's  Lane,  Birmingham; 
but  in  truth  the  letter  was  intended  for  a  person  of  the  name  of  J.  M.,  who 
resided  in  New  Hall  Street ;  and  the  prisoner,  who  from  the  contents  of  the 
letter  must  have  known  that  it  was  not  intended  for  him,  applied  the  bill  of 
exchange  to  his  own  use ;  the  Judges  held  that  it  was  no  larceny,  because,  at  the 
time  when  the  letter  was  delivered  to  him,  the  defendant  had  not  the  animus 
furandi.  Rex  v.  Mucklow,  1  Moody  C.  C.  160.  See  Regina  v.  Davis,  7  Cox 
C.  C.  104.  If  A.  lend  B.  a  horse,  and  he  ride  away  with  him,  or  if  I  send  goods 
by  a  carrier,  and  he  carry  them  away ;   or  if  any  other  bailee  convert  the 
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goods  bailed  to  his  own  use,  it  is  not  larceny ;  because  the  original  taking  was 
bona,  fide,  and  without  fraud.  1  Hale  P.  C.  504.  1  Hawkins  P.  C.  ch.  33,  §  2. 
Crompton  J.  in  Begina  v.  Hassall,  Leigh  &  Cave  C.  C.  at  p.  61.'  So  long  as 
he  is  a  bailee  he  cannot  be  guilty  of  a  trespass  in  taking  the  goods.  A  stranger, 
however,  may  be  so  convicted ;  and  the  property  may  be  laid  either  in  the  bailor 
or  bailee.  Williams  J.  in  Begina  v.  Robson,  Leigh  &  Cave  C.  C.  at  p.  96. 
If  A.  bouEl  fide  hire  a  horse  for  a  particular  purpose,  and  after  that  purpose  is 
accomplished,  sell  the  horse,  it  is  no  larceny;  for  unless  he  had  an  original 
felonious  intention,  the  subsequent  withholding  or  disposing  of  the  horse  does 
not  constitute  a  new  felonious  taking.  Rex  v.  Banks,  Russell  &  Ryan  C.  C. 
441,  overruling  Rex  v.  Tunnard,  2  East  P.  C.  687.  So  if  A.  deliver  to  B.  a 
watch  to  be  repaired,  and  B.  sell  it,  it  is  not  larceny,  because  it  was  delivered 
voluntarily,  and  not  obtained  animo  furandi.  Rex  v.  Levy,  4  Carrington  & 
Payne,  241.  Regina  v.  Thristle,  1  Denison  C.  C.  602 ;  2  Carrington  i&  Kirwan, 
842 :  Temple  &  Mew  C.  C.  204.  So  if  A.  deliver  to  B.  a  horse  to  be  agisted, 
and  B.  sell  it,  this  is  no  larceny.  Rex  v.  C.  Smith,  1  Moody  C.  C.  473.  So 
where  a  letter-carrier  between  A.  and  B.  was  intrusted  at  A.  with  a  directed 
envelope  and  a  £5  note,  to  deliver  to  the  postmaster  at  B.,  in  order  that  he 
might  make  out  a  money  order  for  £5,  and  send  it  in  the  envelope  according  to 
the  direction,  and  on  the  road  the  defendant  appropriate'd  the  note,  this  was 
held  not  to  be  larceny,  the  jury  finding  that  he  had  no  intention  of  stealing  the 
note  when  it  was  given  to  him  at  A.  Regina  v.  Glass,  1  Denison  C.  C.  216 ;  2 
Carrington  &  Kirwan,  396.  So  where  the  defendant  had  assigned  his  goods  by 
deed  to  trustees  for  the  benefit  of  his  creditors,  remaining  in  actual  possession 
thereof,  and  he  removed  them  in  order  to  deprive  the  creditors  of  them ;  for  he 
was  in  lawful  possession  of  them  notwithstanding  the  assignment.  Regina  v. 
Pratt,  Dearsly  C.  C.  360 ;  6  Cox  C.  C.  373. 

But  this  rule  can  only  obtain  in  cases  in  which  the  possession  is  obtained  bon& 
fide  in  the  first  instance ;  for  if  A.  obtain  goods  animo  furandi,  or  receive  them, 
harboring  at  the  time  an  intention  wrongfully  to  convert  them  to  his  own  use,  it 
is  larceny.  Thus  where  the  defendant  was  employed  to  drive  sheep  to  a  fair, 
but,  instead  of  driving  them  to  the  fair,  he  drove  them  in  a  contrary  direction, 
and  sold  ten  of  them  on  the  morning  he  received  them ;  the  jury  were  of  opinion, 
that,  at  the  time  he  received  them,  he  intended  to  convert  them  to  his  own  use ; 
this  was  held  to  be  larceny.  Rex  v.  Stock,  1  Moody  C.  C.  87.  The  State  ». 
Thurston,  2  M'MulIan,  382,  395,  396.  See  Rex  v.  M'Namee,  1  Moody  C.  C. 
368 ;  Regina  v.  Goodbody,  8  Carrington  &  Payne,  665 ;  Regina  v.  Harvey,  9 
Carrington  &  Payne,  353 ;  Regina  «.  Evans,  Carrington  &  Marshman,  632.  See 
Regina  v.  Hey,  1  Denison  C.  C.  601 ;  2  Carrington  &  Earwan,  983 ;  post  p.  202. 

This  rule  also  applies  only  while  the  contract  of  bailment  continues ;  for  if 
that  be  determined,  and  the  conversion  take  place  afterwards,  it  will  amount  to 
larceny.  As,  for  instance,  if  a  carrier  take  goods  to  the  place  appointed,  and 
afterwards  take  them  away  and  convert  them,  it  will  anjount  to  larceny.     3 

1  In  this  case  at  pp.  62,  63,  Cockburn  C.  J.  defined  the  word  "bailment"  to  mean,  in  its 
legal  acceptation,  a  deposit  of  an  article  to  be  returned  in  specie,  or  something  into  which  it 
has  been  converted  in  accordance  with  the  terms  of  the  bailment,  and  does  not  apply  to  the 
receipt  of  money  with  an  obligation  to  return  the  amount,  where  there  is  no  obligation  to 
return  the  identical  coin. 
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Inst.  107.  See  Regina  ».  Stear,  1  Denison  C.  C.  349 ;  2  Carrington  &  Kir- 
wan,  988;  Temple  &  Mew  C.  C.  11.  So  the  contract  may  be  determined 
before  its  regular  completion,  by  the  tortious  act  of  the  bailee.  Thus  if  a 
carrier  open  a  bale  or  pack  of  goods,  or  pierce  a  vessel  of  wine  and  take  away 
part  thereof,  he  is  guilty  of  larceny ;  3  Inst.  107  ;  1  Hale  P.  C.  105 ;  for  by  this 
tortious  act  the  contract  of  bailment  is  determined.'  And  see  Kelyng,  82,  83. 
Where  forty  bags  of  wheat  were  sent,  for  safe  custody,  to  a  warehouseman,  who 
emptied  several  of  the  sacks,  sold  the  wheat,  and  substituted  other  wheat  of  inferior 
quality,  the  Judges  were  unanimously  of  opinion,  that  the  taking  of  the  whole 
of  .the  wheat  out  of  one  sack  was  as  much  a  larceny  as  the  taking  a  part  merely. 
Rex  V.  Brazier,  Russell  &  Ryan  C.  C.  337.  And  where  a  servant  of  a  common 
carrier  who  was  intrusted  with  several  packages  to  be  carried,  abstracted  an 
entire  package,  this  was  held  to  amount  to  a  breaking  of  bulk  sufficient  to  deter- 
mine the  bailment,  and  to  constitute  larceny.  Commonwealth  v.  Brown,  4 
Massachusetts,  680.  See  Dame  «.  Baldwin,  8  Massachusetts,  618.  Where  a 
captain,  in  whose  ship  several  casks  of  butter  were  stowed,  the  principal  number 
being  in  the  hold  battened  down,  but  some  were  on  deck,  being  driven  into  port 
by  stress  of  weather,  sold,  as  his  own,  some  of  the  casks  which  were  on  deck, 

^  But  if  he  sells  the  entire  package,  in  its  original  state,  without  any  other  act,  although 
the  privity  of  contract  is  thereby  determined,  he  is  not  guilty  of  larceny.  This  distinction, 
although  at  first  it  appears  absurd,  is  well  settled,  and  not  now  to  be  questioned.  In  Starkie 
on  Evidence  (Vol.  III.  p.  418  note)  this  principle  is  thus  stated  in  the  usual  lucid  and  elegant 
style  of  that  author.  "  The  distinction  which  has  constantly  been  recognized,  although  its 
soundness  has  been  doubted,  seems  to  be  a  natural  and  necessary  consequence  of  the  simple 
principle  upon  which  this  branch  of  the  law  rests ;  and  although  it  may,  at  first  sight,  appear 
somewhat  paradoxical  and  unreasonable,  that  a  man  should  be  less  guilty  in  stealing  the 
whole  than  in  stealing  a  part,  yet  such  a  distinction  will  appear  to  be  well  warranted,  when 
it  is  considered  how  necessary  it  is  to  preserve  the  limits  which  separate  the  offence  of  larceny 
from  a  mere  breach  of  trust,  as  clear  and  definite  as  the  near  and  proximate  natures  of  these 
offences  will  permit;  and  that  the  distinction  results  from  a  strict  application  of  the  rules 
which  distinguish  those  offences.  If  the  carrier  were  guilty  of  felony  in  selling  the  whole 
package,  so  would  every  other  bailee  or  trustee,  and  the  offence  of  larceny  would  be  con- 
founded with  that  of  a  mere  breach  of  trust,  and  indefinitely  extended.  On  the  other  hand, 
in  taking  part  of  the  goods  after  he  has  determined  the  privity  of  contract,  the  case  comes 
within  the  simple  definition  of  larceny,  for  there  is  a  felonious  caption  and  asportation  of  the 
goods  of  another,  which  stands  totally  clear  of  any  bailment.  It  is  true  that  the  sale  and 
delivery  of  the  whole  package  by  the  carrier,  being  inconsistent  with  the  object  of  the  bail- 
ment, determines  the  privity  of  contract;  but  then  the  question  arises,  what  caption  and 
asportation  constitute  the  larceny,  for  these  are  in  all  cases  essential  to  the  offence.  A  mere 
intention  on  the  part  of  the  carrier  to  convert  the  goods,  unaccompanied  by  any  overt  act, 
whereby  he  disaffirms  the  contract,  is  insufficient;  and  the  act  of  conversion  itself,  such  as 
the  delivery  of  the  whole  of  the  entire  package  to  a  purchaser,  is  insufficient  because  it  is 
merely  contemporaneous  with  the  extinction  of  the  privity  of  contract,  which  is  not  deter- 
mined, except  by  the  conversion  itself;  but  if  the  package  be  first  broken,  and  by  that  overt 
act  the  contract  be  determined,  a  subsequent  caption  and  asportation,  either  of  part,  or,  as  it 
seems,  of  the  whole  of  the  goods,  is  a  complete  larceny  within  the  definition,  unaffected  by 
any  bailment.  This  distinction  is  explained  by  Lord  Hale  upon  the  principle  above  stated. 
1  Hale  P.  C.  604,  506.  2  East  P.  C.  697.  Kelyng  C.  J.  explains  it  upon  the  ground  of  a  pre- 
sumed previous  felonious  intention  on  the  part  of  a  carrier,  when  he  first  took  the  goods ; 
but  this  is  not  satisfactory,  since  the  same  presumption  would  arise  when  the  carrier  disposed 
of  the  whole  of  the  package."  And  see  Lewer  v.  The  Commonwealth,  15  Sergeant  &  Eawle, 
93,  97. 
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and,  upon  arriving  at  his  destination,  told  the  consignee  that  the  casks  had  been 
thrown  overboard,  the  Judges  held  this  to  be  no  larceny ;  but  it  seemed  to  be 
admitted,  that  if  the  defendant  had  broken  bulk  by  taking  the  casks  from  the 
hold,  it  would  have  been  otherwise.  Rex  v.  Madox,  Kulssell  &  Ryan  C.  C.  92. 
So  where  the  defendant,  a  carrier,  was  employed  by  the  prosecutor  to  carry  a 
cargo  of  coals  from  a  ship  to  a  coal-yard,  and  thence  to  another  yard  belonging 
to  the  prosecutor ;  and  the  defendant  carted  the  coals  to  the  first-mentioned  yard, 
and  was  engaged  several  dalys  in  carting  them  from  thence  to  the  prosecutor's 
yard,  in  the  course  of  which  he  fraudulently  misdelivered  two  cart-loads  of  them, 
it  was  held  that  he  could  not  be  convicted  of  larceny,  there  being  no  breaking 
of  bulk  or  other  determination  of  the  bailment.  Regina  v.  Cornish,  Dearsly 
C.  C.  425 ;  6  Cox  C.  C.  432.  A.  the  owner  of  a  boat,  was  employed  by  B. 
the  captain  of  a  ship,  to  carry  a  number  of  staves  ashore  in  his  boat ;  but  B.'s 
men  were  put  in  the  boat,  but  were  under  the  control  of  A.  who  did  not  deliver 
all  the  staves,  but  carried  one  to  the  house  of  his  mother,  and  it  was  held  by 
Patteson  J.  that  this  amounted  to  a  bailment  to  A.  so  as  to  excuse  him  of  the 
larceny  if  he  had  not  delivered  any  of  the  staves,  but  that  the  separation  of 
one  stave  with  intent  to  convert  it  to  his  own  use  was  a  breaking  of  bulk,  and 
so  amounted  to  larceny.  Rex  v.  Howell,  7  Carrington  &  Payne,  325.  So 
where  a  person  not  being  the  servant  of  the  prosecutor,  received  from  him  a 
parcel  containing  notes,  to  take  to  a  coach-office,  and  on  the  way  he  abstracted 
the  notes,  and  applied  them  to  his  own  use,  he  was  held  guilty  of  larceny. 
Regina  v.  Jenkins,  9  Carrington  &  Payne,  38.  So  where  a  person  intrusted 
with  a  parcel  of  clothes  for  sale,  the  price  being  fixed  to  each^  pawned  some,  and 
fraudulently  appropriated  the  rest,  such  appropriation  was  held  to  be  larceny. 
Regina  v.  Poyser,  2  Denison  C.  C.  233;  5  Cox  C.  C.  241.  If  he  who  is  em- 
ployed to  carry  goods  for  hire,  appropriate  them  to  his  own  use  without  break- 
ing bulk,  it  is  no  larceny,  even  though  he  be  not  a  common  carrier,  but  be 
employed  in  the  particular  instance  only.  Rex  v.  Fletcher,  4  Carrington  & 
Payne,  646.  Rex  v.  Pratley,  6  Carrington  &  Payne,  633.  It  must  be  carefully 
observed,  however,  that  the  rule  which  we  have  now  been  considering,  applies 
only  where  the  goods  were  in  the  first  instance  obtained  rightfully  as  well  as 
without  the  animus  furandi.  For  even  though  they  were  obtained  in  the  first 
instance  without  a,  felonious  intent,  yet  if  the  possession  of  them  was  obtained  by 
a  trespass,  the  subsequent  fraudulent  appropriation  of  them,  during  the  continu- 
ance of  the  same  transaction,  will  be  a  larceny.  As  where  a  man  driving  a  flock 
of  sheep  from  a  field,  drove  with  them  a  sheep  belonging  to  another  person, 
without  knowing  that  he  had  done  so,  but  afterwards,  when  he  discovered  the 
fact,  sold  that  sheep  and  appropriated  the  proceeds  of  the  sale  to  his  own  use, 
he  was  held  to  be  convicted  rightly  of  larceny.  Regina  v.  Riley,  Dearsly  C.  C. 
149 ;  6  Cox  C.  C.  88.    Commonwealth  v.  White,  11  Cushing,  483. 

IV.  As  to  cases,  where,  although  there  is  a  delivery  of  the  goods  by  the 
owner,  yet  the  possession  in  law  remains  in  him. 

If  a  servant,  who  has  merely  the  care  and  oversight  of  the  goods  of  his  mas- 
ter, as  the  butler  of  plate,  the  shepherd  of  sheep,  and  the  like,  embezzle  them, 
this  is  a  larceny  at  common  law;  1  Hale  P.  C.  506 ;  because  the  goods,  at  the 
time  they  are  taken,  are  deemed  in  law  to  be  in  the  possession  of  the  master, 
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the  possession  of  the  servant  in  such  a  case  being  the  possession  of  the  mas- 
ter. The  People  v.  Call,  1  Denio,  120.  The  State  v.  Self,  1  Bay,  242.  The 
United  States  «.  Clew,  4  Washington,  700.  Where  a  person  employed  to  drive 
cattle,  or  to  take  them  to  a  particular  place  for  a  special  purpose,  and  bring  them 
back,  sells  them,  it  is  larceny ;  for  he  has  the  custody  merely,  and  not  the  right 
to  the  possession ;  Rex  v.  M'Namee,  1  Moody  C.  C.  361 ;  although  the  inten- 
tion to  convert  them  was  not  conceived  until  after  they  were  delivered  to  him. 
Regina  ».  Harvey,  9  Carrington  &  Payne,  353.  Regina  v.  Jackson,  2  Moody 
C.  C.  32.  See  Regina  v.  G-oode,  Carrington  &  Marshman,  682 ;  Regina  u.  C. 
Jones,  Id.  611 ;  Regina  v.  Francis  Smith,  1  Carrington  &  Kirwan,  423.  Where 
the  defendant,  who  was  carter  to  the  prosecutor,  went  away  with  and  disposed 
of  his  master's  cart,  it  was  held  to  be  felony.  Rex  v.  Robinson,  2  East  P.  C. 
566.  Where  the  defendant,  a  porter  to  the  prosecutor,  was  sent  by  his  master 
to  deliver  goods  to  a- customer,  and,  instead  of  doing  so,  sold  them,  the  Judges 
held  this  to  be  felony.  Rex  v.  Bass,  2  East  P.  C.  666.  The  defendant,  fore- 
man and  shopkeeper  to  the  prosecutor,  not  residing  in  the  house  with  him,  but 
merely  attending  there  in  the  daytime,  received  from  his  master  a  bill  of  ex- 
change, with  directions  to  send  it  enclosed  in  a  letter  to  J.  S.  in  London ;  the 
defendant  absconded  with  the  bill ;  and  the  Judges  held  this  to  be  felony.  Rex 
V.  Paradice,  2  East  P.  C.  666.  So  if  money,  or  a  valuable  security  (as  a  check 
drawn  by  the  prosecutor  on  a  banker,  Regina  v.  Heath,  2  Moody  C.  C.  33)  be 
given  by  a  master  to  his  servant  to  carry  to  another,  or  to  purchase  goods  with, 
and  the  servant  apply  it  to  his  own  use,  it  is  larceny.  Rex  ».  Lavender,  2  East 
P.  C.  eh.  16,  §  16,  p.  666,  twice  considered  by  the  Judges.  Regina  e.  Beaman, 
Carrington  &  Marshman,  595.  So  if  a  man  having  purchased  com  on  board  a 
vessel,  send  his  clerk  or  lighterman  with  a  barge  for  the  purpose  of  landing  it, 
and  the  clerk  or  lighterman  embezzle  a  part  of  it,  this  is  larceny.  Rex  v. 
Abrahat,  2  Leach  C.  C.  824.  Rex  v.  Spear,  2  Leach  C.  C.  826;  2  East 
P.  C.  568.  Regina  v.  Reed,  Dearsly  C.  C.  267,  263,  264.  So  where 
the  servant  of  a  master  carman,  employed  to  cart  goods,  by  collusion  with 
others  suffered  the  goods,  with  the  cart,  to  be  taken  away,  it  was  held  to  be 
larceny  in  the  servant;  and  to  be  immaterial  whether  the  property  were  laid 
in  the  bailee  or  the  original  owner.  Rex  ».  Harding,  Russell  &  Ryan  C.  C. 
125.  So  where  a  servant  got  ten  guineas  from  her  master,  in  order  to  get  silver 
for  them,  and  instead  of  doing  so,  ran  away  with  the  guineas,  it  was  holden  to  be 
larceny.  Rex».  Atkinson,  1  Leach  C.  C.  302.  Even  where  a  confidential  clerk 
to  a  merchant,  who  had  authority  to  get  his  master's  bills  discounted,  and  had 
the  general  management  of  his  cash  concerns,  took  a  bill  of  exchange,  unin- 
dorsed, got  it  discounted,  and  absconded  with  the  produce  of  it,  it  was  held  to 
be  felony.  Rex  «.  Chipchase,  2  Leach  C.  C.  699 ;  and  see  Rex  v.  Murray,  1 
Leach  C.  C.  344.  Where  the  defendant,  a  clerk  and  cashier  in  a  banking-house, 
made  false  entries  in  the  books  to  the  credit  of  a  customer,  then  obtained  the 
customer's  check  for  the  sum  thus  falsely  placed  to  his  credit,  and  paid  the  amount 
of  the  check  to  himself  by  certain  bank-notes,  entering  the  payment  in  the  book 
as  being  made  to  "a  man;"  this  was  held  by  the  Judges  to  be  a  larceny  of 
the  bank-notes.  Rex  v.  Hammon,  Russell  &  Ryan  C.  C.  221 ;  2  Leach  C.  C. 
1083 ;  4  Taunton,  304.  So  if  a  sheriff's  officer  clandestinely  sell,  for  his  own 
use,  part  of  the  goods  which  he  had  seized  under  a  fieri  facias,  he  is  guilty  of 
larceny,  because  he  has  the  custody  of  the  goods  merely,  like  a  servant,  and  has 
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not  the  legal  possession.  Rex  v.  Eastall,  3  Russell  on  Crimes,  382.  4tli  ed. 
But  where  A.  employed  B.  who  was  by  business  a  drover,  to  drive  pigs  and 
deliver  them  to  C.  at  L. ;  he  was  to  be  paid  by  the  day,  but,  by  the  usage  of  the 
trade,  he  had  a  right  to  drive  other  persons'  pigs  to  L.  along  with  A.'s,  if  he 
chose ;  he  drove  the  pigs  to  L.  and  as  C.'s  wife  would  not  receive  them,  he  took 
them  to  L.  market,  sold  them,  and  absconded ;  this  was  held  no  larceny,  as 
under  the  circumstances  B.  was  a  bailee  and  not  a.  servant,  and  he  had  no  origi- 
nal intention  of  stealing  the  pigs.  Regina  v.  Hey,  1  Denison  C.  C.  602 ;  2  Car- 
rington  &  Kirwan,  983 ;,  Temple  &  Mew  C.  C.  209,  doubting  Rex  v.  M'Namee, 
1  Moody  C.  C.  368.     See  Regina  v.  Gibbs,  Dearsly  C.  C.  445 ;  6  Cox  C.  C.  455. 

An  unauthorized  gift  by  the  servant  of  his  master's  goods  is  as  much  a  felony 
as  if  he  sold  or  pawned  them.  Regina  ».  White,  9  Carrington  &  Payne,  344. 
And  where  a  third  party  receives  goods  from  a  servant,  under  color  of  a  pre- 
tended sale,  knowing  that  the  servant  has  no  authority  to  sell  them,  and  is  in 
fact  defrauding  his  master,  this  is  larceny  in  both.  Regina  ».  Hornby,  1  Car- 
rington &  Kirwan,  305. 

But  where  goods,  of  which  the  master  has  never  been  in  possession,  are 
delivered  to  the  servant  for  the  master's  use,  and  the  servant,  instead  of 
delivering  them  to  his  master,  by  depositing  them  in  his  house,  or  the 
like,  converts  them  to  his  own  use,  this  is  held  to  be  no  larceny  at  com- 
mon law.  2  East  P.  C.  568,.  Commonwealth  u.  Bang,  9  Cushing,  284.  There- 
fore, if  a  shopman  receive  money  from  a  customer  of  his  master,  and  in- 
stead of  putting  it  into  the  till,  secretes  it;  Rex  ».  Bull,  cited  2  Leach  C. 
C.  841 ;  or,  if  a  banker's  clerk  receive  money  at  the  coimter,  and  instead  of 
putting  it  into  the  proper  drawer,  purloin  it ;  Rex  v.  Bazeley,  2  Leach  C.  C.  835, 
or  receive  a  bond  for  the  purpose  of  being  deposited  in  the  bank,  and  instead  of 
depositing  it,  convert  it  to  his  own  use ;  Rex  v.  Waite,  1  Leach  C.  C.  28 ;  2 
East  P.  C.  570 ;  in  these  cases,  it  has  been  held,  that  the  clerk  or  shopman  is 
not  guilty  of  larceny.  So  where  a  servant  was  sent  by  his  master  to  get  silver 
for  a  £5  note,  which  he  did,  and  absconded  with  the  silver,  it  was  held  no 
larceny,  because  the  silver  had  never  been  in  the  possession  of  his  master, 
except  by  the  hands  of  the  servant.  Rex  v.  SuUens,  1  Moody  C.  C.  129.  And 
where  the  prosecutor,  having  employed  the  defendant  to  purchase  Exchequer 
bUls  for  him,  gave  him  a  check  upon  his  bankers  for  the  amount,  and  the  defend- 
ant received  the  amount  of  the  check  in  bank-notes,  and  absconded,  it  was 
held  not  to  amount  to  a  larceny  of  the  notes,  because  the  prosecutor  never  had 
possession  of  them  except  by  the  hands  of  the  defendant.  Rex  v.  Walsh,  Rus- 
sell &  Ryan  C.  C.  218.  Commonwealth  v.  King,  9  Cashing,  284.  What  is  a 
sufficient  delivery  to  the  master  for  this  purpose  must  depend  upon  the  nature  of 
the  goods.  Thus  the  putting  down,  by  the  servant,  of  a  load  of  hay,  which  the 
master  had  sent  him  for,  at  the  master's  stable  door,  was  held  a  sufficient 
delivery  to  the  master  to  make  the  servant  guilty  of  larceny  in  then  appropri- 
ating a  part  of  it  to  his  own  use.  Regina  v.  Hayward,  1  Carrington  &  Kirwan, 
508.  There  is  a  distinction  between  servants  and  bailees,  noticed  in  the  text,  ante 
pp.  189,  190,  which  it  may  be  necessary  to  mention  in  this  place ;  if,  for  instance, 
a  weaver  or  silk  throwster  deliver  yam  or  silk  to  be  wrought  by  his  journeymen 
in  his  house,  and  they  carry  it  away,  and  convert  it  to  their  own  use,  this  is  lar- 
ceny ;  but  if  to  be  wrought  out  of  the  house,  it  is  not ;  for  the  journeymen  in  that 
case  are  considered  bailees,  not  servants.    See  2  East  P.  C.  682,  683. 
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If  the  owner  of  goods  deliver  them  to  another,  hut  be  present  all  the  time  they 
are  in  the  other's  possession,  and  there  be  no  intention  on  the  part  of  the  owner 
to  relinquish  his  dominion  over  them  by  such  delivery,  the  owner  still  retains  the 
possession  in  law,  notwithstanding  this  delivery ;  and  if  the  person  to  whom  he 
has  so  delivered  them  make  away  with  them  and  convert  them  to  his  own  use, 
he  will  be  guilty  of  larceny.  2  East  P.  C.  683,  684.  1  Hawkins  P.  C.  ch.  33, 
§  2.  As,  for  instance,  if  the  owner  give  the  goods  to  a  man  to  carry,  and  accom- 
pany him  at  the  same  time,  if  the  man  run  away  with  the  goods,  he  is  clearly 
guilty  of  larceny.  A.  was  desirous  of  taking  a  railway  ticket,  but  being  unable 
to  get  near  to  the  pay-place  owing  to  the  crowd,  she  gave  a  sovereign  to  B.  who 
was  close  to  the  pay-place,  to  take  a  ticket  for  her.  B.  ran  away  with  the 
money.  The  jury  found  that  B.  placed  himself  near  the  pay-place  for  the  pur- 
pose of  being  intrusted  with  money  to  get  tickets  and  of  converting  such  money 
to  his  own  use.  Hdd,  that  he  was  rightly  convicted  of  larceny.  Wightman  J. 
"  The  true  doctrine  is  that,  if  the  owner  delivers  a  chattel  to  another  for  a  tem- 
porary purpose,  and  himself  continues  present  during  the  whole  time,  the  other 
has  only  the  custody  of  the  chattel,  and  not  the  possession  of  it,  and,  if  he  con- 
verts it  to  his  own  use,  may  be  convicted  of  larceny  at  common  law."  Wil- 
liams J.  "  I  do  not  think  that,  under  the  circumstances  of  this  case,  the  actual 
presence  of  the  prosecutrix  during  the  whole  time  was  necessary.  I  am  of 
opinion  that  it  would  have  made  no  difference  in  this  case  if  she  had  withdrawn 
for  a  short  time."  Kegina  v.  Thompson,  Leigh  &  Cave  C.  C.  226 ;  9  Cox  C.  C. 
244.  "  The  true  distinction,"  said  Hoar  J.,  "upon  principle  and  authority,  is 
that  if  the  owner  puts  his  property  into  the  hands  of  another,  to  use  it  or  do 
some  act  in  relation  to  it,  in  his  presence,  he  does  not  part  with  the  possession, 
and  the  conversion  of  it,  animo  furandi,  is  larceny.  Thus  in  The  People  v. 
Call,  1  Denio,  120,  the  defendant  took  a  promissory  note  to  indorse  a  payment 
of  interest  upon  it,  in  the  presence  of  the  owner  of  the  note,  and  then  carried  it 
off,  and  it  was  held  that  he  was  rightly  convicted  of  larceny,  although  he 
might  have  first  formed  the  intention  of  appropriating  it  after  it  was  put  in  his 
hands.  So  where  a  shopman  placed  some  clothing  in  the  hands  of  a  customer, 
but  did  not  consent  that  he  should  take  it  away  from  the  shop  till  he  should  have 
made  a  bargain  with  the  owner,  who  was  in  another  part  of  the  shop,  his  carry- 
ing it  off  was  held  to  be  larceny.  Commonwealth  v.  Wilde,  5  Gray,  88.  In  all 
such  cases  the  temporary  custody  for  the  owner's  purposes,  and  in  his  presence, 
is  only  the  charge  or  custody  of  an  agent  or  servant ;  gives  no  right  of  control 
against  the  owner ;  and  the  owner's  possession  is  unchanged."  Commonwealth 
V.  O'Malley,  97  Massachusetts,  at  pp.  586,  687.  In  this  case  B.  was  indicted  for 
embezzlement.  A.  agreed  to  lend  B.  a  certain  sum  of  money,  and  handed  to 
him  money  to  a  larger  amount  to  count  in  D.'s  presence,  and  take  therefrom  the 
sum  agreed  to  be  lent.  B.,  afler  counting  the  money,  refused  on  demand  to 
return  any  of  it  to  A.  and  carried  it  all  away.  The  court  were  of  opinion  that 
there  was  no  evidence  to  sustain  the  indictment  for  embezzlement. 

If  a  man  have  a  bare  use  of  the  goods  of  another,  this  does  not  divest  the 
owner  of  the  possession  in  law ;  and  if  the  person  who  thus  has  the  use  of  them, 
fraudulently  convert  them,  it  is  larceny.  As,  for  instance,  if  a  guest  rob  his  inn 
or  tavern  of  a  piece  of  plate,  it  is  larceny ;  for  he  hath  not  the  possession 
delivered  to  him,  but  merely  the  use.  1  Hale  P.  C.  606.  1  Hawkins  F.  C.  ch. 
33,  §  6. 
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It  may  be  necessary  to  add,  that  although  the  taking  must,  in  strictness,,  be 
invito  domino,  yet,  where  a  servant,  being  solicited  to  become  an  accomplice  in 
robbing  his  master's  house,  informed  his  master  of  it ;  and  the  master  thereupon 
told  him  to  carry  on  the  affair,  consented  to  his  opening  the  door  leading  to  the 
premises,  and  to  his  being  with  the  robbers  during  the  robbery,  and  also  marked 
his  property,  and  laid  it  in  a  place  where  the  robbers  were  expected  to  come ;  it 
was  held  that  this  conduct  of  the  master  was  no  defence  to  an  indictment 
against  the  robbers.  Rex  v.  Eggington,  2  Bosanquet  &  Puller,  508 ;  2  East  P.  C. 
494 ;  2  Leach  C.  C.  913.     See  Regina  v.  Williams,  1  Carrington  &  Kirwan,  195. 
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May  3,  1851. 

Monomaniac  —  Competency  as  a  Witness  —  Question  of  Competency 
to  be  decided  hy  the  Court. 

Where  an  objection  is  raised  to  the  competency  of  a  witness  on  the  ground  that  he 
is  insane,  it  is  for  the  court  to  decide  whether  such  person  has  the  sense  of  religion 
in  his  mind,  and  whether  he  understands  the  nature  and  sanction  of  an  oath ;  and, 
in  order  to  determine  these  questions,  he  may  he  examined  and  cross-examined, 
and  witnesses  on  both  sides  may  be  examined,  in  order  to  found  and  to  meet  the 
objection  to  his  competency,  before  he  himself  is  sworn. 

The  question  is,  was  the  witness  non  compos  mentis  quoad  hoc,  or  nou  compos  mentis 
altogether.    Alderson  B. 

If  the  court  decides  that  he  is  a  competent  witness,  it  is  for  the  jury  to  determine 
whether  his  testimony  is  affected  by  his  insanity,  and  what  degree  of  weight  is  to 
be  attached  to  it. 

In  this  case  the  prisoner  had  been  tried  before  Coleridge  J.  at 
the  February  session  of  the  Central  Criminal  Court,  and  convicted 
of  the  manslaughter  of  Moses  James  Barnes,  subject  to  the  opinion 
of  the  Judges  upon  a  point  reserved  at. the  trial.  The  case  was 
thus  stated  by  the  learned  judge :  — 

This  prisoner  was  tried  before  me,  assisted  by  my  brother  Cress- 
well,  at  the  last  February  sittings. of  the  Central  Criminal  Court, 
for  the  manslaughter  of  Moses  James  Barnes.  He  was  convicted, 
but  a  question  was  reserved  for  the  opinion  of  the  Court  of  Appeal, 
as  to  the  propriety  of  having  admitted  a  witness  of  the  name 
of  Richard  Donelly,  on  the  part  of  the  prosecution. 

The  deceased  and  the  witness  were  both  lunatic  patients  in  Mr. 

'  15  Jurist,  470.  5  Cox  C.  C.  259.  2  Denison  C.  C.  254.  4  New  Sessions 
Cases,  613. 
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Armstrong's  asylum,  at  Camberwell,  at  the  time  of  the  supposed 
injury,  and  they  were,  at  that  time,  placed  in  a  ward  called  the 
infirmary.  It  appeared  that  a  single  sane  attendant  (the  prisoner) 
had  the  charge  of  this  ward,  in  which  as  many  as  nine  patients 
slept,  and  that  he  was  assisted  by  three  of  the  patients,  of  whom 
the  witness,  Donelly,  was  one. 

It  was  opened,  for  the  prosecution,  that  the  witness  Donelly  was 
to  be  called ;  and,  therefore,  on  both  sides  some  evidence  was  gone 
into  in  the  course  of  the  case,  and  before  he  was  called,  in  order 
to  found  and  to  meet  the  objection  to  his  competency.  Muncaster, 
who  had  been  an  attendant  in  charge  of  the  infirmary  ward  before 
the  prisoner,  stated  thus :  "  Donelly  labors  under  the  delusion  that 
he  has  a  number  of  spirits  about  him,  which  are  continually  talk- 
ing to  him ;  that  is  his  only  delusion ;  he  has  never  been  free  from 
it,  to  my  knowledge,  since  I  have  known  him."  Joseph  Stuart 
Burton,  the  medical  superintendent,  stated  the  same,  but  added : 
"  I  believe  him  to  be  quite  capable  of  giving  an  account  of  any 
transaction  that  happened  before  his  eyes.  I  have  always  found 
him  so ;  it  is  solely  with  reference  to  the  delusion  about  the  spirits, 
that  I  attribute  to  him  being  a  lunatic.  When  I  have  had  conver- 
sation with  him  on  ordinary  subjects,  I  have  found  him  perfectly 
rational ;  but  for  his  delusion,  I  have  seen  nothing  in  his  conduct 
or  demeanor  in  answering  questions,  otherwise  than  the  demeanor 
of  a  sane  man." 

James  Hill,  a  Doctor  in  Medicine,  who  had  been  formerly 
medical  superintendent  at  the  same  asylum,  stated :  "  The  memory 
of  an  insane  man  is  not  necessarily  afiected ;  it  frequently  is,  but 
frequently  is  not.  I  have  seen  Dr.  Haslam's  work.  I  do  not 
agree  with  his  remark  that  memory  appears  to  be  perfectly  defec- 
tive in  all  cases  of  insanity ;  certainly  not ;  it  may  probably  be  so 
in  the  generality  of  cases.  Madness  is  commonly  accompanied  by 
a  great  deal  of  excitability  of  the  brain ;  but  in  some  cases  it 
is  not.  It  is  very  often  accompanied  by  physical  irritation  of  the 
brain.  That  is  one  of  the  most  common  causes  of  madness,  either 
primarily  or  secondarily.  In  certain  cases  of  acute  madness,  the 
ideas  in  the  mind  of  a  madman  succeed  each  other  more  rapidly 
than  in  the  mind  of  a  sane  man,  and  in  a  more  confused  manner ; 
that  is,  where  there  is  actual  irritation  of  the  brain.  It  is  quite 
possible  for  a  man  to  entertain  a  delusion  on  one  subject,  without 
its  affecting  his  mind  generally  on  other  subjects.    In  most  oases 
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where  a  delusion  prevails,  and  the  man  is  mad,  the  rest  of  his 
mind  is  affected  to  some  extent.  I  agree  with  Dr.  Pritchard  that, 
in  monomania,  the  mind  is  unsound ;  but  unsound  on  one  point 
only.  There  is  no  doubt  however  that  all  the  mental  faculties 
are  more  or  less  affected ;  but  the  affection  is  more  strongly  man- 
ifested in  some  than  in  others.  It  is  difi&cult  to  ascertain,  without 
strict  inquiry,  the  extent  of  a  madman's  delusions ;  they  have 
sometimes  the  power  of  concealing  their  delusions  even  from  their 
medical  attendants,  especially  after  having  been  frequently  con- 
versed with  about  the  delusion,  and  knowing  that  the  delusions  are 
the  cause  of  their  detention  ;  but  it  is  unfrequent.  It  is  a  doubt- 
ful point  whether  what  they  say  is  not  for  a  particular  purpose  ; 
for  instance,  to  obtain  liberty.  If  a  madman  has  an  object  to 
answer,  he  is  sometimes  capable  of  concealing  his  delusions.  I 
have  known  it,  but  not  as  a  general  rule.  They  are,  probably, 
capable  of  a  good  deal  of  dissimulation ;  many  are,  I  know,  but 
many  do  not  exhibit  that  tendency.  It  is  common  for  a  certain 
class  of  madmen  to  exhibit  a  great  deal  of  cunning.  Donelly 
labors  under  a  delusion  with  respect  to  spirits.  He  is,  in  the  strict 
sense  of  the  word,  a  lunatic ;  inasmuch  as  he  labors  under  a  delu- 
sion ;  he  is  not  excitable  by  any  means.  I  have  known  instances 
of  lunatics  concealing  their  delusions ;  but  in  all  these  cases  there 
is  an  evident  and  apparent  motive.  I  have  known  decided  lunatics 
(not  monomaniacs),  in  what  are  called  lucid  intervals,  capable  of 
going  about  and  managing  their  own  affairs ;  in  ordinary  cases, 
there  is  no  particular  difference  between  a  monomaniac,  apart 
from  his  particular  delusion,  and  an  insane  person  in  a  lucid 
interval.  In  the  instance  of  a  monomaniac,  you  produce  the 
insanity  the  moment  you  touch  the  particular  chord ;  it  is  possible 
that  you  might  revive  insanity  in  a  madman,  during  a  lucid  inter- 
val, by  touching  on  the  same  subject,  if  it  is  but  recent.  I  always 
found  Donelly  perfectly  rational  except  on  the  subject  of  his  par- 
ticular delusion." 

Donelly  was  then  called,  and,  before  being  sworn,  was  examined 
by  the  prisoner's  counsel.  He  said :  "  I  am  fully  aware  I  have  a 
spirit,  and  20,000  of  them ;  they  are  not  all  mine.  I  must  inquire. 
I  can  where  I  am.  I  know  which  are  mine.  Those  that  ascend 
from  my  stomach  and  my  head,  and  also  those  in  my  ears.  I  don't 
know  how  many  they  are.  The  flesh  creates  spirits  by  the  palpita- 
tion of  the  nerves  and  the  rheumatics ;  all  are  now  in  my  body  and 
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round  my  head;  they  speak  to  me  incessantly,  particularly  at 
night.  That  spirits  are  immortal,  I  am  taught  hy  my  religion  from 
my  childhood.  No  matter  how  faith  goes,  all  live  after  my  death, 
those  that  belong  to  me  and  those  that  do  not.  Satan  lives  after 
my  death  and  so  does  the  living  God."  After  more  of  this  kind, 
he  added :  "  they  speak  to  me  instantly ;  they  are  speaking  to  me 
now  ;  they  are  not  separate  from  me  ;  they  are  round  me  speaking 
to  me  now ;  but  I  can't  be  a  spirit,  for  I  am  flesh  and  blood. 
They  can  go  in  and  out  through  walls  and  places  which  I  cannot. 
I  go  to  the  grave;  they  live  hereafter;  I  do  not,  unless,  indeed, 
I've  a  gift  diflerent  from  my  father  and  mother  that  I  don't  know. 
After  death,  my  spirit  will  ascend  to  heaven  or  remain  in  pur- 
gatory. I  can  prove  purgatory.  I  am  a  Roman  Catholic.  I 
attended  Moorfields,  Chelsea  chapel,  and  many  other  chapels  round 
London.  I  believe  purgatory ;  I  am  taught  that  in  my  childhood 
and  infancy.  I  know  what  it  is  to  take  ^n  oath.  My  catechism, 
taught  me  from  my  infancy,  tells  me  when  it  is  lawful  to  swear ; 
it  is  when  God's  honor,  our  own  or  our  neighbor's  good  require  it. 
When  man  swears,  he  does  it  in  justifying  his  neighbor,  on  a 
prayer-book  or  obligation.  My  ability  evades  me  while  I  am 
speaking,  for  the  spirit  ascends  to  my  head.  When  I  swear  I 
appeal  to  the  Almighty.  It  is  perjury,  the  breaking  of  a  lawful 
oath  or  taking  an  unlawful  one ;  he  that  does  it  will  go  to  hell  for 
all  eternity." 

He  was  then  sworn,  and  gave  a  perfectly  collected  and  rational 
account  of  a  transaction  which  he  reported  himself  to  have  wit- 
nessed. He  was  in  some  doubt  as  to  the  day  of  the  week  on  which 
it  took  place,  and,  on  cross-examination,  said :  "  These  creatures 
insist  upon  it  it  was  Tuesday  night,  and  I  think  it  was  Monday ; " 
whereupon  he  was  asked :  "  Is  what  you  have  told  us  what 
the  spirits  told  you,  or  what  you  recollected  without  the  spirits  ? " 
and  he  said :  "  No ;  the  spirits  assist  me  in  speaking  of  the  date. 
I  thought  it  was  Monday,  and  they  told  me  it  was  Christmas  Eve, 
Tuesday ;  but  I  was  an  eye-witness,  an  ocular  witness  to  the  fall 
to  the  ground." 

The  question  for  the  opinion  of  the  court  is,  whether  this  wit- 
ness was  competent.  Sentence  has  not  been  passed,  but  is  post- 
poned until  this  question  has  been  decided;  and  the  prisoner 
remains  in  custody. 

Collier,  for  the  prisoner.     1.   Donelly  was,  both  at  the  time 
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of  the  occurrence  to  which  he  spoke,  and  at  the  trial,  non  compos 
mentis,  in  the  legal,  medical,  and  ordinary  sense  of  the  term.  He 
was  a  pauper  inmate  of  a  lunatic  asylum,  into  which  he  could  not 
have  been  legally  admitted  without  two  medical  certificates  of  his 
being  "  insane,"  and  a  "  fit  person  to  be  confined,"  together  with 
an  order  of  justices  adjudicating  these  facts ;  and  if  he  had  been 
restored  to  reason*  he  must  have  been  discharged.  See  Sts.  8  & 
9  Vict.  ch.  100,  §§  45,  76,  and  8  &  9  Vict.  ch.  126,  §  51.  He  was 
declared,  by  one  of  the  medical  witnesses,  to  be,  "  in  the  strict 
sense  of  the  term,  a  lunatic,"  laboring  under  an  insane  delusion, 
from  which  he  was  never  free,  and  exhibited  the  characteristic 
symptoms  of  insanity,  which  are  said  to  be  "  a  confirmed  belief  in 
an  assumed  idea,  upon  which  the  patient  is  always  acting,  without 
any  apparent  bodily  disease,  to  the  truth  of  which  he  would  per- 
tinaciously adhere,  in  opposition  to  the  plainest  evidence  of  its 
falsity."  Willis  on  Mental  Derangement,  pp.  20,  21.  In  Dew  v. 
Clark,  3  Addams,  at  p.  90,  Sir  John  NichoU,  says :  "  The  true  criterion 
of  the  absence  or  presence  of  insanity,  I  take  to  be,  the  absence  or 
presence  of  what,  used  in  a  certain  sense  of  it,  is  comprisable  in  a 
single  term  —  namely,  delusion.  Wherever. the  patient  once  con- 
ceives something  extravagant  to  exist,  which  has,  still,  no  existence 
whatever  but  in  his  own  heated  imagination ;  and  wherever,  at  the 
same  time,  having  once  so  conceived,  he  is  incapable  of  being,  or,  at 
least,  of  being  permanently,  reasoned  out  of  that  conception ;  such  a 
patient  is  said  to  be  under  a  delusion  in  a  peculiar,  half-technical  • 
sense  of  the  term ;  and  the  absence  or  presence  of  delusion,  so  under- 
stood, forms,  in  my  judgment,  the  true  and  only  test  or  criterion  of 
absent  or  present  insanity.  In  short,  I  look  upon  delusion,  in 
this  sense  of  it,  and  insanity,  to  be  almost,  if  not  altogether,  con- 
vertible terms ;  so  that  a  patient  under  a  delusion,  so  understood, 
on  any  subject  or  subjects,  in  any  degree,  is,  for  that  reason, 
essentially  mad  or  insane  on  such  subject  or  subjects,  in  that 
degree."  The  same  view  is  adopted  by  Lord  Lyndhurst,  in  the ' 
same  case,  in  5  Eussell,  166,  168 ;  by  Dr.  G-uy,  in  his  Medical 
Jurisprudence ;  and  in  Taylor's  Medical  Jurisprudence,  1st 
edition,  627,  where  it  is  said :  "  In  monomania,  the  mind  is  un- 
sound ;  not  unsound  in  one  point  only,  and  sound  in  all  other 
respects,  but  this  unsoundness  manifests  itself  principally  with 
reference  to  some  particular  object  or  person."  There  may, 
indeed,  be  delusions  of  the  senses  without  insanity ;  but  if  the 
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patient  is  aware  of  the  delusion,  or  capable  of  being  persuaded  of 
it,  he  is  not  mad.  Nor  is  mere  false  reasoning  necessarily  a  proof 
of  madness.  Locke  says,  that  madmen  generally  reason  correctly, 
but  their  premises  are  false.  An  insane  delusion  is  a  false  im- 
pression concerning  some  matter  of  fact,  which  is  constantly 
present  to  the  mind,  and  out  of  which  it  is  impossible  to  reason 
the  patient.  Nor  was  Donelly,  at  the  time  of  th6  occurrence,  or  at 
the  trial,  in  a  lucid  interval.  He  was,  in  point  of  fact,  a  lunatic, 
without  lucid  intervals,,  for  a  lucid  interval  is  a  space  of  time  "  in 
which  no  symptom  of  delusion  can  be  called  forth."  "Wheeler  v. 
Alderson,  3  Haggard  Bcc.  Rep.  599,  per  Sir  John  NichoU ;  and 
Donelly  never  ceased  to  be  under  the  influence  of  his  delusion. 
See  also  Haslam  on  Madness,  46,  47. 

2.  The  authorities  are  uniform,  that,  as  a  general  proposition,  a 
person  non  compos  mentis  cannot  be  examined  as  a  witness,  and 
no  qualification  is  ingrafted  upon  this  proposition  by  any  text- 
writer.  In  Comyns's  Digest,  Testmoigne,  A.  1,  "Who  shall  not 
be  a  witness,"  four  heads  are  enumerated.  1.  Non  compos.  2 
Infidel.  3.  Person  convicted  of  treason  or  felony.  4.  Any  infa- 
mous person.  To  these,  interested  witnesses  might  have  been 
added,  but  all  the  heads  of  objection  are  resolvable  into  two.  1. 
That  the  witness  does  not  know  the  truth.  2.  That  he  cannot  be 
depended  upon  to  tell  it.  A  person  non  compos  is  included  under 
the  first  head,  and  it  is  said  in  Comyns,  "  A  man  of  non-sane 
memory  shall  not  be  allowed  as  a  witness,  as  an  idiot,  a  lunatic 
during  his  lunacy ;  so,  one  within  age  of  discretion  ;  so,  an  infant 
who  does  not  know  the  nature  of  an  oath ;  but  a  lunatic  may  be  a 
witness  in  lucidis  intervallis.  [Alderson  B.  Is  not  the  test  of  a 
lunatic's  competency  the  same  as  that  of  a  child ;  viz.  whether  or 
not  he  understands  the  nature  of  an  oath  ?]  That  test  does  not 
apply  to  a  lunatic,  for  religious  sentiment  is  compatible  with  the 
most  morbid  imaginations.  In  the*  authority  cited,  the  want  of 
knowledge  of  the  nature  of  an  oath  is  the  limit  imposed  upon  the 
general  rule  of  a  child's  inadmissibility,  but  there  is  no  such 
limitation  to  the  general  proposition,  "  a  lunatic  is  inadmissible." 
The  test  is  used  with  reference  to  a  child,  because  it  may  fairly  be 
assumed,  that,  when  the  intellect  of  a  child  is  sufficiently  de- 
veloped to  apprehend  abstract  ideas,  such  as  those  of  right  and 
wrong,  the  existence  of  a  God  and  an  unseen  world,  his  percep- 
tions are  sufficiently  accurate,  and  his  memory  sufficiently  reten- 
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tive  to  enable  him  to  know  the  truth  respecting  matters  which  he 
has  seen  or  heard;  nor  is  there  reason  for  supposing  him  less 
capable  of  giving  evidence  on  one  subject  than  on  another  ;  a  child 
whose  intellect  is  so  far  developed  is  therefore  reasonably  con- 
sidered compos  mentis ;  but  the  lunatic  is  confessedly  non  compos 
on  one  subject,  if  not  more  —  his  perceptions  or  imagination  being 
false ;  he  therefore,  on  one  subject  at  least,  cannot  know  the 
truth.  The  same  principle  of  exclusion  of  a  lunatic  from  giving 
evidence,  viz.  want  of  discernment  to  know  tlie  truth,  is  adopted 
in  Co.  Litt..  6  b.,  247  a.,  and  Buller  N.  P.  232,  233.  No  case 
is  reported  in  which  it  has  been  expressly  decided  that  a  lunatic 
is  not  admissible,  but  tliere  are  several  in  which  this  has  been 
assumed  to  be  a  settled  maxim  of  law.  In  several  cases,  a  lunatic, 
for  the  purposes  of  testimony,  has  been  spoken  of  and  treated  as 
though  he  were  dead.  Currie  v.  Child,  3  Campbell,  282.  Adams  v. 
Ker,  Bosanquet  &  Puller,  360.     Bennett  v.  Taylor,  9  Vesey,  381. 

In  Eegina  v.  Briswell,  3  Term  R.  712,  where  a  pauper,  who  had 
been  examined,  afterwards  became  insane,  Buller  J.  said :  "  I  con- 
sider the  pauper  as  dead,  he  being  in  such  a  state  as  renders 
it  impossible  to  examine  him."  Therefore,  where  it  is  stated 
generally  that  a  man  is  insane,  it  is  assumed  that  he  could  not 
have  been  examined. 

LoED  Campbell  C.  J.  In  that  case  it  was  assumed,  that, 
owing  to  the  extent  of  the  insanity,  the  pauper  was  not  in  an  ex- 
aminable state. 

The  question  is,  in  what  sense  the  word  insane  is  there  used. 
If  it  means  only  a  delusion,  they  are  in  your  favor.  If  it  means 
total  insanity,  they  are  not. 

Aldeeson  B.  The  question  is,  was  he  non  compos  mentis 
quoad  hoc,  or  non  compos  mentis  altogether  ? 

The  same  law  is  laid  down  with  equal  generality  by  Scotch  and 
Irish  text  writers.  Alison's*  Practice  of  the  Criminal  Law  of 
Scotland,  p.  435,  bk.  13,  §  395.  Gabbett  Crim.  Law,  vol.  2,  p.  473. 
The  same  rule  prevails  in  both  the  Civil  and  the  Canon  Law. 
Mascardus  de  Probationibus  Conclusio,  828,  p.  373.  Grotius  de 
Jure  Belli  ac  Pacis,  lib.  2,  ch.  13,  §  2. 

Lord  Campbell  C.  J.  It  is  singular,  that  the  Civil  Law,  which, 
generally  speaking,  is  a  near  approach  to  the  perfection  of  human 
reason,  should  be  very  defective  on  the  subject  of  evidence. 

Coleridge  J.  '  It  is  impossible  to  take  rules  of  evidence  from  the 
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Canon  Law.  It  is  there  declared :  A  judiciis  omnibus  tanquara 
minus  apti  et  idonei  ad  ferendum  testimonium,  repelluntur  furiosi, 
amentes,  itemque  impuberes,  servi,  perjuri,  infames,  excommuni- 
cati.  Quin  jure  decretalium  quilibet  reus  crimina  postulatus, 
etiamsi  nondum  confessus,  convictus,  damnatus  et  notatus  infamiS, 
sit,  testimonium  dicere  prohibetur,  exceptis  gravioribus  criminibus, 
qualia  sunt  simonise  et  laesffi  majestatis  in  quibus  etiam  infames 
testimonium  ferunt.  Nam  testes  non  tantum  infamiS.  sed  etiam 
infamise  suspicione  vacare  oportet.  Institut.  J.  Devoti,  tit.  de 
Probationibus,  XIII. 

In  certis  causis  testimonium  ferre  nequeunt  femin^  in  causis 
criminalibus,-  nisi  planS  alius  desit  veritatis  ostendendse  locus,  ac 
nisi  agatur  de  gravioribus  criminibus  simoniae  et  laes^  majestatis, 
in  quibus  etiam  minus  idonei  testes  recipiuntur.  (Ibid.  T.  XIV.) 
.  .  .  Similiter  neque  amici  testimonium  diciint  in  causis  amico- 
rum.     Ibid.  T.  XV. 

The  general  proposition,  that  a  person  non  compos  mentis  is 
inadmissible  as  a  witness,  is  not,  in  any  way,  qualified  by  any 
reported  case.  Parke  B.  has  indeed  referred  the  court  to  a  case 
(Morley's  Case)  in  which  he  admitted  as  a  witness  a  person  who 
was  proved  to  be,  to  a  certain  extent,  insane,  and,  on  referring  the 
question  to  the  Judges,  they  were  of  opinion  that  the  witness  was 
rightly  admitted.  That  case,  however,  was  not  argued,  nor  was 
any  judgment  pronounced. 

3.  It  would  be  inconvenient,  as  well  upon  grounds  of  public 
policy  as  upon  other  grounds,  to  introduce  a  modification  of  the 
general  rule.  Unquestionably,  the  generality  of  the  rule,  which 
exempts  a  lunatic  from  responsibility  for  criminal  acts,  has  been 
modified,  and  the  question  in  each  case  has  been  said  to  be, 
whether  or  not  he  was  able  to  distinguish  right  from  wrong,  with 
reference  to  the  criminal  act.  But  the  exemption  from  responsi- 
bility for  crimes  is  founded  upon  a  sense  of  the  injustice  of  punish- 
ing a  person  for  doing  that  which  he  does  not  know  to  be  wrong ; 
a  totally  different  foundation  from  that  of  the  rule  which  excludes 
a  lunatic  from  being  a  witness;  an  exception  to  the  one  is  not 
therefore  necessarily  an  exception  to  the  other.  See  Dew  v. 
Clark,  3  Addams,  79.  It  has  been  laid  down  generally  that  a 
lunatic  is  incapable  of  filling  any  office,  of  being  a  member  of  par- 
liament, trustee,  executor,  &c. ;  and  his  liability  on  contracts  has 
been  limited  to  those  which  relate  to  necessaries  supplied  to  him- 
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self:  contracts  wliich  must  invariably  be  for  his  benefit.  It  cannot 
be  laid  down  that  all  lunatics  are  admissible  as  witnesses,  and  yet, 
if  any  are  admitted,  it  will  be  of  the  utmost  difficulty  to  define  the 
limits  of  that  insanity  which  shall  exclude.  Whether  the  insanity  ex- 
tend to  more  than  one  subject,  and  what  is  one  subject,  can  scarcely 
ever  be  accurately  ascertained.  If  it  be  said  that  the  test  should  be, 
does  the  insane  delusion  relate  to  the  subject-matter  of  the  trial  ? 
it  will  be  found  that  that  test  is  wholly  inapplica.ble.  The  judge 
cannot  know  what  inquiries  may  become  material  in  the  course  of 
any  trial,  or  how  far  the  inquiries  made  may  affect  the  mind  of  the 
lunatic.  Whether  or  not  a  witness's  mind  is  unsound,  will,  in 
most  cases,  be  ascertainable  with  no  great  difficulty,  and  it  is  more 
convenient  that,  when  the  fact  of  lunacy  is  established,  the  inquiry 
should  have  an  end,  than  that  the  judge  should  proceed  to  investi- 
gate whether  or  not  the  lunacy  is  likely  to  affect  something  which 
he  cannot  know ;  viz.  the  evidence  which  the  witness  is  to  give  at 
the  trial.  Sucli  an  investigation  into  the  nature  and  extent  of  the 
mental  unsoundness  must  always  be  a  task  of  great  difficulty,  in- 
volving a  necessarily  painful  examination  in  public  of  the  lunatic 
himself,  possibly  attended  with  the  consequences  of  aggravating 
his  malady,  and  always  unsatisfactory,  because  it  is  impossible  to 
test  liis  insanity  with  reference  to  every  subject  which  may  arise. 
In  the  present  case,  the  medical  evidence  clearly  proved  the  lunacy 
of  the  witness  before  he  was  called,  and  if  the  rule  contended  for 
had  been  adopted,  he  would  have  been  spared  the  examination 
upon  the  subject  of  his  delusions,  to  which  he  was  necessarily  sub- 
jected. Again,  if  a  lunatic  witness  be  examined,  and  his  credibil- 
ity left  to  the  jury,  it  must  be  permitted  to  call  any  number  of 
witnesses  to  prove  the  extent  of  his  lunacy ;  to  be  contradicted, 
possibly,  by  witnesses  to  his  comparative  sanity.  Juries  have  al- 
ways to  decide  upon  the  credibility  of  witnesses,  but  their  decision 
on  this  rests  on  the  demeanor  of  the  witnesses,  and  the  probability 
of  the  facts  deposed  to ;  nor  are  witnesses  allowed  to  be  called  as  to 
the  character,  habits,  or  modes  of  thought  of  another  witness,  or 
asked  a  question  as  to  his  credibility,  beyond  this,  "  whether  they 
would  believe  him  upon  his  oath ; "  whereas,  a  conflict  of  wit- 
nesses, as  to  the  extent  and  nature  of  the  insanity  of  another 
witness,  would  involve  the  jury  in  a  complicated  collateral  ques- 
tion, often  most  difScult  to  determine. 

4.  Lastly ;  assuming  that  the  generality  of  the  rule  should  be 
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qualified  in  any  cases,  the  present  case  does  not  fall  within  any 
qualification  of  it.  Here  the  lunatic  believed  himself  at  the  time 
of  the  trial,  and  frequently,  in  converse  vrith  spirits,  who  proceeded 
from  his  stomach,  and  sat  in  his  ears,  while  he  was  occasionally 
visited  by  the  spirit  of  the  qiieen,  and  of  Luther,  and  others. 
These  spirits  spoke  to  him  on  the  subject  of  the  trial,  and  differed 
from  him  as  to  the  date  of  the  injuries  inflicted  upon  Barnes :  a 
fact  niaterial  to  the  inquiry,  because  part  of  the  evidence  against 
the  prisoner  was,  that  several  days  had  elapsed  between  the  com- 
mission of  the  injuries  and  his  communicating  them  to  the  medical 
oflBcer  of  the  asylum,  during  which  it  was  assumed  that  he  must 
have  become  cognizant  of  them,  and  would  have  reported  them 
if  he  had  not  been  the  person  who  inflicted  them.  Under  these 
circumstances,  there  would  be  no  probability  of  Donelly  being 
convicted  of  perjury,  if  any  part  of  his  evidence  was  false  ;  and  al- 
though he  gave  answers  indicating  some  notion  of  the  nature  of 
an  oath,  in  the  abstract,  he  was  practically  not  subject  to  the  pen- 
alties of  perjury  —  a  protection  to  which  the  party  deposed  against 
is  always  entitled.  It  is  submitted  therefore,  upon  general  prin- 
ciples, as  well  as  upon  their  application  to  the  particular  facts, 
this  conviction  has  proceeded  upon  improper  evidence. 

Sir  F.  Thesiger  (with  him  Clarkson  and  Bodkm),  for  the  Crown, 
was  not  called  upon. 

Lord  Campbell  C.  J.  I  am  glad  this  case  has  been  reserved, 
for  the  matter  is  of  great  importance,  and  ought  to  be  decided. 
However,  after  a  very  learned  argument,  which  I  have  heard  with 
a  great  deal  of  pleasure,  I  entertain  no  doubt  that  the  rule  is  as 
was  "laid  down  by  Parke  B.  in  the  unreported  case  that  has  been 
referred  to,  that  wherever  a  delusion  of  an  insane  character  exists 
in  any  person  who  is  called  as  a  witness,  it  is  for  the  judge  to  de- 
termine whether  the  person  so  called  has  a  sufficient  sense  of  reli- 
gion in  his  mind,  and  sufficient .  understanding  of  the  nature  of 
an  oath,  for  the  jury  to  decide  what  amount  of  credit  they  will 
give  to  his  testimony.  Various  authorities  have  been  referred  to, 
which  lay  down  the  law,  that  a  person  non  compos  mentis  is  not 
an  admissible  witness.  But  in  what  sense  is  the  expression  non 
compos  mentis  employed  ?  If  a  person  be  so  to  such  an  extent  as 
not  to  understand  the  nature  of  an  oath,  he  is  not  admissible.  But 
a  person  subject  to  a  considerable  amount  of  insane  delusion,  may 
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yet  be  under  the  sanction  of  an  oath,  and  capable  of  giving  very 
material  evidence  upon  the  subject-matter  under  consideration. 
The  just  investigation  of  the  truth  requires  such  a  course  as  has 
been  pointed  out  to  be  pursued,  and  in  the  peculiar  circumstances 
of  this  case,  I  should  have  adopted  the  course  which  was  taken  at 
the  trial.  Nothing  could  be  stronger  than  the  language  of  the 
medical  witnesses  in  this  case,  to  show  that  the  lunatic  might 
safely  be  admitted  as  a  witness.  It  has  been  contended,  that 
the  evidence  of  every  monomaniac  must  be  rejected.  But  that 
rule  would  be  found,  at  times,  very  inconvenient  for  the  innocent 
as  well  as  for  the  guilty.  The  proper  test  must  always  be,  does 
the  lunatic  understand  what  he  is  saying,  and  does  he  understand 
the  obligation  of  an  oath  ?  The  lunatic  may  be  examined  himself, 
that  his  state  of  mind  may  be  discovered,  and  witnesses  may  be 
adduced  to  show  in  what  state  of  sanity  or  insanity  he  actually 
is ;  still,  if  he  can  stand  the  test  proposed,  the  jury  must  deter- 
mine all  the  rest.  In  a  lunatic  asylum,  the  patients  are  often  the 
only  witnesses  to  outrages  upon  themselves  and  others,  and  tliere 
would  be  impunity  for  offences  committed  in  such  places,  if  the 
only  persons  who  can  give  information  were  not  to  be  heard. 

Aldeeson  B.  I  quite  agree  that  it  is  for  the  judge  to  say 
whether  the  person  called  as  a  witness  understands  the  sanction 
of  an  oath,  and  for  tlie  jury  to  say  whether  they  believe  his  evi- 
dence. Here  the  account  of  tlie  lunatic  himself,  and  the  evidence 
of  the  medical  witnesses,  show  that  he  was  properly  received  as 
a  witness. 

CoLEEiDGE  J.  Tliis  is  an  important  case.  We  have  been  fur- 
nished, during  the  argument,  with  rules  drawn  from  tlie  older  au- 
thorities against  the  admissibility  of  a  lunatic  witness,  which  are 
stated  without  any  qualification.  It  was  not  necessary  for  tlie  de- 
cision of  those  cases  that  the  rule  should  be  qualified  ;  and  in  for- 
mer times,  the  question  of  competency  was  considered  upon  much 
narrower  grounds  than  it  is  at  present,  and  more  in  accordance 
with  that  of  the  Civil  and  Canon  laws.  The  evidence  in  this  case 
left  the  matter  thus :  there  was  a  disease  upon  the  mind  of  the 
witness,  operating  upon  particular  subjects,  of  which  the  transac- 
tion of  which  he  came  to  speak  was  not  one.  He  was  perfectly 
sane  upon  all  other  things  than  the  particular  subject  of  his  delu- 
sion. As  far,  as  memory  was  concerned,  he  was  in  the  position  of 
ordinary  persons,  and  upon  religious  matters  he  was  remarkably 
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well  instructed,  so  as  to  understand  perfectly  the  nature  and  obli- 
gation of  an  oath.  If  it  had  appeared,  upon  his  evidence,  that  his 
impressions  of  external  objects  were  so  tainted  by  his  delusion 
that  they  could  not  be  acted  upon,  that  would  have  been  a  ground 
for  the  jury  to  reject  or  give  little  effect  to  his  evidence.  But  this 
was  a  matter  for  them  to  determine. 

Platt  B.  concurred. 

Talpottrd  J.  If  the  proposition,  that  a  person  suffering  under 
an  insane  delusion  cannot  be  a  witness,  were  maintained  to  the 
fullest  extent,  every  man  subject  to  the  most  innocent  unreal  fancy 
would  be  excluded.  Martin  Luther  believed  that  he  had  had  a  per- 
sonal conflict  with  the  devil ;  Dr.  Johnson  was  persuaded  that  he 
had  heard  his  mother  speak  to  him  after  death.  In  every  case  the 
judge  mnst  determine,  according  to  the  circumstances,  and  extent 
of  the  delusion.  Unless  judgment  and  discrimination  be  applied 
to  each  particular  case,  there  may  be  the  most  disastrous  conse- 
qiiences. 

Lord  Campbell  C.  J.  The  rule  which  has  been  contended  for 
would  have  excluded  the  testimony  of  Socrates,  for  he  had  one  spirit 
alwa^  prompting  him.  Conviction  affirmed. 

In  Holcomb  v.  Holcomb,  28  Connecticut,  177  (1859),  the  court  say  that  they 
were  "  fully  satisfied  with  the  doctrine  of  Regina  v.  Hill.  And  in  Kendall  v. 
May,  10  Allen,  at  p.  64,  this  is  declared  to  be  the  only  rational  and  just  rule 
that  can  be  adopted."  Chapman  J. :  "  Insanity  exists  in  various  degrees. 
Modem  investigations  have  shown  that  it  exists  much  more  extensively  than  was 
formerly  supposed,  and  that  persons  who  are  affected  to  such  an  extent  that  it  is 
expedient  to  place  them  in  insane  hospitals  or  under  guardianship  often  possess 
sufficient  knowledge  of  the  nature  of  an  oath  and  of  events  that  took  place  in 
their  presence,  to  make  them  useful  and  trustworthy  as  witnesses.  A  rigid  rule 
that  would  exclude  the  testimony  of  all  such  persons  as  untrustworthy  witnesses 
would  not  be  conformable  to  facts,  and  therefore  would  not  be  founded  in  good 
sense.  Nor  would  such  a  rule  promote  justice.  It  would  leave  insane  persons 
needlessly  unprotected  in  hospitals  and  elsewhere,  and  would  deprive  the  public 
and  individuals  of  their  testimony  in  cases  where  it  might  be  important  and 
valuable.  In  commenting  upon  such  a  rule,  Talfourd  J.  remarked  that  Luther 
supposed  he  had  conferences  with  the  devil,  and  Dr.  Johnson  entertained  delu- 
sions respecting  his  mother.  Lord  Campbell  said  that  Socrates  would  not  have 
been  a  witness  under  it,  for  he  believed  that  a  spirit  always  haunted  hira.  In 
the  case  of  Commonwealth  v.  Reynolds,  which  was  an  indictment  for  murder 
tried  in  Bristol  in  1863,  this  court  admitted  an  insane  person  to  testify,  adopting 
the  principle  laid  down  in  Regina  ».  Hill.  In  Leonard  v.  Leonard,  14  Pickering, 
280,  it  is  said  that  an  insane  person  under  guardianship  may  make  a  will,  if  of 
sufficient  capacity.     The  reason  for  allowing  him  to  testify,  if  he  understands  the 
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nature  of  an  oath  and  the  facts  ■which  he  relates,  is  at  least  as  strong  as  for 
allowing  him  to  make  a  will." 

That  insanity,  idiocy,  &c.  is  good  cause  for  the  rejection  of  a  witness,  see 
Armstrong  v.  Timmons,  3  Harrington,  342 ;  Livingston  v.  Kiersted,  10  Johnson, 
362 ;  Evans  v.  Hittich,  7  Wheaton,  453.  In  Vermont,  it  has  been  said  that  the 
fact  of  such  incompetency  must  be  proved,  otherwise  than  by  an  examination  of 
the  witness  himself,  and  that  he  is  as  incompetent  to  prove  or  disprove  that  fact 
as  any  other ;  and  it  is  not  error  for  the  court  to  refuse  an  examination  of  such 
witness  on  the  voir  dire,  as  to  his  competency.  Robinson  v.  Dana,  16  Vermont, 
474. 

Neither  is  a  person  in  a  state  of  intoxication  a  competent  witness ;  and  the 
court  may  decide  from  his  appearance  whether  he  is  in  a  suitable  situation  to 
testify.  Hartford  v.  Palmer,  16  Johnson,  142.  Gould  v.  Crawford,  2  Barr,  89. 
See  Gebhart  v.  Shindle,  15  Sergeant  &  Kawle,  235.  But  a  person  deaf  and 
dumb  may  be  competent,  and  may  communicate  his  testimony  by  signs  or  by 
writing.  Commonwealth  v.  Hill,  14  Massachusetts,  207.  The  State  v.  De  Wolf, 
8  Connecticut,  93.  Snyder  v.  Nations,  6  Blackford,  295.  Rex  v.  Ruston,  1 
Leach  C.  C.  408.     Rex  v.  Pollock,  Archbold  Crim.  PI.  231.    14th  ed. 


Keir  v.  Lbbman.^ 

Trinity  Vacation  1844. 
Compounding  Offences. 

The  law  will  permit  a  compromise  of  any  offence,  though  made  the  subject  of  a  crimi- 
nal prosecution,  for  which  offence  the  injured  party  might  recover  damages  in  an 
action ;  but,  if  the  offence  is  of  a  public  nature,  no  agreement  can  be  valid  that  is 
founded  on  the  consideration  of  stifling  a  prosecution  for  it. 

Therefore,  although  the  party  injured  may  lawfully  compromise  an  indictment  for  a 
common  assault,  an  agreement  to  pay  the  costs  of  a  prosecution  for  assault  on 
plaintiff,  and  riot,  and  of  an  action  for  wrongful  levy  under  a  fl.  fa.,  which  agree- 
ment was  founded  partly  on  compromise  of  the  prosecution,  and  partly  on  an 
undertaking  to  withdraw  the  execution  under  the  fi.  fa.  is  altogether  invalid,  as 
grounded  on  an  illegal  consideration. 

Although  the  compromise  of  the  prosecution  was  entered  into  with  the  leave  of  the 
judge  before  whom  the  indictment  came  on  for  trial. 

Assumpsit.  In  this  case,  the  Court  of  Queen's  Bench  gave 
judgment  for  the  defendants,  upon  which  judgment  the  plaintiff 
brought  error  in  the  Exchequer  Chamber.  The  pleadings  are 
here  omitted,  because  a  full  abstract  of  them  is  there  given.  See 
post  p.  222,  et  seq. 

'  6  Queen's  Bench,  308. 
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Lord  Denman  0.  J.  in  this  vacation,  June  27,  delivered  the 
judgment  of  the  court.  His  lordship,  after  stating  the  substance 
of  the  declaration,  proceeded  as  follows : 

The  plea  set  out  the  indictment,  and  averred  the  illegality  of 
such  an  agreement.  The  plaintiff  demurred;  and  the  general 
doctrine  was  largely  discussed  before  us. 

The  principle  of  law  is  laid  down  by  Wilmot  C.  J.  in  Collins  v. 
Blantern,  2  Wilson,  341,  349 ;  1  Smith's  Leading  Cases,  154,  that 
a  contract  to  withdraw  a  prosecution  for  perjury,  and  consent  to 
give  no  evidence  against  the  accused,  is  founded  on  an  unlawful 
consideration,  and  void. 

On  the  soundness  of  this  decision,  no  doubt  can  be  entertained 
whether  the  party  accused  were  innocent  or  guilty  of  the  crime 
charged.  If  innocent,  the  law  was  abused  for  the  purpose  of 
extortion  ;  if  guilty,  the  law  was  eluded  by  a  corrupt  compromise, 
screening  the  criminal  for  a  bribe. 

An  early  case  occurs  before  Lord  Talbot,  Johnson  v.  Ogilby,  3 
P.  Wms.  277.  A  bill  was  filed  to  compel  performance  of  an  agree- 
ment to  pay  money  and  assign  property  in  consideration,  among 
other  things,  of  dropping  an  indictment  for  a  cheat  of  a  peculiar 
character.  A  female,  who  had  agreed  to  levy  a  fine  and  suffer  a 
recovery  of  some  houses  to  the  use  of  plaintiff,  afterwards  pretend- 
ed that  she  was  married  at  the  time  of  the  agreement,  and  pleaded 
her  marriage  to  the  bill.  The  plaintiff  then  indicted  her  for  a 
cheat;  and,  when  the  indictment  was  ready  for  trial,  the  parties 
entered  into '  this  compromise.  The  principal  question  argued 
was  whether  the  attorney's  signature  bound  him  personally.  But 
the  reporter  says :  "  Then  the  lord  chancellor  started  another 
point,  namely,  that  this  was  a  criminal  prosecution ;  and  the  agree- 
ment, being  to  stifle  a  criminal  prosecution,  was  therefore  not  to  be 
executed  in  equity.  To  which  I  answered"  (says  Mr.  Williams), 
"that  it  was  true,  in  the  case  of  a  prosecution  for  felony,  an  agree- 
ment to  stifle  such  a  prosecution  was  not  lawful ;  but  where  the 
indictment  was  for  a  fraud,  and  the  party  wronged  by  the  fraud 
came  to  an  agreement  to  be  satisfied  for  such  injury  (as  in 
conscience  he  ought  to  be),  this  was  lawful,  matters  of  fraud 
being  cognizable  and  relievable  as  well  in  equity  as.  at  law ;  where- 
fore this  objection  was  no  further  insisted  on." 

This  reason  is  not  perhaps  very  satisfactory  ;  nor  did  this  point 
apparently  receive  much  consideration.  It  occurred  in  1734 ; 
Collins  V.  Blantern,  2  Wilson,  341,  in  1767. 
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The  doctrine  was  several  times  discussed  before  Lord  Kenyon. 

In  Mr.  Kyd's  Treatise  on  Awards,  two  of  his  decisions  are 
reported.  In  1795,  an  indictment  against  Lord  Falkland,  John 
King,  and  another  (Rex  v.  Lord  Falkland,  Kyd  on  Awards,  66, 
2d  ed. ;  cited  in  Watson  on  Awards,  48  note  (1)  2d  ed.)  for  a 
conspiracy  to  cheat  Mr.  Phillips  by  a  false  representation  of  the 
ownership  of  certain  estates  on  which  he  advanced  money,  and 
also  indictments  for  perjury,  were  called  on  for  trial  at  nisi  prius  ; 
the  defendants  were  acquitted  on  the  first,  and  (it  should  appear) 
not  on  the  merits ;  after  which  an  order  was  made  at  nisi  prius  for 
referring  to  arbitration  all  the  matters  in  difference  between  the 
prosecutor  and  the  defendants  in  the  said  indictments.  This  was 
done  with  the  acquiescence  of  Lord  Kenyon.  Mr.  Kyd  remarks 
on  this  proceeding  as  inconsistent  with  what  the  same  judge  had 
done  in  Rex  v.  Coombs,  7  Term  R.  475,  and  Rex  v.  Rant,  Kyd  on 
Awards,  64,  2d.  ed.  where  cross-bills  of  indictment  for  riot  and 
assault  had  been  preferred,  and  submitted  to  arbitration ;  in  which 
case  the  counsel  "  had  hardly  stated  the  fact  of  the  submission  by 
bond,  when  the  court  expressed  a  considerable  degree  of  surprise 
that  a  criminal  prosecution  should  be  so  submitted ;  they  observed 
that  it  was  usual  indeed  in  prosecutions  of  this  kind,  before  a 
verdict  was  given,  or  after  verdict  of  conviction,  and  before  sentence, 
for  the  parties  to  talk  together  by  the  recommendation  of  the 
court,  and  if  they  agreed,  the  court,  set  a  nominal  fine ;  but  the 
whole  was  done  under  the  inspection  of  the  court,  and  their 
sentence  formally  followed." 

In  Fallowes  v.  Taylor,  7  Term  R.  475,  the  magistrates  had  di- 
rected prosecutions  for  a  public  nuisance  in  a  river ;  the  plaintiff  by 
their  order  had  prepared  bills  of  indictment  against  the  defendant, 
who,  in  order  to  avoid  the  expense  of  the  indictment,  entered  into  the 
bond  on  which  the  action  was  brought,  to  remove  the  nuisance. 
Lord  Kenyon  C.  J.  and  Lawrence  J.  clearly  held  this  to  be  a 
lawful  consideration  for  the  bond. 

In  Drage  v.  Ibberson,  2  Espinasse  N.  P.  C.  643,  Lord  Kenyon  said 
"  that  he  should  adhere  to  the  class  of  cases  which  held,  that  the 
consideration  being  the  settling  of  a  misdemeanor,  might  be  good 
in  law,"  and  nonsuited  the  plaintiff,  who  had  brought  trover  for  a 
promissory  note  given  by  himself  to  compromise  a  charge.  The 
facts  of  the  case  are  not  very  intelligible ;  but  the  caution  with 
which  that  learned  judge  expressed  himself  is  worthy  of  observa- 
tion. 
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In  Poole  V.  Bousfield,  1  Campbell,  65  (1807),  an  agreement  had 
been  executed  between  the  plaintiif  and  defendant  to  discharge 
the  latter  from  liability  on  a  bill  of  exchange,  as  an  inducement 
not  to  move  the  court  for  the  defendant  to  answer  the  matters  of 
an  afl&davit.  Lord  Ellenborough  held  that  the  agreement  was 
corrupt  and  invalid,  and  the  plaintiff  was  entitled  to  recover  that 
amount. 

The  case  of  Edgcombe  v.  Rodd,  6  East,  294  (1804),  was  very- 
singular  in  its  circumstances.  The  plaintiff  had  been  charged 
before  justices  with  a  misdemeanor :  that  of  disturbing  the  religious 
worship  of  a  dissenting  congregation.  He  sued  them  for  false 
imprisonment ;  and  they  pleaded  by  way  of  defence  that  they  had 
discharged  him  from  the  imprisonment,  and  that  the  prosecutor 
had  agreed  to  proceed  no  further,  in  satisfaction  of  that  same 
imprisonment.  On  argument,  this  defence  was  properly  held 
naught ;  and  each  of  the  Judges  declares  his  opinion  that  the  agree- 
ment itself  was  unlawful,  as  an  obstruction  to  public  justice.  Le 
Blanc  J.  observes :  this  "was  a  prosecution  for  a  public  misde- 
meanor, and  not  for  any  private  injury  to  the  prosecutor." 

Beeley  v.  Wingfield,  11  East,  46,  was  an  action  on  a  promissory 
note  for  ^624  given  by  a  defendant  to  a  parish  officer,  on  whose 
prosecution  he  had  been  convicted  at  quarter  sessions  of  beating 
his  apprentice.  The  plaintiff  had  been  bound  over  to  prosecute ; 
and  the  court  considered  this  security  in  abatement  of  the  period 
of  defendant's  imprisonment  for  tlae  misdemeanor.  The  judgment 
of  Lord  Ellenborough  C.  J.  is  as  follows  :  "  There  does  not  seem 
to  be  any  objection  to  the  security  which  has  been  taken,  either  as 
contrary  to  the  provisions  of  the  statute  or  to  the  general  principle 
of  law.  The  overseers  got  no  pecuniary  benefit  to  themselves  or 
to  the  parish  by  taking  this  security,  beyond  the  fair  amount  of 
the  expenses  incurred  by  them  in  bringing  the  defendant  to  justice. 
It  did  not  stifle  a  public  prosecution,  or  elude  the  public  interest 
in  bringing  such  an  offender  to  justice,  by  way  of  example  to 
others.  The  security  in  question,  given  with  the  sanction  of  the 
court,  is  rather  to  be  considered  as  part  of  the  punishment  suffered 
by  the  defendant  in  expiation  of  his  offence,  in  addition  to  the 
imprisonment  inflicted  on  him.  If  we  had  seen  any  ground  for 
suspecting  that  the  authority  of  the  court  had  been  used  as  an 
instrument  of  oppression  or  extortion,  we  should  have  watched 
the  case  very  jealously ;  but  nothing  of  that  sort  appears." 
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I  happened  to  be  both  at  quarter  sessions  when  this  note  was 
given,  and  at  the  assizes  where  the  case  was  tried  ;  and  I  always 
felt  some  doubt  whether  the  proceeding  thereby  sanctioned  was 
quite  correct ;  the  principle  however  on  which  compromise  of 
offences  may  be  lawful,  is  forcibly  laid  down  with  proper  limita- 
tions. Kirk  V.  Strickwood,  4  Barnewall  &  Adolphus,  421,  is  to  the 
same  effect. 

In  Baker  v.  Townsend,  7  Taunton,  422,  the  Court  of  Common 
Pleas  held  that,  after  conviction  on  an  indictment  for  assault  com- 
mitted in  relation  to  claim  of  right  to  land,  when  the  defendant 
was  brought  up  for  judgment,  the  assaults,  the  costs  of  the  in- 
dictment, and  the  disputed  right  of  possession,  and  all  matters  in  dis- 
pute, might  lawfully  be  referred  to  arbitration.  Gibbs  0.  J.  thus 
expressed,  himself :  "  The  parties  have  referred  nothing  but  what 
they  had  a  right  to  refer.  They  have  referred  the  several  assaults ; 
these  may  be  referred.  They  have  referred  the  right  of  possession ; 
that  may  be  referred.  The  reference  of  all  matters  in  dispute 
refers  all  other  their  civil  rights,  which  may  well  be  referred." 

The  last  case  to  be  cited  is  Blworthy  v.  Bird,  2  Simons  &  Stuart, 
372.  Sir  J.  Leach  there  enforced  an  agreement  for  a  separation  of 
man  and  wife  under  the  circumstances,  though  it  embraced  also  a 
compromise  of  indictment  for  assault.  The  doctrine  was  fully 
discussed ;  and  the  Vice-Chancellor  concisely  remarks  that  "  all 
the  authorities  concur  that  the  policy  of  the  law  does  permit  the 
compromise  of  indictments  for  assault,  and  such  compromises  are 
frequently  recommended  and  approved  by  the  court." 

The  result  of  the  cases  makes  it  clear  that  some  indictments 
for  misdemeanor  may  be  compromised,  and  equally  so  that  some 
cannot.  The  line  will,  as  we  apprehend,  be  found  correctly  traced 
by  Gibbs  C.  J.  in  the  passage  just  quoted,  and  by  Le  Blanc  J. 
in  Bdgcombe  v.  Rodd,  5  East,  294. 

We  shall  probably  be  safe  in  laying  it  down  that  the  law  will 
permit  a  compromise  of  all  oflfences,  though  made  the  subject  of  a 
criminal  prosecution,  for  which  offences  the  injured  party  might 
sue  and  recover  damages  in  an  action.^     It  is  often  the  only  manner 

'  But  it  seems  that  this  proposition  should  be  limited  to  the  "  oases  whei-e  the 
private  rights  of  the  injured  party  are  made  the  subject  of  agreement,  and 
where  by  the  previous  conviction  of  the  defendant  the  rights  of  the  public  are 
also  preserved  inviolate."  Judgment  of  the  Exchequer  Chamber,  post.  For, 
"  when  a  verdict  of  guilty  is  taken,   and  the   court  suspend  judgment,  and 
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in  which  he  can  obtain  redress.  But,  if  the  offence  is  of  a  public 
nature,  no  agreement  can  be  valid  that  is  founded  on  the  consider- 
ation of  stifling  a  prosecution  for  it. 

In  the  present  instance,  the  offence  is  not  confined  to  personal 
injury,  but  is  accompanied  with  riot  and  obstruction  of  a  public 
officer  in  the  execution  of  his  duty.  These  are  matters  of  public 
concernj  and  therefore  not  legally  the  subject  of  a  compromise. 

The  approbation  of  the  judge  (whether  necessary  or  not)  may 
properly  be  asked  on  all  occasions  where  an  indictment  is  compro- 
mised on  the  trial ;  plainly,  it  cannot  make  that  legal  which  the 
law  condemns.  But,  according  to  this  record,  the  obtaining  it 
was  not  made  a  condition,  of  the  promise,  nor  was  it  in  fact 
obtained  till  after  the  agreement  made. 

So  much  was  said  in  argument  for  the  purpose  of  raising  a 
doubt  whether  the  plaintiff  was  prosecutor  of  the  indictment,  and 
had  bound  himself  to  any  thing  inconsistent  with  his  public  duty 
in  withdrawing  the  prosecution,  and  forbearing  to  adduce  evidence 
in  support  of  the  indictment,  that  we  ought  not  to  pass  it  over 
entirely.  •  The  language  of  the  declaration  and  of  the  plea  how- 
ever requires  only  to  be  read,  to  show  that  there  is  no  real  doubt 
on  the  point. 

We  think  the  agreement  invalid  as  founded  on  an  illegal  consid- 
eration, and  that  the  defendants  are  entitled  to  judgment. 

Judgment  for  Defendants. 


Keik  v.  Leeman.^ 
Trinity  Vacation  1846. 

Compounding  Offences. 

In  an  action  of  assumpsit,  it  appeared  that  plaintiff  had  Indicted  several  persons  for 
riot  and  assault  upon  a  constable  in  the  execution  of  his  duty,  and  upon  others 
aiding  him,  and  for  simple  assaults ;  which  offences  were  alleged  to  have  been  com- 
roitted  in  impeding  the  execution  of  a  fl.  fa.  issued  by  plaintiff  against  the  goods  of 


allow  the  questions  between  the  parties  to  be  referred,  the  matter  is  very  diflfer- 
ent,  for  then  it  is  only  to  enable  the  court  the  better  to  see  what  sentence  ought 
to  be  given."    Kegina  v.  Hardey,  14  Queen's  Bench,  629. 

•  9  Queen's  Bench,  371.   In  the  Exchequer  Chamber.   Error  from  the  Queen's 
Bench. 
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one  of  the  persons  indicted.  Defendants  (being  third  parties),  in  consideration 
that  plaintiff  would,  at  their  request,  not  further  prosecute,  promised  to  pay  the 
balance  in  the  original  action  remaining  unsatisfied  ;  and  likewise  the  costs  of  the 
prosecution.  Plaintiff,  in  consideration  thereof,  with  the  assent  of  the  judge  before 
whom  the  prosecution  was,  at  the  assizes,  forebore  to  prosecute  further. 
On  demurrer  to  pleas  which  set  out  the  indictment,  and  which,  in  answer  severally  to 

counts  charging  the  different  promises,  reUed  upon  the  illegality  of  the  contract : 
Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  Queen's  Bench, 
That  the  consideration  was  unlawful,  and  that  no  action  could  be  maintained  on  any 
of  the  promises. 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  before 
the  making  the  promise,  &c.  plaintiff  recovered  in  the  Queen's 
Bench  a  judgment  against  George  Bmmitt,  and  sued  out  a  fi.  fa. 
which  was  indorsed  &c.  and  delivered,  &c. ;  that  the  sheriff  made 
his  warrant  thereon,  which  was  delivered  to  one  George  Acton,  to 
be  executed,  &c. ;  who  thereupon  by  virtue,  &c.  entered  on  a 
farm,  and  a  messuage  and  dwelling-house  of  G.  Bmmitt,  and 
seized  goods  and  chattels  of  G.  Bmmitt,  as  and  for  goods  and 
chattels  of  G.  Bmmitt,  in  the  said  messuage,  &c.  and  divers 
crops  and  effects,  to  wit  of  G.  Bmmitt,  as  and  for  the  crops  of  G. 
Bmmitt,  on  the  farm ;  and,  Acton  being  in  possession,  one  William 
Bmmitt,  claiming  the  farm,  messuage,  dwelling-house,  goods  and 
chattels,  crops  and  effects,  as  his  own  property,  had,  with  other 
persons,  to  wit  the  said  G.  Bmmitt,  W.  Ward,  J.  Atkinson,  D. 
Hodgson,  G.  Atkinson,  and  J.  Oromack,  assaulted  Acton,  and 
others  his  followers  and  assistants,  and  forcibly  and  violently 
ejected  and  expelled  them  from  the  messuage  and  dwelling-house 
and  from  the  possession  of  divers  of  the  goods  and  chattels,  and 
kept  the  same  in  the  dwelling-house,  and,  by  shutting  the 
outer  door,  excluded  Acton  from  the  dwelling-house  and  from  the 
possession,  &c.  till  Acton,  in  order  to  retake  possession,  had  ne- 
cessarily and  unavoidably  a  little  broken  the  outer  door,  and 
thereby  had  re-entered  and  taken  the  goods,  &c. :  That  W.  Bmmitt 
commenced  an  action  of  trespass  in  the  Queen's  Bench  against 
the  sheriff  and  Acton,  for  the  entry  and  seizing.  The  declaration 
then  set  out  the  pleadings  and  issues  joined  in  the  action,  involv- 
ing, among  other  things,  the  title  to  the  messuage,  dwelling-house, 
goods  and  chattels :  That  the  issues  came  on  to  be  tried  at  the 
Yorkshire  Summer  Assizes  1842,  when  W.  Bmmitt  set  up  an 
assignment  by  G.  Bmmitt  to  trustees,  and  by  the  trustees  to  him, 
W.  Bmmitt,  which  assignment  the  sheriff  and  Acton  insisted  upon 
was  fraudulent  and  void :  That  a  verdict  was  found  for  W.  Emmitt 
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on  an  issue  of  Not  Guilty  and  for  the  sheriff  and  Acton  on  all  the 
other  issues:  That  the  plaintiff  had  indicted  W.  Bmmitt,  G. 
Emmitt,  Ward,  J.  Atkinson,  Hodgson,  G.  Atkinson  and  Cromack, 
"  for  riotously  assembling  to  disturb  the  peace,  and  for  assaulting 
the  said  G.  Acton,  and  others  his  followers  and  assistants,  to  wit, 
on  the  occasion  of  his,  the  said  G.  Acton's,  entering  the  said 
messuage  and  dwelling-house,  and  seizing  the  said  goods  and 
chattels,"  in  execution  of  the  writ  and  warrant:  That  the  indict- 
ment had  been  found  at  the  Yorkshire  Lent  Assizes  1842, 
and  stood  for  trial  at  the  Yorkshire  Summer  Assizes  1842 ;  and 
plaintiff,  after  the  verdict  in  the  cause  between  W.  Emmitt  and 
the  sheriff  and  Acton,  and  before  and  at  the  time  of  the  making 
the  promise  by  the  now  defendants,  after  next  stated,  was  "  about 
to  proceed  further  on  such  indictment,"  "  and  to  try  the  same, 
and  to  adduce  and  offer  evidence  in  support  thereof: "  That, 
before  and  at  the  time  of  making  the  promise,  &c.  the  sheriff, 
and  Acton,  his  bailiff,  were  and  had  been,  and  continued,  in 
possession  of  the  crops,  &c.  seized  by  virtue  of  the  execution,  &c. ; 
and,  subject  to  the  execution  and  possession  thereby,  W.  Emmitt 
was  and  had  been  and  continued  in  possession  of  the  same ; 
and  divers  costs  and  charges  had  been  incurred  in  the  seizing  ^nd 
remaining  in  possession,  &c.  and  a  large  balance  of  the  costs  and 
charges,  and  of  the  principal  money,  damages  and  costs,  recovered 
against  G.  Bmmitt,  remained  unsatisfied :  That  the  action  by  W. 
Bmmitt  against  the  sheriff  and  Acton  had  been  defended  in  the 
name  of  the  sheriff  and  Acton,  but  under  the  indemnity  and  on 
the  retainer  and  at  the  costs  and  expenses  of  the  now  plaintiff, 
and  divers  costs  and  charges  were  due  to  the  attorney  about  the 
defence  of  the  suit :  That  the  prosecution  and  indictment  had  been 
preferred  and  conducted  on  the  retainer,  and  at  the  costs  and 
expenses,  of  the  now  plaintiff,  and  divers  costs  and  expenses  were 
due  to  the  attorney ;  of  all  which  several  premises  defendants  had 
notice :  And  thereupon  afterwards,  to  wit  1st  September  1842, 
"  in  consideration  that  the  prosecutor,  to  wit  the  said  prosecutor, 
the  now  plaintiff,  of  the  indictment,  to  wit  the  said  indictment 
against  the  said  G.  Emmitt  and  others,  to  wit,  &c.  "  (naming 
them),  "would,  to  wit  at  the  request  of  the  defendants,  not 
proceed  further  in  such  indictment,  and  of  the  sheriff  of  Yorkshire  " 
(to  wit  the  said,  &c.)  "withdrawing,  to  wit  by  and  with  the 
consent  and  direction  of  the  now  plaintiff,  at  the  request  of  the 
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now  defendants,  from  the  possession,  to  wit  the  said  possession  of 
the  crops  and  effects,  to  wit"  &o.  "  that  is, to  say,  the  said  crops 
and  effects  so  claimed  by  the  said  W.  Emmitt  to  be  the  crops  and 
effects  of,  and  to  be  so  assigned  to,  the  said  W.  Emmitt  as 
aforesaid,  and  so  in  his  possession,  subject  to  the  said  execution 
as  aforesaid,  at  the  farm,  to  wit,"  &c.  "  under  the  execution,  to 
wit  the  said  execution,"  &c.,  "  the  now  defendants  undertook  and 
promised  the  now  plaintiff  to  pay  him,  on  or  before  the  last  day  of 
Michaelmas  term  next  thereafter,  the  balance,  to  wit  the  said 
balance,  of  the  principal  money  and  costs  then  remaining  unsatis- 
fied, to  wit  -the  said  principal  money,  damages  and  costs  so 
recovered  by  the  now  plaintiff  against  the  said  G.  Emmitt  as  afore- 
said, and  which  then  so  remained  unsatisfied  as  aforesaid  in  the 
original  cause,  to  wit,  Keir  against  Emmitt,"  &c.  (identifying  the 
parties),  "  and  the  balance  of  costs  and  charges  incurred  in  and 
about  the  execution,  to  wit  the  said  balance  of  the  said  costs  and 
charges  incurred  in  and  about  the  said  execution  of  the  warrant  of 
fieri  facias,  to  wit "  (identifying)  :  Averment  "  that,  confiding  in 
the  said  promise  of  the  defendants,  the  prosecutor  of  the  said  in- 
dictment, to  wit  the  now  plaintiff,  against  G.  Emmitt  and  others, 
to, wit,"  &c.  "  for  riot  and  assault,  to  wit  the  said  riot  and  assault, 
did  not  proceed  further  on  such  indictment ;  and  that  afterwards, 
to  wit  on "  &c.  "  at  the  said  Summer  Assizes  and  Sessions  of 
oyer,"  &c.  "  then  holden  for  the  county  of  York,  at  "  &c.  "  before 
Thomas  Lord  Denman,"  &c.  "  and  Sir  William  Henry  Maule," 
&c.  "  the  said  prosecutor  of  the  said  indictment,  to  wit  the  now 
plaintiff,  did,  by  and  with  the  assent  of  the  said  George  Acton, 
and  his  said  followers  and  assistants,  so  being  the  person  so 
assaulted  as  aforesaid,  instruct  counsel  to  inform,  and  by  such 
counsel  did  inform,  the  said  justices  so  assigned  as  aforesaid,  in 
open  court,  at  the  said  assizes  and  sessions,  of  and  concerning  the 
premises,  and  did  then  and  there,  by  and  with  the  assent  and 
leave  of  the  said  court,  thereupon  forbear  to  proceed  further,  and 
to  offer  any  evidence,  upon  the  said  indictment ;  and  thereupon  the 
said  persons  so  indicted,  to  wit  the  said  G.  Emmitt,"  &c.  "  were, 
in  due  form  of  law,  by  a  jury  of  the  said  county,  acquitted  of  the 
premises  in  the  said  indictment  charged  upon  them  ; "  of  which 
the  said  defendants  afterwards  had  notice.  Averment,  that  plain- 
tiff, confiding  in  the  said  promise,  &c.  did  forthwith  afterwards, 
to  wit  on,  &c.  withdraw  the  said  execution,  to  wit,  &c.  and 
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give  notice  and  directions  to  the  sheriff  of  Yorkshire,  and  to 
tlae  said  Acton,  his  bailiff,  to  withdraw,  and  the  sheriff  and  his 
said  bailiff  immediately  did  then  withdraw  from  the  possession 
of  the  said  crops  and  effects ;  of  which  defendants  afterwards 
had  notice.  Averment,  that  the  balance  of  the  principal  money, 
damages  and  costs,  at  the  time  of  the  promise  by  the  defendants 
remaining  unsatisfied,  amounted  to  a  large,  &c.  to  wit  £84  128. ; 
and  the  balance  of  the  costs  and  charges  incurred  in  the  exe- 
cution, at  the  time  of  the  promise  remaining  unsatisfied,  to  a 
large,  &c.  to  wit  £63  lis.  lid. ;  of  which  defendants  after- 
wards had  notice ;  and,  although  the  last  day  of  the  said  Mich- 
aelmas term  hath  elapsed,  and  G-.  Emmitt  did  not,  before  the 
said  last  day,  &c.  or  since,  pay  either  of  the  balances,  whereof 
defendants  afterwards  had  notice,  and  were  requested  to  pay, 
defendants  have  disregarded  their  said  promise,  and  have  not  paid 
either  sum. 

Plea.  That  the  indictment  in  the  first  count  mentioned  was  to 
the  tenor,  &c.  The  plea  then  set  out  the  indictment,  of  which  the 
first  count  charged  that  the  parties  indicted,  "  with  force  and 
arms,"  "  unlawfully,  riotously,  and  routously  did  assemble  and 
gather  together,  to  disturb  the  peace,"  of  the  Queen ;  "  and,  being 
so  then  and  there  assembled,"  &c.  "  in  and  upon  one  Robert 
Ellison,  in  the  peace,"  &c.  "  being,  unlawfully,  riotously  and 
routously  did  make  an  assault,  and  the  said  R.  Ellison,  then  and 
there,  unlawfully,  riotously  and  routously  did  beat,  wound,  and  ill 
treat,  so  that  his  life  was  greatly  despaired  of;  and  other  wrongs 
to  the  said  R.  Ellison,  then  and  there,  unlawfully,  riotously,  and 
routously  did,  to  the  great  disturbance  and  terror  of  the  liege,"  &c ; 
in  contempt,  &c.  to  the  evil  example,  &c.  and  against  the  peace,  &c. 
The  second  count  charged  a  riotous,  &c.  assemblage  with  force  and 
arms,  to  wit  with  sticks,  staves,  and  other  offensive  weapons,  to 
disturb  the  peace,  &c.  and  that  the  parties  indicted,  being  so 
assembled,  &c.  armed  as  last  aforesaid,  did  unlawfully,  riotously, 
and  routously  made  a  great  noise,  riot,  and  disturbance,  and 
remained  and  continued  armed,  &c.  making  such  noise,  &c.  for 
the  space  of  one  hour,  &c.  and,  being  so  assembled  and  gathered, 
in  and  upon  one  George  Acton,  being  an  officer  of  the  high  sheriff 
of-  Yorkshire,  then  and  there  being  in  the  due  execution  of  his 
duty  as  such  officer,  did  make  an  assault,  and  him,  so  being  in  the 
execution,  &c.   did  beat,  wound,   and  ill  treat,  with  intent  to 
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bstruct,  resist,  and  molest  him  in  the  execution  of  his  duty  as 
uch  officer,  against  the  form  of  the  statute,  &c.  The  third  count 
harged  an  assault  upon,  and  beating,  wounding,  and  ill  treating 
f  Acton,  then  and  there  acting  in  aid  of  a  peace  officer,  to  wit  in 
id  of  one  Robert  Chalk,  then  and  there  being  a  constable,  and 
hen  and  there  being  in  the  due  execution  of  his  duty  as  such 
onstable,  with  intent  to  resist  and  prevent  the  lawful  apprehen- 
ion  of  the  parties  charged  for  a  certain  offence  for  which  they 
rere  liable  to  be  apprehended  by  Chalk  and  Acton,  that  is  to  say, 
jr  having  unlawfully,  riotously,  and  tumultuously  assembled  and 
:athered  together  to  disturb  the  peace,  and  assaulted  and  beaten 
illison  and  Acton ;  against  the  form  of  the  statute,  &c.  The 
)urth  count  charged  a  riotous  assembly,  and  an  assaulting, 
eating,  and  wounding  of  Chalk.  The  fifth  count  charged  that  the 
larties  assembled  with  sticks,  &c.  as  in  the  second  count,  but 
rithout  stating  any  assault.  The  sixth  count  charged  an  assault 
ipon,  and  beating,  wounding,  and  ill  treating  of  Chalk,  being  a 
leace  officer,  to  wit  a  constable,  being  in  the  due  execiition  of  his 
iuty,  against  the  form  of  the  statute,  &c.  The  seventh  count 
iharged  an  assault  upon,  and  beating,  wounding,  and  ill  treating 
f  Chalk,  not  stating  his  office  or  duty,  with  intent  to  resist  the 
awful  apprehension,  &c.  (as  in  the  third  count)  against  the  form 
if  the  statute,  &c.  The  eighth  count  charged  a  riotous  assembling 
,nd  assault  upon  George  Key.  The  ninth  count  resembled  the  fifth. 
?he  tenth  count  charged  an  assault  upon,  and  beating  and  wound- 
tig  of  G.  Key,  acting  in  aid  of  a  peace  officer,  to  wit,  R.  Chalk, 
leing  a  constable  in  the  due  execution,  &c.  contrary  to  the  form 
if  the  statute,  &e.  The  eleventh  count  charged  an  assault  upon, 
,nd  beating,  wounding  and  ill  treating  of  G.  Key,  with  intent  as 
n  the  third  count,  but  not  mentioning  Ellison  ;  against  the  form 
if  the  statute,  &c.  The  twelfth  count  charged  an  assault  upon, 
leating,  wounding,  and  ill  treating  of  G.  Key,  not  assigning  any 
pecial  character  to  him.  The  thirteenth  count  charged  the  same 
is  to  R.  Chalk.  The  fourteenth  count  charged  the  same  as  to  G. 
Lcton.  The  fifteenth  count  charged 'the  same  as  to  R.  Ellison. 
Dhe  Plea  then  continued :  "  And  so  the  defendants  say  that  the 
aid  consideration  for  the  said  supposed  promise  in  the  said  first 
iount  mentioned  was  and  is  illegal,  and  such  supposed  promise 
yas  and  is,  wholly  null  and  void ;  and  this,"  &c.  Verification. 
General  demurrer.    Joinder. 
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The  second  count  of  the  declaration  resembled  the  first,  except 
that  the  promise  was  laid  to  be,  to  pay  to  the  now  plaintiff's  attor- 
ney the  costs,  as  between  attorney  and  client,  of  the  defendants  in 
the  suit  of  W.  Bmmitt  against  the  sherifif  and  Acton. 

Plea  to  the  second  count,  corresponding  with  that  to  the  first 
count,  mutatis  mutandis. 

General  demurrer.    Joinder. 

The  third  count  of  the  declaration  laid  the  promise  to  be  to  pay 
to  the  now  plaintiffs  attorney  the  costs,  as  between  attorney  and 
client,  of  the  prosecution ;  and  in  other  respects  corresponded  with 
the  first  two  counts. 

Plea  as  before,  mutatis  mutandis. 

General  demurrer.    Joinder. 

In  Trinity  vacation  1844,  the  Court  of  Queen's  Bench  gave 
judgment  for  the  defendants ;  upon  which  judgment  the  plaintiff 
brought  error  in  the  Exchequer  Chamber.    Joinder  in  error. 

The  case  was  argued  in  last  Easter  vacation,  Monday,  May  11 
1846,  before  Tindal  C.  J.,  Coltman,  Maule,  and  Cresswell  JJ. 
and  Paeke,  Alderson,  Rolpe,  and  Platt,  BB.  Coltman  J.  and 
Alderson  B.  left  the  court  towards  the  close  of  the  argument  for 
the  defendants. 

Bliss  for  the  plaintiff  in  error  (the  plaintiff  below).  The  third 
count  contains  only  a  promise  to  pay  the  costs  of  the  prosecution 
against  G.  Emmitt  and  the  rest,  as  between  attorney  and  client. 
As  this  narrows  the  promise,  it  will  be  most  convenient  to  apply 
the  argument  to  the  third  count.  The  consideration  for  the 
promise  there  laid  is  that  the  plaintiff,  being  prosecutor,  would  not 
proceed  further  on  the  indictment ;  and  the  question  is  whether 
that  be  an  illegal  consideration  for  such  a  promise. 

It  is  necessary  to  keep  in  view  the  distinction  between  felonies 
and  misdemeanors,  and  again  the  distinction  between  different 
kinds  of  misdemeanor.  It  may  be  admitted,  for  instance,  that  the 
abandoning  a  prosecution  for  perjury  would  not  be  a  good  consid- 
eration for  a  promise  to  pay  money ;  that  is  the  doctrine  of  Collins 
V.  Blantern,  2  Wilson,  341,  347 ;  see  notes  to  s.  o.  1  Smith's  Lead- 
ing Cases,  154,  168 ;  also  Ward  v.  Lloyd,  6  Manning  &  Granger, 
785,  which  it  is  not  necessary  to  impeach.  But  the  principle  will  not 
apply  to  a  prosecution,  by  a  party  assaulted,  for  the  assault,  unless  it 
be  true  that  all  agreements  to  abstain  from  the  prosecution  of  misde- 
meanor of  any  kind  are  illegal ;  and  for  this  no  authority  can  be  ad- 
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duced,  except  some  dicta  at  nisi  prius.  The  court  below  appears  to 
have  acted  upon  a  distinction  between  an  indictment  for  an  assault 
upon  the  prosecutor,  and  an  indictment  for  an  assault  accompa- 
nied by  riot,  made  upon  peace  officers  and  their  assistants.  This 
distinction  is  not  tenable.  The  indictment  furnishes  no  criterion 
of  the  magnitude  of  the  offence ;  an  assault  may  be  as  grievous  ^. 
crime  as  a  riot.  Such  a  distinction  probably  would  never  have 
been  suggested  before  the  statutes  which  gave  a  particular  charac- 
ter to  certain  assaults  by  making  them  felonious.  For  instance, 
it  could  hardly  have  been  contended  that,  before  St.  22  &  23  Car. 
II.  ch.  1,  §  7,  money  might  not  be  taken  to  compromise  an  indict- 
ment for  slitting  the  prosecutor's  nose.  Whatever  distinction 
exists,  can  therefore  be  founded  only  on  the  particular  facts  of 
the  offence.  Compounding  a  felony  would  be  a  distinct  species  of 
offence ;  it  is  so  at  common  law,  as  theftbote. 

TiNDAL  C.  J.  In  felony  there  is  a  forfeiture ;  that  would  take 
away  the  means  of  paying  compensation. 

For  felonious  acts  no  action  can  be  brought,  unless  an  action  for 
stolen  goods,  where  the  felon  has  been  convicted,  be  an  exception  ; 
but  many  misdemeanors,  of  which  assault  is  one,  may  be  the 
subject  of  either  a  criminal  or  a  civil  proceedipg.  For  these  it  is 
reasonable  that  a  compromise  should  be  allowed  ;  and,  in  fact,  it 
often  takes  place  with  the  sanction,  and  indeed  at  the  suggestion 
both  of  magistrates  and  of  judges ;  only  nominal  damages  could 
be  expected  in  an  action  after  the  defendant  had  been  punished 
upon  indictment ;  and  it  is  not  improbable  that,  if  damages  were 
first  recovered,  the  attorney-general  would  enter  a  nolle  prosequi 
on  the  indictment ;  at  any  rate,  the  punishment  would  be  trivial. 
Before  St.  18  Bliz.  ch.  5,  an  informer  upon  even  a  penal  statute 
could  compromise  the  information  or  suit ;  he  may  still  do  so  in 
the  case  of  proceedings  before  magistrates.  Rex  v.  Crisp,  1  Barne- 
wall  &  Alderson,  282.  This  statute  was  not  declaratory,  but  intro- 
duced a  new  principle,  as  appears  from  Williams  v.  Hedley,  8 
East,  378. 

Alderson  B.  Can  you  suggest  the  limit'  between  misdemean- 
ors which  may,  and  those  which  may  not,  be  the  subject  of  a 
compromise  ?  What  would  you  say  to  an  indictment  for  a  nuisance 
affecting  a  whole  parish  ?     Could  that  be  referred  to  arbitration  ? 

It  could ;  and  the  practice  is  not  uncommon.  See  Dobson  v. 
Groves,  and  Regina  v.  Dobson,  6  Queen's  Bench,  637.    The  lawful- 
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ness  of  compromising  indictments  for  misdemeanors  was  recognized 
in  Johnson  v.  Ogilby,  3  P.  Wms.  277,  279,  a.  d.  1734,  a  case  of 
prosecution  for  fraud ;  in  Drage  v.  Ibberson,  2  Espinasse  N.  P.  C. 
643  (1798)  also  a  case  of  prosecution  for  fraud,  where  Lord  Kenyon 
adhered  to  the  distinction  suggested  in  Johnson  v.  Ogilby,  3  P. 
Wms.  277,  279,  between  felony  and  misdemeanor,  though  Collins  v. 
Blantern,  2  Wilson,  341, 347,  was  cited.  In  Eex  v.  Lord  Falkland, 
Kyd  on  Awards,  66,  2d  ed. ;  see  Watson  on  Arbitration,  p.  60  note 
1,  3d  ed.  (1795)  all  matters  in  difference  between  the  prosecutor 
of  some  indictments  for  perjury  and  the  defendants  were  referred, 
with  the  acquiescence  of  Lord  Kenyon.  Some  doubts  have  been 
expressed  as  to  this  proceeding,  on  the  ground  of  its  supposed  in- 
consistency with  the  language  of  Lord  Kenyon  himself  in  Rex  v. 
Coombs  and  Rex  v.  Rant,  Kyd  on  Awards,  64 ;  see  Watson  on 
Arbitration,  59,  60 ;  but  the  only  doubt  was,  whether  it  was  not 
necessary  to  obtain  the  leave  of  the  court  before  a  compromise 
was  made  between  the  parties.  That  admits  the  principle ;  and 
here  the  leave  of  the  court  appears  on  the  record.  Mr.  Watson's 
view  (on  Arbitration,  p.  59)  of  the  result  of  all  the  cases  is,  "  that 
indictments  for  assaults,  nuisances,  <fec.  may  be  referred  to  ar- 
bitration, by  leave,  or  by  authority  of  the  court  where  they  are 
depending;  but  without  such  permission  or  authority  indict- 
ments cannot  be  referred.  In  Collins  v.  Blantern,  2  Wilson,  341, 
347,  the  indictment  was  for  perjury ;  and  it  was  expressly  pleaded 
that  the  agreement  was  unlawful.  The  agreement  was,  not  to 
give  evidence. 

Alderson  B.  I  do  not  see  how  a  party  could  have  performed 
that  agreement,  if  he  had  been  subpoenaed. 

Here  the  agreement  is  only  not  to  proceed  further ;  it  does  not 
appear  that  the  plaintiff  is  a  witness,  or  bound  over ;  he  may  be 
merely  a  voluntary  prosecutor.  In  Fallowes  v.  Taylor,  7  Term  R. 
475  (1798),  see  the  judgment  of  Lawrence  J.,  a  party,  who  had 
been  directed  by  the  magistrates  in  quarter  sessions  to  prosecute 
for  a  public  nuisance,  and  had  prepared  (but  not  preferred)  bills 
accordingly,  took  a  bond  to  himself  for  £500,  conditioned  for  the 
removal  of  the  nuisance ;  and  the  court  held  the  consideration  legal. 
That  case  is  the  stronger,  because  the  plaintiff  had  not,  as  here,  a 
personal  ground  of  action  for  the  thing  done.  Bdgcombe  v.  Rodd,  5 
East,  294  (1804)  is  relied  upon  for  the  defendants.  There  an  action 
was  brought  against  magistrates  for  assault  and  false  imprison- 


30  LEADING  CRIMINAL   CASES. 

leut ;  they  pleaded  that  C.  M.  had  obtained  a  warrant  from  them 
gainst  the  plaintiff  for  a  statutable  misdemeanor,  on  which  the 
laintiff  had  been  committed  till  the  quarter  sessions ;  and  that 
fterwards,  before  the  said  sessions,  it  was  agreed  by  C.  M.  and 
le  plaintiff,  with  the  consent  of  the  defendants,  that  C.  M.  should 
ot  further  prosecute,  and  should  consent  to  the  plaintiff's  dis- 
harge  at  the  sessions  in  full  satisfaction  and  discharge  of  the 
ssault  and  imprisonment ;  that  this  was  done,  and  the  plaintiff 
ccepted  the  non-prosecution  and  the  discharge  at  sessions  in  full 
atisfaction  and  discharge  of  the  assault  and  imprisonment.     In 
nother  (the  third)  plea,  the  previous  agreement  and  consent  of 
he   defendants   were   omitted.     Both   pleas   were  held    bad    on 
.emurrer.     There  was  clearly  no  satisfaction,  because  the  for- 
learance  of  C.  M.  was  only  the  act  of  a  third  party.     The  remarks 
rhich  appear  to  be  in  favor  of  the  present  defendants  were  extra- 
udicial.     It  was  said  that  the  agreement  was  either  illegal  or  no 
atisfaction ;  now,  as  it  clearly  was  no  satisfaction,  the  illegality  is 
lot  shown  by  the  decision.     Lord  Ellenborough  insists  also  upon 
he  right  of  the  Crown  to  the  statutable  penalty  in  that  case  ;  this 
;round  (if  not  removed  by  Eex  v.  Crisp,  1  Barnewall  &  Alderson, 
182)  is  inapplicable  here.     Lord  EUenborough's  language  may  be 
Iwelt  upon ;  but,  if  it  be  understood  in  the  sense  requisite  for  the 
[efendants,  his  reasoning  goes  too  great  a  length ;  for  it  would 
ipply  to    all  proceedings  which  are  criminal  in  form.     He  did 
lowever  seem  to  go  as  far  in  Poole  v.  Bousfield,  1  Campbell,  55, 
1807)  where,  at  nisi  prius,  he  held  that  an  agreement  to  dis- 
iharge  from  a  debt,  in  consideration  of  the  debtor  not  moving  in 
iourt  to  make  the  creditor  answer  the  matters  of  an  affidavit,  was 
llegal  and  void.     Probably  the  reliance  will  principally  be  on  the 
anguage  used  in  Bdgcombe  v.  Kodd,  5  East,  303,  by  Le  Blanc  J. 
vho  said  that  the  prosecution  was  for  a  public  misdemeanor ;  that, 
f  the  plaintiff  had  acted  illegally,  the  defendants  ought  not  to 
lave  consented  to  the  bargain ;  if  legally,  his  discharge  could  be 
10  consideration,  and  the  consent  of  the  defendants  was  unnec- 
!ssary.     It  is  clear  that  this  asserts  too  much.     All  indictable 
)ffences  are  public ;  and,  if  it  be  sought  to  distinguish  between 
;hose  cases  where  an  action  will  lie,  and  those  where,  it  will  not, 
;he  principle  fails ;  it  may  well  be  that  the  public  is  more  inter- 
jsted  in  some  cases  where  an  action  will  lie  than  in  some  where  it 
(rill  not.     A  riot  or  an  unlawful  assembly  may  produce  injury  to 
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the  prosecutor.  In  Beeley  v.  "Wingfield,  11  East,  46  (1809)  a 
party  convicted  at  quarter  sessions  of  a  misdemeanor,  in  ill- 
treating  his  parish  apprentice,  gave  the  prosecutor,  a  parish  officer, 
a  promissory  note  to  cover  part  of  the  expenses  of  prosecution ;  in 
consideration  of  which  the  court  of  quarter  sessions  passed  a 
sentence  lighter  than  would  have  been  passed  otherwise.  This 
court  held  the  consideration  for  the  note  to  be  not  illegal.  No 
stress  can  be  laid  on  the  circumstance  that  the  party  there  had 
been  convicted ;  it  appeared,  as  a  fact,  that  the  payment  did  inter- 
fere with  the  course  of  justice;  the  objection  was  quite  as  strong 
as  on  the  third  count  in  the  present  case,  where  the  agreement  is 
stated  to  be  for  the  costs  of  the  prosecution.  If  such  an  arrange- 
ment is  to  be  permitted  at  all,  it  is  better  that  it  should  be  made 
at  an  early  stage.  In  Baker  v.  Townsend,  7  Taunton,  422  (1817) 
a  party  was  convicted  at  quarter  sessions  of  an  assault ;  and  the 
court  respited  the  judgment,  and  allowed  that,  and  another  alleged 
assault,  and  all  matters  in  difference,  to  be  referred;  the  arbitrator 
awarded  a  sum  in  satisfaction  of  the  assaults,  and  another  in  satis- 
faction of  all  costs  incident  to  the  proceedings ;  and,  debt  being 
brought  on  the  award,  the  count  was  held  good  on  demurrer.  In 
a  recent  case,  Blworthy  v.  Bird,  2  Simons  &  Stuart,  372,  an  agree- 
ment for  a  separation  of  husband  from  wife,  though  comprehending  a 
compromise  of  indictments  for  assault,  was  enforced  in  equity.  In 
Kirk  V.  Strickwood,  4  Barnewall  &  Adolphus,  421,  an  action  was 
brought  on  a  promissory  note  given  by  a  party  convicted  of  disobey- 
ing an  order  of  maintenance,  to  cover  the  amount  of  maintenance  due 
and  costs,  sentence  having  been  deferred  with  a  view  to  the  arrange- 
ment ;  and  the  party,  after  giving  the  note,  was  fined  a  shilling 
and  discharged.  This  court,  on  the  authority  of  Beeley  v.  Wing- 
field,  11  Bast,  46,  held  the  action  maintainable. 

In  Comyns  on  Contracts,  p.  24,  2d  ed.  ch.  2,  the  rule  (8) 
adopted  from  Pothier's  Traits  des  Obligations,  Part  I.  ch.  1,  sect. 
1,  art.  7,  §  98,  tome  1,  p.  45,  ed.  1781,  is  thus  given:  "  However 
general  the  terms  may  be  in  which  an  agreement  is  conceived,  it 
only  comprises  those  things  respecting  which  it  appears  that  the 
contracting  parties  proposed  to  contract,  and  not  others  which 
they  never  thought  of."  If  therefore  there  be  any  state  of  facts 
consistent  with  the  record  under  which  the  agreement  declared 
upon  could  be  legal,  it  is  not  to  be  gratuitously  assumed  that  the 
contractors  had  any  thing  illegal  in  view ;  and  then  the  declaration 
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is  not  answered.  To  the  same  effect  are  Jones  v.  Waite,  5  New 
Cases,  341,  in  Exchequer  Chamber;  affirming  the  judgment  of 
Common  Pleas  in  Waite  v.  Jones,  1  New  Cases,  656 ;  judgment  of 
Exchequer  Chamber  affirmed  in  Dom.  Proc.  Jones  v.  Waite,  9 
Clark  &  Finnelly,  101 ;  Haines  v.  Busk,  5  Taunton,  521 ;  Sewell  v. 
The  Royal  Exchange  Assurance  Company,  4  Taunton,  856 ;  and 
Harrington  v.  Kloprogge,  note  (a)  to  Palmer  v.  Bate,  2  Broderip 
&  Bingham,  678 ;  and  the  principle  was  taken  for  granted  in 
Holland  v.  Hall,  1  Barnewall  &  Alderson,  53.  The  agreement  is, 
not  to  proceed  further.  Now,  if  the  attorney  general  had  entered 
a  nolle  prosequi,  the  plaintiff  would  have  necessarily  abstained 
from  proceeding ;  that  is  the  only  mode,  strictly  speaking,  of  dis- 
continuing an  indictment ;  Blworthy  «.  Bird,  2  Bingham,  258 ;  and, 
from  Rex  v.  Fielding,  2  Burrow,  719,  it  is  probable  that  the 
attorney  general  would  have  so  acted,  the  plaintiff  having  received 
compensation.  A  similar  principle  was  acted  on  by  Lord  Hard- 
wicke  in  The  Mayor  &c.  of  York  v.  Pilkington,  2  Atkyns,  802. 
Besides,  it  is  not  averred  here  that  any  public  crime  had  been 
committed  ;  there  is  no  averment  of  a  riot,  or  of  an  assault  upon 
a  public  officer,  in  fact.  The  last  four  counts  of  the  indictment 
itself  contain  no  charge  of  assaulting  any  public  officer,  but  only 
G.  Key  and  other  individuals ;  this  is  therefore  quite  within  the 
principle  of  Harrington  v.  Kloprogge,  2  Broderip  &  Bingham,  678, 
where  the  agreement  was  held  good  for  so  much  as  could  lawfully 
be  agreed  for.  Suppose  the  defendants  were  innocent ;  might  not 
the  plaintiff  abstain  from  proceeding  ? 

Maule  J.  Would  that  be  a  good  bargain  in  the  case  of  an  in- 
dictment for  felony  ? 

Cases  of  felony  are  distinguished  from  those  of  misdemeanor ; 
it  will  be  admitted  that  in  some  cases  indictments  for  misdemeanor 
may  be  compromised  for  money. 

Martin,  contrsl.  It  appears  by  the  record  that  the  promise  here 
was  made  in  consideration  of  the  plaintiff  abandoning  a  prosecu- 
tion for  assault  on  persons  acting  in  aid  of  a  peace  officer  in  the 
execution  of  his  duty ;  an  offence  which,  by  St.  9  Geo.  IV.  ch. 
31,  §  25,  subjects  the  offender  to  two  years'  imprisonment  with 
hard  labor.  That  is,  at  any  rate,  a  part  of  the  agreement  which  is 
illegal ;  and,  if  illegal,  it  vitiates  the  whole ;  as  appears  by  the 
authorities  cited  in  Mr.  Smith's  note  to  Collins  v.  Blantern,  1 
Smith's  Leading  Cases,  169 ;  the  judgment  of  Tindal  C.  J.  in 
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Shackell  v.  -Eosier,  2  New  Cases,  634,  646 ;  and  Comyns's  Digest, 
Action  upon  the  Case  upon  Assumpsit,  B  13,  P.  4,  P.  7.  The 
consent  of  the  court  could  give  no  legality  to  such  a  contract.  It 
is  suggested  that  a  nolle  prosequi  would  be  a  legal  mode  of  putting 
an  end  to  the  indictment ;  but,  if  the  prosecutor  were  to  engage, 
for  a  payment  of  money,  to  obtain  the  nolle  prosequi,  that  could 
constitute  no  legal  contract.  The  argument  proves  too  much  ;  the 
attorney-general  might  enter  a  nolle  prosequi  on  an  indictment  for 
felony.  The  cases  mentioned  in  the  latter  part  of  the  argument 
on  the  other  side,  are  inapplicable  to  the  present  question.  Hol- 
land V.  Hall,  1  Barnewall  &  Alderson,  53,  cited  for  the  plaintiif,  is 
a  strong  authority  against  him.  There  the  contract  was  primi, 
facie  illegal,  though,  if  certain  other  facts  had  existed,  which  were 
not  shown  either  to  exist  or  not  to  exist,  the  contract  would  have 
been  lawful.  But  the  court  held  it  to  be  illegal ;  and  Abbott  J. 
said :  "  If  there  be,  on  the  face  of  the  agreement,  an  illegal  inten- 
tion, is  it  too  much  to  say,  that  the  burden  lies  on  the  party  who 
uses  expressions  primS,  facie  importing  an  illegal  purpose,  to  show 
that  the  intention  was  legal  ? "  Harrington  v.  Kloprogge,  2 
Broderip  &  Bingham,  678,  decides  merely  that,  where  a  party 
agrees  to  assign  any  office  of  which  he  may  become  possessed,  this 
will  be  construed  as  having  in  view  only  assignable  offices.  Haines 
V.  Busk,  5  Taunton,  521,  was  the  case  of  an  action  by  a  broker 
against  his  principal  for  commission ;  and  the  decision  was  merely 
that  the  principal  could  not  set  up  as  a  defence  that  what  was 
done  for  him  by  the  broker  would  be  illegal  unless  he,  the  princi- 
pal, took  certain  steps.  Elworthy  v.  Bird,  2  Bingham,  258,  shows 
that  a  discontinuance  of  an  indictment,  technically  speaking, 
requires  the  act  of  the  attorney-general ;  under  what  circumstances 
this  can  be  the  foundation  of  a  contract,  is  not  decided.  All  that 
Lord  Hardwicke  did  in  The  Mayor  &c.  of  York  v.  Pilkington, 
2  Atkyns,  302,  was  to  prevent  parties  who  were  plaintiflFs  before 
him  from  prosecuting  the  same  matter  criminally  in  a  court  where 
they  would  themselves  have  been  judges.  Rex  v.  Pielding,  2  Bur- 
row, 719,  shows  nothing  as  to  the  terms  on  which  a  prosecution 
may  be  put  an  end  to ;  it  contains  only  an  intimation  that  the 
attorney-general  would  probably  stay  it  when  the  prosecutor  had 
commenced  a  civil  action.  It  is  true,  as  the  plaintiff  contends,  that 
the  declaration  is  not  answered  unless  the  illegality  appear  plainly ; 
but  it  does  so  here.     The  question  is,  not  merely  whether  it  be  an 
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offence  to  forbear  prosecuting  for  a  misdemeanor,  but  whether  the 
law  will  enforce  a  contract  to  pay  money  for  such  forbearance. 
The  difficulty  of  distinguishing  between  different  kinds  of  misde- 
meanor has  been  urged  on  the  other  side.  There  is,  no  doubt, 
such  a  difficulty ;  and,  if  the  question  were  quite  new,  probably 
the  courts  would  hold  it  illegal  to  compromise  for  money  any 
prosecution  whatever.  This  seems  to  be  the  view  of  Alderson  B. 
in  Garth  v.  Earnshaw,  3  Younge  &  Collyer  Eq.  Exch.  584.  At  the 
utmost,  the  legality  must  be  confined  to  cases  in  which  the  whole 
matter  of  the  indictment  is  such  as  to  admit  of  satisfaction  by  a 
payment  to  the  prosecutor. 

As  to  the  cases  cited  in  the  earlier  part  of  the  argument  for  the 
plaintiff.  Eex  v.  Crisp,  1  Barnewall  &  Alderson,  282,  was  a 
decision  only  on  the  statute  18  Bliz.  ch.  5.  Williams  v.  Hedley, 
8  East,  378,  is  rather  in  favor  of  the  defendants ;  for  it  was  there 
held  that  money  paid  to  compromise  a  prosecution  for  misdemeanor 
might  be  recovered  back,  the  objection  being  that  the  person 
paying  was  particeps  criminis,  which  the  court  overruled  on  the 
ground  that  he  was  not  an  informer,  a  plaintiff,  or  a  party  suing 
out  process,  so  as  to  be  within  the  prohibition  of  statute  18  Bliz. 
ch.  5,  §§  3,  4.  In  Johnson  v.  Ogilby,  3  P.  Wms.  279,  no  more 
appears  than  a  suggestion  of  counsel,  not  expressly  adopted  by  the 
court ;  and  from  Mr.  Cox's  note  (1)  there  it  rather  seems  that  the 
court  disallowed  it.  In  1  Story's  Equity  Jurisprudence,  pp.  297, 
298,  §  294  (3rd  ed.  1843,  Boston)  it  is  said ;  "  Agreements,  which 
are  founded  upon  violations  of  public  trust  or  confidence,  or  of  the 
rules,  adopted  by  courts  in  furtherance  of  the  administration  of 
public  justice,  are  held  void."  "  Agreements,  founded  upon  the 
suppression  of  criminal  prosecutions,  fall  under  the  same  consider- 
ation. They  have  a  manifest  tendency  to  subvert  public  justice." 
The  report  of  Drage  v.  Ibberson,  in  2  Espinasse  N.  P.  C.  643,  is 
probably  incorrect ;  it  states  that  Lord  Kenyon  said  "  he  should 
adhere  to  the  class  of  cases  which  held,  that  the  consideration 
being  the  settling  a  misdemeanor,  might  be  good  in  law ; "  but 
there  is  no  such  class.  The  nonsuit  in  that  case  may  however  be 
supported  on  another  ground ;  however  incorrect  the  transaction, 
trover  would  not  lie  for  the  paper  on  which  the  note  was  written, 
inasmuch  as  the  property  was  parted  with,  though  the  note  itself 
might  be  one  which  could  not  be  indorsed.  The  cases  cited  from 
.  Kyd  on  Awards  seem  to  suggest  a  sound  limitation ;  namely,  that 
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no  compromise  should  be  allowed  except  when,  there  having  been 
a  conviction,  the  court,  though  it  suspends  the  judgment  or  inflicts 
only  a  nominal  punishment,  retains  in  its  own  hands  the  control  of 
the  proceeding  till  it  comes  to  its  technical  close.  There  seems 
also  to  be  no  objection  to  parties  being  bound  over  not  to  commit 
an  offence.  Rex  v.  Lord  Falkland,  Kyd  on  Awards,  66,  2d  ed. 
appears  to  have  been  a  hasty  proceeding,  not  well  considered. 
Edgcombe  v.  Rodd,  5  East,  294,  has  not  been  distinguished ;  the 
reasoning  of  Le  Blanc  J.  cannot  be  answered.  It  does  not  appear 
that  in  Pallowes  v.  Taylor,  7  Term  R.  475,  there  was  more  than  a 
bond  conditioned  to  remove  the  nuisance ;  no  stipulation  to  abstain 
from  prosecuting  appears.  It  is  admitted  that  Poole  v.  Bousfield, 
1  Campbell,  55,  is  a  direct  authority  for  the  defendants.  Beeley 
V.  Wingfield,  11  East,  46 ;  Baker  v.  Townsend,  7  Taunton,  422  ; 
and  Kirk  v.  Strickwood,  4  Barnewall  &  Adolphus,  421,  are  ex- 
plainable on  the  ground  already  pointed  out ;  there  had  been  con- 
victions in  all  those  cases.  There  was  also  a  conviction  in  Elworthy 
V.  Bird,  2  Simons  &  Stuart,  372;  and,  besides,  the  argument 
there  seems  to  have  turned  on  the  distinction  between  different 
kinds  of  assault ;  it  was  not  suggested  that  an  indictment  for  a 
riot  or  for  an  assault  on  a  public  officer  could  be  compromised. 
This  case  therefore  must  be  decided  on  the  principle  afl&rmed  in 
Collins  V.  Blantern,  2  Wilson,  341,  347.  It  is  immaterial  whether 
the  defendant  was  guilty  or  not ;  if  he  was,  the  prosecution  ought 
not  to  have  been  compromised ;  if  he  was  not,  it  ought  not  to  have 
been  instituted,  or  to  have  been  persevered  in,  and  the  abandon- 
ment of  it  can  be  no  consideration.  The  authorities  are  collected 
in  Chitty  on  Contracts,  p.  674,  3d  ed. 

Bliss,  in  reply.  Only  one  of  the  indictments  in  Elworthy  v. 
Bird,  2  Simons  &  Stuart,  72,  had  been  prosecuted  to  conviction 
when  the  compromise  took  place.  The  difficulty  felt  by  Alderson  B. 
in  Garth  v.  Earnshaw,  3  Younge  &  Collyer  Eq.  Exch.  584,  seems  to 
have  arisen,  not  from  the  compromise  of  the  indictment,  but  from  the 
relation  of  husband  and  wife ;  the  report  is  however  very  unsatis- 
factory. The  distinction  between  cases  where  there  has,  and 
thosewhere  there  has  not,  been  a  conviction  will  not  account  for 
the  distinction  between  felonies  and  misdemeanors.  Even  in  the 
case  of  a  conviction,  it  would  be  in  the  power  of  the  prosecutor  to 
abstain  from  bringing  the  defendant  up  for  judgment.  The  class 
of  cases  adverted  to  by  Lord  Kenyon  in  Drage  v.  Ibberson,  2  Espi- 
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iiasse  N.  P.  C.  643,  is  sufficiently  shown. by  Collins  v.  Blantern,  2 
Wilson,  341,  347,  and  Johnson  v.  Ogilby,  8  P.  Wms.  279,  and  by 
the  notorious  practice  of  compromising  assaults.  The  authorities 
cited  in  the  latter  part  of  the  argument  for  the  plaintiff  were  not 
brought  forward  as  establishing  the  general  legality  of  com- 
promises; the  answers  given  to  them  are  therefore  inapplicable. 
Haines  v.  Busk,  6  Taunton,  521,  was  not  decided  on  the  ground  now 
suggested  for  the  defendants,  but  on  the  legality  of  the  compromise. 

Qur.  adv.  vult. 

TiNDAL  C.  J.  in  this  vacation  (June  13),  delivered  the  judg- 
ment of  the  court. 

This  was  an  action  on  an  agreement,  by  which  the  defendants, 
in  consideration  (inter  alia)  that  the  plaintiff,  being  the  prosecutor 
of  an  indictment  preferred  against  certain  persons  for  an  assault 
and  riot,  would  not  proceed  further  on  such  indictment,  undertook 
and  promised  plaintiff  to  pay  him  a  certain  amount  of  money. 
•  The  declaration  averred  that,  in  pursuance  of  such  agreement, 
the  plaintiff  did  not  proceed  further  with  the  indictment,  and  did, 
with  the  assent  of  the  then  defendants,  inform  the  court,  before 
which  the  indictment  was  pending,  of  the  premises,  and,  by  leave  of 
the  court,  forbore  to  give  evidence  upon  the  indictment ;  and  that 
thereupon  the  said  defendants  in  such  indictment  were  acquitted. 

The  defendants  pleaded  several  pleas  to  this  action;  but  the 
most  material  plea  is  that  which  raised  the  question,  whether 
the  consideration  for  the  said  supposed  promise  was  illegal,  and  the 
promise  therefore  void. 

Upon  demurrer,  the  Court  of  Queen's  Bench  held  this  to  be  so ; 
and  the  same  question  has  been  argued  before  us  on  the  writ  of 
error.  And  we  think  the  judgment  of  the  Queen's  Bench  was 
right. 

It  seems  clear,  from  the  various  authorities  brought  before  us 
on  the  argument,  that  some  misdemeanors  are  of  such  a  nature 
that  a  contract  to  withdraw  a  prosecution  in  respect  of  them,  and 
to  consent  to  give  no  evidence  against  the  parties  accused,  is 
founded  on  an  illegal  consideration.  Such  was  the  case  of  Collins 
V.  Blantern,  2  Wilson,  341,  347,  which  was  the  case  of  a  prosecution 
for  perjury.  It  is  strange  that  such  a  doubt  should  ever  have 
been  raised.  A  contrary  decision  would  have  placed  it  in  the 
power  of  a  private  individual  to  make  a  profit  to  himself  by  doing 
a  great  public  injury.    It  is  difficult  to  comprehend  the  case  of 
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Johnson  v.  Ogilby,  as  reported  in  3  P.  Wms.  277,  279.  There  a 
prosecution  for  a  fraud  was  suppressed,  and  that  suppression  made 
the  consideration  for  an  agreement  to  pay  money.  The  distinc- 
tion between  felony  and  misdemeanor  seems  to  hare  been  the 
foundation  of  the  decision,  if  it  was  made,  by  Lord  Talbot,  a 
distinction  overruled  in  Collins  v.  Blantern,  2  "Wilson,  341,  347, 
which  was  decided  at  a  later  period.  It  is  not  indeed  at  all 
clear  that  the  indictment  for  the  fraud  was  compromised  as  a 
part  of  the  agreement,  or  that  the  fraud  was  an  indictable  one ; 
and  perhaps  the  case  may  be  so  explained.  If  not,  it  cannot,  we 
conceive,  be  sustained  as  law. 

In  Drage  v.  Ibberson,  2  Bspinasse  N.  P.  C.  643,  however, 
Lord  Kenyon  adverted  to,  and  stated  that  he  should  adhere  to  the 
class  of  cases  which  held  that  the  consideration  for  an  agreement, 
being  the  settling  of  a  misdemeanor,  might  be  good  in  law.  Thus  a 
settlement  of  an  indictment  for  a  nuisance,  preferred  by  public 
authority,  was  held  a  lawful  consideration  for  a  bond  binding  the 
defendant  to  remove  the  nuisance ;  we  presume,  on  the  ground, 
which  however  is  not  very  satisfactory,  that  the  main  object  of  the 
prosecution,  the  removal  of  the  nuisance,  was  thereby  effected. 
Fallowes  v.  Taylor,  7  Term  R.  475.  But  the  court  seem  to  have 
overlooked  the  consideration  that  a  defendant,  who  had  infringed 
a  public  right,  was  thereby  entirely  freed  from  the  punishment 
due  to  a  violation  of  public  law.  In  Edgcombe  v.  Eodd,  5  Bast, 
294,  Le  Blanc  J.  assigns  this  as  a  reason  for  the  consideration  be- 
ing illegal,  that  there  the  prosecution  was  for  a  public  misdemeanor, 
and  not  for  a  private  injury,  to  the  prosecutor.  It  is  difficult  to 
reconcile  this  principle,  which  we  think  a  just  one,  with  the 
decision  in  Fallowes  v.  Taylor,  7  Term  R.  475  ;  nor  can  Poole  v. 
Bousfield,  1  Campbell,  55,  be  reconciled  with  it.  There,  an  agree- 
ment to  stifle  a  motion  against  the  defendant,  that  he  should 
answer  the  matters  of  an  affidavit,  was  held  illegal. 

But  there  is  a  class  of  cases,  such  as  Beeley  v.  Wingfield,  11 
East,  46,  and  Baker  v.  Townsend,  7  Taunton,  422,  which  do  not  at 
all  break  in  upon  sound  principles.  These  are  cases  where  the 
private  rights  of  the  injured  parti/  are  made  the  subject  of  agreement, 
and  where  by  the  previous  conviction  of  the  defendant,  the  rights  of 
the  public  are  also  preserved  inviolate.  As  Gibbs  0.  J.  in  the 
latter  case  well  observes,  "  the  parties  have  referred  nothing  but 
what  they  have  a  right  to  refer.    They  have  referred  the  several 
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assaults "  (by  -which  we  understand  him  to  mean  their  several ' 
rights  to  damages  for  those  assaults) ;  "  these  may  be  referred. 
They  have  referred  the  right  of  possession ;  that  may  be  referred. 
The  reference  of  all  matters  in  dispute  refers  all  other  their  civil 
rights ; "  which  words  show  our  previous  interpretation  to  be 
correct.  The  case  of  Beeley  v.  Wingfield,  11  East,  46,  was  after 
conviction ;  and  the  promissory  note  seems  merely  to  have  been 
given  for  the  expenses  of  the  prosecution,  and  was  obviously  a 
part  of  the  punishment  inflicted  by  the  court  after  conviction  of 
the  offence. 

Indeed  it  is  very  remarkable  what  very  little  authority  there  is 
to  be  found,  rather  consisting  of  dicta  than  decisions,  for  the 
principle,  that  any  compromise  of  a  misdemeanor,  or  indeed  of 
any  public  offence,  can  be  otherwise  than  illegal,  and  any  promise 
founded  on  such  a  consideration  otherwise  than  void.  If  the 
matter  were  res  Integra,  we  should  have  no  doubt  on  this  point. 
We  have  no  doubt  that,  in  all  offences  which  involve  damages  to 
an  injured  party  for  which  he  may  maintain  an  action,  it  is  com- 
petent for  him,  notwithstanding  they  are  also  of  a  public  nature, 
to  compromise  or  settle  his  private  damage  in  any  way  he  may 
think  fit.  It  is  said,  indeed,  that  in  the  case  of  an  assault  he  may 
also  undertake  not  to  prosecute  on  behalf  of  the  public.  It  may 
be  so ;  but  we  are  not  disposed  to  extend  this  any  further. 

In  the  case  before  us,  the  offence  is  an  assault  coupled  with  riot 
and  the  obstruction  of  a  public  officer.  No  case  has  said  that  it  is 
lawful  to  compromise  such  an  offence. 

Nor  do  we  think  that  the  assent  of  the  judge  was  material. 

We  entirely  agree  in  the  observations  of  the  Court  of  Queen's 
Bench  as  to  this  part  of  the  case ;  and  we  think  the  judgment  of 
the  Queen's  Bench  must  be  afi&rmed. 

Judgment  affirmed. 
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Jones  v.  Rice.^ 

October  Term  1836. 

Compoundinff  Offences. 
« 
A  promissory  note,  given  for  compounding  a  public  prosecution  for  a  misdemeanor,  is 
founded  upon  an  illegal  consideration. 

Assumpsit  on  a  promissory  note,  dated  January  1,  1835,  made 
by  the  defendant  to  the  plaintiff,  for  $147*. 

At  the  trial,  before  Shaw  0.  J.  it  appeared  that  on  the  night  of 
December  31, 1834,  a  ball  was  given  at  the  house  of  Joel  Jones, 
in  Sudbury ;  that  an  attempt  was  made,  by  the  defendant  and 
others,  to  interrupt  the  ball  by  violence ;  that  a  riot  ensued,  in 
which  some  injury  was  done  to  J.  Jones  and  others,  assembled  at 
the  ball ;  that  a  complaint  was  filed  before  a  justice  of  the  peace, 
and  a  warrant  issued  by  him  against  some  of  the  rioters  ;  that  the 
persons  assembled  at  the  ball  chose  a  committee  to  report  on  the 
terms  which  should  be  proposed  to  the  accused,  for  a  settlement 
of  the  difficulty ;  that  the  committee  reported  that  the  accused 
should  pay  the  sum  of  $184 ;  that,  of  this  amount,  the  sum  of  |40 
was  for  damages  sustained  by  three  individuals,  $10  for  the 
services  of  the  officer,  and  |2  for  the  services  of  the  magistrate, 
and  that  the  balance  was  for  the  purpose  of  stopping  that  and 
other  prosecutions ;  that  it  was  thereupon  voted,  by  those  assembled 
at  the  ball,  that  if  the  accused  would  pay  the  sum  proposed,  or 
give  security  for  it,  the  other  party  would  do  nothing  more  about 
the  matter  ;  that  the  accused  agreed  to  the  terms,  and  paid  about 
$40,  and  the  defendant,  at  their  request,  gave  the  note  in  suit  for 
the  balance ;  that  J.  Jones  and  others,  including  the  plaintiff, 
then  signed  a  receipt  "  in  full  for  all  damages  sustained  by  the  ball 
party  assembled,  &c,  and  all  other  demands  of  any  name  or  nature 
of  said  ball  party ; "  and  that,  in  consequence  of  this  arrangement, 
the  officer  made  no  return  of  the  warrant,  and  no  further  pro- 
ceedings were  had  upon  the  complaint. 

The  chief  justice  was  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover,  because  the  evidence  proved  a  want  of  con- 
sideration, or  a  bad  consideration,  for.  the  note ;  and  the  plain- 

'  18  Pickering,  440. 
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tiff  consented  to  a  nonsuit,  subject  to  the  opinion  of  the  whole 
court. 

Soar,  for  the  plaintiff,  did  not  contend  that  a  promise  made  for 
the  purpose  of  compounding  a  criminal  prosecution  is  founded  on 
a  good  consideration,  although  it  had  been  so  held  in  England, 
wliere  the  offence  was  under  a  felony ;  but  he  relied  on  the  point, 
that  the  plaintiff  might  have  maintained  a  civil  action  for  the  injury 
sustained  by  him,  and  had  a  right  to  compromise  such  action,  and 
that  such  right  was  not  affected  by  the  circumstance,  that  an  offence 
against  the  public  had  been  committed  at  the  same  time.  Collins 
V.  Blantern,  2  "Wilson,  34l.  Edgcombe  v.  Eodd,  5  East,  294.  1 
Chitty  Grim.  Law,  4.  Harrison  v.  Parker,  6  Bast,  168.  Drage  v. 
Ibberson,  2  Espinasse  N.  P.  0.  643.  Eallowes  v.  Taylor,  7  Term 
E.  475.  Johnson  v.  Ogilby,  3  P.  Wms.  276.  Petersdorf's  Ab. 
Compounding ;  4  Bl.  Comm.  136. 

*S'.  H.  Mann,  for  the  defendant,  cited  Collins  v.  Blantern,  2 
Wilson,  341 ;  Beeley  v.  Wingfield,  11  East,  46  ;  Baker  v.  Town- 
send,  7  Taunton,  422  ;  4  Bl.  Comm.  363. 

Putnam  J.  delivered  the  opinion  of  the  court.  The  facts  reported 
disclose,  that  divers  persons  committed  an  aggravated  riot  and 
assault  upon  the  plaintiff  and  others,  and  that  the  note  was  given 
partly  for  the  damages  and  expenses  which  the  plaintiff  and  others 
had  sustained,  and  partly  for  their  agreement  no  further  to  pros- 
ecute for  the  offence  against  the  public.  The  sum  of  $52  was 
given  for  the  damages  and  expenses,  and  |132  for  the  compound- 
ing of  the  misdemeanor ;  part  was  paid  in  money,  and  the  balance 
was  secured  by  the  note  now  sued. 

Cases  have  been  cited  from  the  English  authorities  which  sus- 
tain the  distinction  between  considerations  arising  from  the  com- 
pounding of  felonies,  which  is  admitted  to  be  illegal,  and  the 
compounding  of  misdemeanors,  which  is  alleged  to  be  lawful;  but 
it  appears  that  there  is  a  conflict  in  the  decisions  upon  this  matter. 
In  Drage  v.  Ibberson,  2  Espinasse  N.  P.  C.  643,  Lord  Kenyon  held, 
that  the  consideration  for  settling  a  misdemeanor  was  good  in  law. 
And  the  case  of  Pallowes  v.  Taylor,  7  Term  R.  745,  proceeds  upon 
the  same  principle.^  It  was  there  held  by  Lord  Kenyon  and  the 
rest  of  the  court,  that  a  bond  given  to  the  plaintiff,  (who  was  clerk 
of  the  quarter  sessions,  and  who  was  directed  to  prosecute  the 

'  But  see  the  observations  of  Lord  Denman  C.  J.  ante  p.  218,  and  of  Tindal 
C.  J.  ante  237,  on  these  cases. 
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defendant  for  a  public  nuisance),  conditioned  to  remove  the 
nuisance,  was  valid,  notwithstanding  it  was  taken  by  the  plaintiff 
for  his  own  use,  he  agreeing  not  to  prosecute  for  the  nuisance. 

We  do  not  think  that  such  a  power  is  vested  in  individuals.  It 
would  enable  them  to  use  the  claim  of  the  government  for  their 
own  emolument,  and  greatly  to  the  oppression  of  the  people.  It  has 
a  direct  tendency  to  obstruct  the  course  of  the  administration  of 
justice ;  and  the  mischief  extends,  we  think,  as  well  to  misdemean- 
ors as  to  felonies.  1  Russell  on  Crimes,  210.  Edgcombe  v.  Rodd, 
5  East,  301. 

The  power  to  stop  prosecutions  is  vested  in  the  law  officers  of 
the  commonwealth,  who  use  it  with  prudence  and  discretion.  If 
it  were  given  to  the  party  injured,  who  might  be  the  only  witness 
who  could  prove  the  offence,  he  might  extort  for  his  own  use 
money,  which  properly  should  be  levied  as  a  fine  upon  the  criminal 
party  for  the  use  of  the  commonwealth.  The  case  at  bar  furnishes 
a  strong  illustration  of  the  illegality  of  such  a  proceeding.  The 
plaintiff  claimed  and  got  the  notCj  to  secure  to  his  own  use  four 
times  as  much  as,  in  his  own  estimation,  liis  individual  damage 
amounted  to.  Now  the  sum  thus  secured  might  be  more  or  less 
than  the  rioters  would  have  been  fined ;  but  whether  more  or  less 
is  altogether  immaterial,  for  no  part  of  it  belonged  to  the  party. 
He  might  settle  for  his  own  damage  from  the  riot ;  but  it  would 
enable  the  party  to  barter  away  the  public  right  for  his  own  emolu- 
ment if  we  were  to  hold  that  the  consideration  of  this  note  was 
lawful. 

We  are  all  of  opinion  that  the  nonsuit  must  stand. 

The  question  discussed  in  Keir  v.  Leeman  is  of  very  general  interest,  and  the 
case  itself  one  of  great  authority.  Nothing  can  be  of  greater  importance  than 
that  the  law  should  be  well  settled  and  understood  upon  the  question,  in  what 
cases  and  to  what  extent  public  offences  may  be  lawfully  made  the  subject  of 
private  compromise  and  arrangement ;  and  yet  it  is  remarkable  how  little  author- 
ity was  to  be  found  upon  the  subject,  and,  of  that  little,  how  much  that  was  con- 
flicting and  uncertain.  The  full  examination  of  the  subject  in  the  cases  in  the 
text,  renders  further  discussion  of  it  unnecessary.  The  old  rule,  that  the  law 
will  not  allow  a  criminal  charge  to  be  disposed  of  by  private  agreement  or  com- 
promise, applies  universally,  in  cases  of  felony.'     Any  agreement  not  to  give 

1  Where  an  indictment  for  compounding  felony  alleged  that  the  defendant  desisted  from 
prosecuting,  and  it  appeared  that  he  did  prosecute  to  conviction,  the  defendant  was  held 
entitled  to  be  acquitted.  Bex  v.  Stone,  4  Carrington  &  Payne,  879,  per  Bosanqnet  J.  But 
Mr.  Greaves  queries,  whether,  if  the  indictment  had  omitted  this  averment  it  would  have 
been  good.  The  offence  seems  to  be  the  letting  the  thief  go  without  prosecution.  1  Russell 
on  Crimes,  195  note.   4th  ed. 

VOL.  II.  16 
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evidence  against  a  party  accused  of  felony,  on  his  trial,  or  in  any  way  to  com- 
pound such  a  charge,  was  long  since  held  to  be  entirely  illegal  and  void;  Com- 
pounding a  mere  charge  of  felony  is  also  illegal ;  as  where  a  person,  having 
charged  a  man  before  a  magistrate  with  embezzlement,  agrees  not  to  prosecute 
the  charge  in  consideration  of  a  bill  of  exchange  being  accepted  by  another 
person.  Fivaz  v.  Nicholls,  2  Common  Bench,  501.  See  Bigelow  v.  Wood- 
ward, 16  Gray,  560.  And  so  far  is  this  principle  carried,  so  entirely  void  is 
such  a  contract,  that  a  note  given  to  compound  a  felony  is  void  even  in  the  hands 
of  a  honk  fide  indorsee.  Bell  v.  Wood,  1  Bay,  249,  dictum ;  the  note  in  this 
case  having  been  overdue  when  passed  to  the  plaintiff.  To  render  a  promise 
void  however,  because  the  consideration  was  the  sitting  of  a  criminal  prosecu- 
tion, the  promise  must  be  made  for  gain,  and  not  merely  for  motives  of  kind- 
ness and  compassion.  Ward  ».  Allen,  2  Metcalf,  63.  Commonwealth  v.  Pease, 
16  Massachusetts,  at  p.  94. 

This  principle  was  settled  in  Jones's  Case,  reported  in  1  Leonard,  203,  as  fol- 
lows :  "  Hen.  Jones  had  stolen  the  Plate  of  Trinity  CoUedge  in  Oxford,  and  by 
mediation  of  his  friends  it  was  concluded  and  agreed,  that  no  Evidence  should 
tie  given  against  him  at  the  Sute  of  the  CoUedge,  and  that  the  CoUedge  should 
be  recompenced  for  the  losse,  and  two  of  his  Friends,  Brien  and  Brice  were 
bound  uto  Doctor  Underbill,  Rector  of  Lincoln  CoUedge  in  Oxford,  (but  unto 
the  use  of  the  Master  and  Scholrs  of  Trinity  CoUedge)  upon  condition  that  if 
the  said  Obligor  paid  forty  pounds  within  six  months  after  the  said  Hen.  Jones 
should  be  acquitted  &  released  of  the  troubles  wherein  he  now  is,  with  the 
safety  of  his  life,  that  then,  &c.  In  debt  upon  the  Obligation  The  Defendants 
pleaded  that  he  was  indicted  at  the  Assizes  at  Ox.  Arraigned  upon  it,  scil.  for 
the  steaUng  of  the  said  Plate,  and  found  guilty  thereof,  and  had  his  Clergy,  and 
was  burned  in  the  hand,  &  he  demanded  Judgment  of  this  Action,  upon  which 
there  was  a  Demurrer:  Wind.  If  the  words  had  been  to  pay  the  money,  after 
that  Henry  Jones  should  be  released  and  acquitted  of  the  troubles  in  which  he 
now  is  without  any  more,  the  Defendants  had  been  bounden  to  pay  the  mony. 
Periam.  If  the  words  of  the  condition  had  been,  that  after  Henry  Jones  should 
be  acquitted  of  the  Felony,  then  no  mony  payable,  but  here  the  words  are  with 
safety  of  his  life :  but  here  he  conceived,  that  the  intent  of  the  Obligation  was, 
that  no  Evidence  should  be  given,  and  so  to  save  his  life  from  the  Gallows,  for 
which  the  Defendants  might  have  shewed  the  special  matter,  and  averred  that 
the  Obligation  was  made  for  the  discharge  of  a  Felon,  and  so  against  the  Law, 
&c.  but  now,  they  cannot  take  advantage  of  it,  and  afterwards  Judgment  was 
given  for  the  Plaintiff." 

In  Mason  v.  Watkins,  2  Ventris,  109,  the  rule  adopted  in  Jones's  Case  was 
followed:  "An  Action  of  Debt,  upon  a  Bond  of  201.  The  Defendant  demanded 
Oyer  of  the  Condition,  which  was,  That  the  ObUgor  should  not  himself  bring 
any  Evidence  at  the  Assizes  to  prove  the  two  Cows  now  in  Question  between 
one  Owen  Mason  the  Younger,  and  the  said  Watkins,  to  be  the  Cows  of  the 
^aid  Watkins  or  of  Robert  Gillo ;  and  that  the  said  Gillo  shall  set  in  a  Bill  of 
Ignoramus,  that  then  the  Bond  should  be  void.  The  Defendant  pleaded  quod 
ipse  de  deb  praed.  virtute  Scripti  Obligat  prtedict'  onerari  non  debet,  because 
that  one  of  the  said  Cows  was  the  Cow  of  the  said  Watkins,  and  the  other  of 
the  said  Gillo ;  and  that  before  the  Bond,  Owen  Mason  jun.  in  the  said  Condition 


KEIR  V.   LEEMAN.      JONES  V,   RICE.  243 

mentioned,  being  the  Plaintiflf 's  Son,  stole  the  said  two  Cows,  and  was  imprisoned 
thereupon ;  and  the  Defendant  Watkins  was  bound  by  Eecognizance  to  prosecute 
him  at  the  Assizes  for  the  said  Felony ;  and  there  the  said  Mason  jun.  was  indicted 
and  convicted,  and  the  Defendant  did  give  Evidence  that  one  of  the  Cows  was 
his,  prout  bene  licuit,  and  that  the  Defendant  did  not  give  any  Evidence  by 
himself,  or  any  one  else,  to  prove  the  two  Cows  to  be  the  Cows  of  the  Defendant, 
or  the  Cows  of  the  said  Gillo,  &  hoc  paratus  est  verificare,  &c.,  unde  petit  judi- 
cium, &c.  To  this  the  Plaintiff  demurred,  and  upon  the  first  Opening,  Judg- 
ment was  given  for  the  Defendant ;  for  the  Condition  is  against  Law,  viz.  to  shift 
off  Evidence  of  Felony,  and  that  makes  the  Bond  void,  vide  Jones's  Case,  1 
Leonard,  203,  and  the  Court  recommended  it  to  Serjeant  Pawlet,  who  was  a 
Judge  in  Wales  where  the  Plaintiff  lived,  to  see  to  have  him  prosecuted  for 
taking  such  a  Bond." 

In  Palmer  v.  Smith,  5  New  Hampshire,  563,  a  person  had  been  arrested  for 
passing  counterfeit  bills ;  the  defendant  agreed  to  pay  the  prosecutors  for  their 
loss  by  the  counterfeit  money,  and  for  their  expenses,  and  also  to  indemnify  them 
against  their  recognizances  to  appear  against  the  accused  party ;  and  borrowed 
the  money  of  the  plaintiff  for  this  purpose,  and  with  his  knowledge  that  it  was 
to  be  so  used.  The  money  was  paid  to  the  prosecutors,  and  they  did  not  appear 
against  the  accused,  and  their  recognizances  were  forfeited.  It  was  held,  that 
the  plaintiff  could  not  recover  the  money  lent  for  this  illegal  purpose.  See  also 
Shaw  V.  Spooner,  9  New  Hampshire,  200 ;  Hinesburgh  v.  Sumner,  9  Vermont, 
23. 

In  Hinds  v.  Chamberlain,  6  New  Hampshire,  225,  the  defendant  being  sued 
for  an  assault  and  battery,  compromised  with  the  plaintiff,  giving  his  note  for  $26, 
the  plaintiff  agreeing,  as  part  of  the  consideration  for  the  note,  that  he  would 
also  indemnify  the  defendant  against  any  public  prosecution  which  might  be  insti- 
tuted for  the  same  amount.  The  note  was  held  entirely  void,  Parker  J.  saying : 
"  How  is  an  individual  to  indemnify  in  such  case  ?  He  has  no  power  to  stay  the 
arm  of  public  justice.  He  has  no  authority  to  prevent  a  prosecution.  Any 
attempt  so  to  do,  by  suppressing  evidence,  would  be  of  itself  illegal.  Plumer 
V.  Smith,  6  New  Hampshire,  563.  If  a  prosecution  is  instituted,  and  conviction 
follows,  —  and  it  may  here  be  remarked  that  all  parties  seem  to  have  understood 
that  an  offence  had  been  committed,  although  the  obligees  did  not  expressly 
admit  it,  —  the  sentence  of  the  law  might  be  imprisonment  of  the  offenders. 
But  the  obligor  could  not  be  vouched  in  to  receive  the  sentence,  and  be  subjected 
to  the  imprisonment  in  the  place  of  those  who  had  committed  the  crime,  nor 
could  he  voluntarily  offer  himself  to  appease  the  demands  of  the  law  against  the 
obligees.  They  must  suffer  the  imprisonment ;  and  how  then  is  indemnity  to 
be  made,  and  compensation  given  for  imprisonment  in  pursuance  of  a  legal 
sentence  of  a  court  of  justice,  for  an  offence  against  the  laws  of  the  land.  If 
the  defendant  were  thus  lawfully  imprisoned,  surely  he  would  not  be  heard  in 
courts  of  justice,  in  an  action  on  his  bond,  to  recover  an  indemnity  for  the  suffer- 
ing which  the  law  had  imposed  on  him  for  its  violation ;  nor,  it  is  believed,  was 
a  hearing  in  chancery  ever  yet  known  to  estimate  in  dollars  and  cents  how  much 
damage  it  had  been  to  an  individual  that  the  righteous  judgment  of  the  law  had 
been  executed  upon  him."  See  Corley  v.  Williams,  1  Bailey,  688 ;  Vincent  v. 
Groom,  1  Yerger,  430.     And  although  a  discontinuance  be  obtained  by  consent 
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of  the  prosecuting  officer,  it  has  yet  been  held,  that  a  contract  to  pay  for  procur- 
ing such  discontinuance  is  void.     Shaw  v.  Keed,  30  Maine,  105. 

In  Regina  v.  Richards,  11  Cox  C.  C.  43,  the  prisoner  was  indicted  for  threat- 
ening to  accuse  the  prosecutor  of  an  infamous  crime  with  a  view  to  extort  money. 
Blackburn  J.  instructed  the  jury :  "  Whether  the  crime  charged  upon  the  prose- 
cutor by  the  prisoner  was  or  was  not  one  in  fact  is  not  material  in  this,  that  if 
the  prisoner  intended  to  extort  money  by  threatening  to  make  the  accusation,  he 
is  equally  guilty  whether  it  was  or  was  not  true ;  but  it  is  material  for  you  in 
considering  what  was  the  intention  of  the  prisoner  in  demanding  the  money.  If 
the  prisoner  believed  the  statement  of  his  son,  that  the  prosecutor  had  committed 
an  infamous  crime  on  him,  and,  acting  on  that  belief,  went  to  the  prosecutor  and 
accused  him  of  the  crime,  but  without  any  purpose  at  that  time  to  extort  money 
by  such  accusation,  he  had  not  been  guilty  of  the  offence  laid  in  this  indictment, 
and  if,  after  the  accusation  is  made,  with  a  belief  in  its  truth,  the  prisoner 
endeavored  to  compromise  it  by  payment  of  money,  he  might  be  guilty  of  the 
offence  of  compounding  a  felony,  but  he  would  not  be  guilty  of  obtaining  money 
by  threats." 

But  an  agreement  to  settle  a  misdemeanor  may,  in  some  cases,  be  perfectly 
valid ;  and  indictments  for  various  species  of  misdemeanors  are  continually,  and 
with  the  sanction  of  the  courts,  referred  to  an  arbitrator  for  decision.  Blanchard 
V.  Lilly,  9  East,  497.  Russell  on  Arbitration  (London  ed.  1856),  12.  A  rule 
of  very  general  application,  as  to  what  criminal  matters  may  be  referred,  is  thus 
stated  by  Gibbs  C.  J.  in  Baker  v.  Townshend,  as  reported  in  1  Moore,  124 : 
"Where  a  party  injured  has  a  remedy  by  action  as  well  as  by  indictment, 
nothing  can  deter  such  party  from  referring  the  adjustment  of  the  reparation 
which  he  is  to  receive  to  arbitration,  although  a  criminal  prosecution  may  have 
been  commenced." 

A  similar  rule  is  laid  down  in  the  following  case.  An  indictment  for  a  con- 
spiracy, to  obstruct  persons  in  carrying  on  their  business  as  owners  of  omni- 
buses, had  been  referred,  at  the  suggestion  of  the  judge  before  whom  the  trial  had 
commenced.  On  the  case  coming  before  the  Court  of  King's  Bench,  on  another 
point,  Patteson  J.,  in  his  judgment,  adopted,  as  containing  a  statement  of  the  com- 
mon law,  the  following  passages  from  a  note  to  Chitty's  Statutes,  1  Chitty's  Statutes, 
33,  note  (b)  to  stat.  9  &  10  Wm.  III.  ch.  15 :  "  That  criminal  offences  which  are 
personal,  such  as  assault,"  &c.  ' '  and  for  which  an  action  of  damage  would  lie,  may, 
it  is  said,  be  submitted  to  arbitration;"  and  "if  an  indictment  has  been  pre- 
ferred in  any  such  case,  the  matter  of  complaint  may  still  be  referred  by  leave  of 
the  court."  Rex  v.  Bardell,  5  Adolphus  &  Ellis,  619 ;  8.  c.  reported  as  Rex  v. 
Shillibeer,  6  Dowling,  238.  Referring  to  the  above  case  on  a  subsequent  occa- 
sion, the  court,  adopting  the  principles  above  cited,  declined  to  lay  it  down  as 
law,  that  an  indictment  for  conspiracy  could  be  referred.  Regina  v.  Hardey,  14 
Queen's  Bench,  529. 

In  cases  of  ordinary  assaults,  where  the  party  injured  has  proceeded  by  indict- 
ment, all  the  authorities  concur  that  the  policy  of  the  law  will  admit  of  a  com- 
promise or  reference.  Elworthy  v.  Bird,  cited  by  Lord  Denman  in  the  text, 
ante,  p.  220.  Blake's  Case,  6  Rep.  43.  Horton  v.  Benson,  Freeman,  20.  Russell 
on  Arbitration  (London  ed.  1856),  14.  In  several  of  the  United  States,  pro- 
vision is  made  by  statute  for  compromising  certain  misdemeanors  in  special  cases. 
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It  is  quite  clear  that  an  indictment  for  perjury  cannot  legally  be  referred. 
Regina  v.  Hardey,  14  Queen's  Bench,  629.  Collins  v.  Blantern,  2  Wilson, 
341.  Notwithstanding  an  opinion  expressed  in  an  earlier  case,  Kex  v.  Cotes- 
batch,  2  Dowling  &  Ryland,  265,  it  is  now  decided  that  an  indictment  for  non- 
repair of  a  highway  is  not  capable  of  being  lawfully  determined  by  arbitration, 
as  it  is  not  a  case  in  which  the  party  injured  had  a  remedy  by  action.  Regina  v. 
Blakemore,  14  Queen's  Bench,  644.  See  Rex  v.  Cotton,  3  Campbell,  444. 
A  presentment  and  proceedings  before  commissioners  of  sewers,  to  procure  the 
removal  of  some  wears  and  hatches  in  a  river,  have  been  made  the  subject-matter 
of  a  valid  award.     Doddington  v.  Bailward,  7  Dowling,  640. 

After  conviction,  a  compromise  has  often  been  sanctioned  by  the  courts. 
Thus  agreements  of  compromise  made  by  the  defendants,  with  the  approval  of 
the  court,  after  conviction  of  the  several  misdemeanors  of  ill-treating  a  parish 
apprentice,  Beeley  v.  Wingfield,  11  East,  46,  and  of  disobeying  an  order  of 
maintenance,  made  by  justices,  have  been  sustained  as  legal.  Kirk  v.  Strick- 
wood,  4  Barnewall  &  Adolphus,  421 ;  1  Nevile  &  Manning,  275.  See  also 
Goodall  V.  Lowndes,  6  Queen's  Bench,  464.  In  criminal  matters,  after  con- 
viction before  a  court  of  Quarter  Sessions,  a  reference  is  lawful ;  for  where  a 
defendant,  after  conviction  before  the  Quarter  Sessions  on  an  indictment  for 
assault,  was  called  up  for  judgment,  and,  by  the  recommendation  of  the  court, 
the  prosecutor  and  defendant  entered  into  an  agreement  of  reference  respecting 
the  matters  in  difference  between  them,  including  the  assault  and  the  costs  of  the 
indictment ;  on  its  being  contended,  on  the  strength  of  Rex  v.  Harding,  2  Sal- 
keld,  477,  that  the  Quarter  Sessions  had  no  power  to  refer  the  matter  to  be 
determined  by  another,  the  Court  of  Common  Pleas  sustained  the  validity  of  the 
submission.     Baker  v.  Townshend,  7  Taunton,  422 ;  1  Moore,  120. 

It  seems  the  better  opinion,  though  there  is  no  express  decision  on  the  point, 
that  the  consent  of  the  court  in  which  an  indictment  is  pending  for  trial  must  be 
obtained  in  order  that  the  reference  should  be  effectual. 

In  the  generality  of  the  cases  cited  with  respect  to  the  reference  of  criminal 
matters,  it  will  be  seen  that  the  sanction  of  the  court  was  given  to  the  submis- 
sion or  compromise ;  and  from  the  statement,  1  Chitty's  Statutes,  83,  note  (6) 
to  9  &  10  Wm.  III.  ch.  16,  by  Patteson  J.  in  the  case  Rex  v.  Bardell,  5  Adolphus 
&  Ellis,  619,  repeated  in  Regina  v.  Hardey,  14  Queen's  Bench,  529 :  "  That 
if  an  indictment  has  been  preferred,"  &c.  "  the  matter  may  still  be  referred 
by  the  leave  of  the  court,"  it  may  probably  hereafter  be  determined  that  the 
criminal  matters  there  mentioned,  which  before  indictment,  the  parties  may  sub- 
mit of  themselves,  require  the  leave  of  the  court  to  give  a  sanction  to  the  refer- 
ence after  an  indictment  has  been  preferred.  Russell  on  Arbitration  (London 
ed.  1866),  16,  16. 

The  compounding  of  informations  on  penal  statutes  is  a  misdemeanor  against 
public  justice,  by  contributing  to  make  the  laws  odious  to  the  people.  4  Bl. 
Comm.  136.  1  Russell  on  Crimes,  197.  4th  ed.  Therefore,  in  order  to  dis- 
courage malicious  informers,  and  to  provide  that  offences,  when  once  discovered, 
shall  be  duly  prosecuted,  it  was  enacted  by  the  18  Eliz.  ch.  6,  §  4,  that  if  any 
person,  "  by  color  or  pretence  of  process,  or  without  process  upon  color  or 
pretence  of  any  matter  of  offence  against  any  penal  law,  make  any  composition, 
or  take  any  money,  reward,  or  promise  of  reward,"  without  the  order  or  consent 
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of  some  court,  he  shall,  &c.  This  statute  does  not  apply  to  penalties  which  are 
only  recoverable  by  information  before  justices ;  and  an  indictment  for  making  a 
composition  in  such  a  case  was  held  to  be  bad,  on  motion  in  arrest  of  judgment. 
Kex  V.  Crisp,  1  Bamewall  &  Alderson,  282.  And  see  Rex  v.  Sontherton,  6  East 
126. 

A  party  is  liable  to  the  punishment  prescribed  by  the  18  Eliz.  ch.  6,  for  taking 
the  penalty  imposed  by  a  penal  statute,  though  there  is  no  action  or  proceeding 
for  the  penalty.  The  prisoner  applied  to  one  Round,  and  demanded  five  pounds, 
as  »  penalty  which  Round  had  incurred  under  the  General  Turnpike  Act,  by 
suffering  his  wagon  to  be  drawn  on  a  turnpike  road  by  more  than  four  horses. 
Round  had  incurred  such  a  penalty,  and  the  prisoner  obtained  the  money  by  way 
of  composition  to  prevent  any  legal  proceedings ;  no  process  had  been  sued  out, 
and  no  information  had  been  laid  before  a  magistrate.  The  prisoner  having  been 
convicted,  judgment  was  respited,  upon  a  doubt  whether  the  offence  was  within 
the  statute,  so  as  to  subject  the  prisoner  to  the  specific  punishment  therein 
prescribed,  inasmuch  as  no  action  or  proceeding  was  depending  in  which  the 
order  or  consent  of  any  court  in  Westminster  Hall  for  a  composition  could  have 
been  obtained.  But  the  Judges  were  all  of  opinion  that  the  conviction  was 
right,  and  that  the  statute  applies  to  all  cases  of  taking  a  penalty  incurred,  or 
pretended  to  be  incurred,  without  leave  of  a  court  at  Westminster,  or  without 
judgment  or  conviction.    Rex  v.  Gotley,  Russell  &  Ryan  C.  C.  84. 

A  person  may  be  convicted  under  the  18  Eliz.  ch.  5,  §  4,  for  taking  money 
upon  color  or  pretence  of  a  party  having  committed  an  offence,  though  in  fact 
no  offence  liable  to  a  penalty  has  been  committed  by  the  person  from  whom  the 
money  is  taken.  One  Peverill,  who  kept  a  retail  beer-shop,  but  had  no  license 
to  sell  spirits,  having  given  a  woman  a  glass  of  gin,  as  a  new-year's  gift,  the 
prisoner  threatened  to  prosecute  him  for  selling  gin  without  a  license,  and  after- 
wards obtained  money  from  Peverill,  as  a  reward  for  forbearing  to  prosecute  him  for 
the  supposed  offence  of  selling  gin  without  a  license.  No  information  was  actu- 
ally preferred,  nor  any  process  sued  out.  It  was  objected  that,  as  no  offence 
had  been  actually  committed  by  Peverill,  and  as  no  process  had  been  issued,  or 
information  laid  against  him,  the  case  was  not  within  the  statute.  The  jury 
having  found  the  prisoner  guilty,  upon  a  case  reserved,  the  Judges  thought  that 
the  words  "  upon  color  or  pretence  of  any  matter  of  offence,"  extended  to  a 
case  where  no  penalty  had  been  incurred,  and  that  the  conviction  was  right. 
Regina  ».  Best,  2  Moody  C.  C.  124 ;  9  Carrington  &  Payne,  368. 

There  is  a  class  of  cases,  which  may  here  be  noticed,  in  which  the  considera- 
tion has  been  held  to  be  illegal,  as  against  public  policy.  In  the  case  of  Kings- 
bury B.  Ellis,  4  Gushing,  678,  a  promissory  note  was  given  to  the  plaintiff,  who 
was  a  magistrate,  for  the  amount  of  fines  and  costs  imposed  by  him  upon  the 
defendant,  the  maker  of  the  note,  on  a  criminal  charge.  In  an  action  on  the 
note,  it  was  held  that  the  consideration  was  illegal,  being  in  violation  of  public 
duty.  Chief  Justice  Shaw  delivered  the  opinion  of  the  court:  "This  case  is 
quite  distinguishable  from  that  of  Beeley  v.  Wingfield,  11  East,  46,  cited  in  the 
'  argument ;  that  was  a  note  given  to  parish  officers,  at  the  recommendation  of  the 
court,  as  an  indemnity  for  expenses  personally  incurred  by  the  parish.  But  such 
a  proceeding  as  this  is  entirely  contrary  to  public  policy.    If  a  magistrate,  or 
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any  other  judicial  officer,  could  enter  into  a  negotiation  with  a  convict,  take  a 
contract  to  himself,  and  enforce  it  by  law,  it  would  operate  as  a  temptation  to 
the  judge,  and  lead  to  the  oppression  of  the  accused  by  the  use  of  public  process. 
If  the  judge  might  take  a  note  with  surety,  he  might  take  a  pledge  of  personal, 
or  a  mortgage  of  real  estate,  or  make  any  other  contract  in  his  own  name.  It 
would,  we  think,  lead  to  complicated  relations  between  ministers  of  the  law  and 
parties  accused,  entirely  inconsisteiit  with  the  purity,  simplicity,  and  directness, 
which  should  ever  characterize  the  administration  of  the  criminal  law.''  A  justice 
of  the  peace  sentenced  a  prisoner,  whom  he  had  convicted  of  larceny,  to  pay  a 
fine  and  costs,  and,  on  his  failure  to  pay  them,  delivered  a  mittimus  to  an  officer, 
who,  while  conducting  the  prisoner  to  jail,  took  the  promissory  note  of  a  third 
person  for  the  amount  of  the  fine  and  costs,  and  his  own  fees,  payable  to  the 
justice,  and  discharged  the  prisoner.  The  note  was  held  to  be  void,  for  illegality 
of  consideration ;  the  court  saying  that  the  act  of  the  officer  was  clearly  a  viola- 
tion of  his  official  duty,  and  against  public  policy.  Bills  v.  Comstock,  12  Met- 
calf,  468. 

But  in  these  cases,  as  in  all  other  illegal  contracts,  if  the  contract  has  been 
fully  executed,  —  if  the  money,  or  other  consideration,  has  been  fully  paid,  —  it 
cannot  be  recovered  back.  Worcester  v.  Eaton,  11  Massachusetts,  368.  Dixon 
V.  Olmstead,  9  Vermont,  310.     Bailey  v.  Brick,  11  Vermont,  262. 

The  reader  should  carefully  distinguish  the  questions  discussed  in  this  note 
from  others  liable  to  be  confounded  with  them,  arising  in  civil  jurisprudence. 
The  right  to  take  amends  applies  to  many  cases  of  private  injuries ;  yet  it 
is  sometimes  a  question  of  fact,  whether  the  amends  taken  were  not  intended 
to  operate  as  a  compounding  of  the  public  offence.  And  it  is  sometimes  a 
question  of  law,  whether  the  court  will  enforce  an  obligation  given  to  pay  for 
the  private  injury,  as  having  been  obtained  under  circumstances  calculated  to 
obstruct  the  course  of  public  justice.  It  must  be  remembered  that  if,  in  a  par- 
ticular case,  the  plaintiff  is  not  permitted  to  prevail  in  his  civil  suit,  the  conse- 
quence does  not  necessarily  follow  that  he  would  be  indictable.  See  1  Bishop 
Crim.  Law,  §  650.  4th  ed. 


The  King  v.  Pbacb.^ 

May  8,  1820. 

Evidence  —  Variance  hy  Proof  of  two  Persong  of  the  same  Name. 

Upon  an  indictment  for  an  assault  upon  E.  E.,  it  is  sufficient  to  prove  that  an  assault 
was  committed  upon  a  person  bearing  that  name,  although  it  appear  that  two  per- 
sons bore  the  same  name,  E.  E.  the  elder  and  B.  E.  the  younger. 

The  defendant  was  indicted  for  an  assault  and  battery,  stated  on 
the  record  to  have  been  upon  the  person  of  Elizabeth  Edwards. 
Plea,  not  guilty.     At  the  trial  at  the  last  spring  assizes  for  the 
'  3  Barnewall  &  Alderson,  679. 
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county  of  Hereford,  before  Holroyd  J.  it  appeared  that  there  were 
two  persons,  a  mother  and  a  daughter,  both  of  the  name  of  B.  B., 
and  that,  in  point  of  fact,  the  assault  had  been  committed  on  the 
daughter.  It  was  objected,  at  the  trial,  that  this  proof  varied  from 
the  indictment,  inasmuch  as  B.  B.  must  be  presumed  to  be  E.  B. 
the  elder.  The  objection  was  overruled,  and  the  defendant  con- 
victed ;  and  now,  the  defendant  being  brought  up  for  judgment, 

W.  E.  Taunton  renewed  his  objection.  In  Lepiot  v.  Brown,  1 
Salkeld,  7,  it  was  held,  that  if  father  and  son  are  both  called  A.  B., 
by  naming  A.  B.  the  father  prima  facie  shall  be  intended.  So  in 
Wilson  V.  Stubbs,  Hobart,  330,  the  court  said,  that  one  being 
named  Ealf  Stubbs,  without  addition,  should  never  be  accounted 
the  younger,  but  the  elder  of  the  two  of  that  name.^  Here  the  ob- 
jection is,  to  the  description  of  the  prosecutrix,  the  person  against 
whom  the  offence  has  been  committed.  There  are  two  persons 
bearing  the  name  of  Blizabeth  Edwards ;  and  the  person  there- 
fore in  the  indictment  must  be  taken  to  be  the  elder.  And  he 
cited  Hawkins  P.  C.  vol.  3,  tit.  Appeals,  §  l06 ;  and  Viuer  Ab. 
vol.  14,  tit.  Indictment,  N.  15, 16,  17. 

Per  Curiam.  The  crime  charged  in  the  indictment  has  been 
proved.  Eor  it  is  stated,  that  the  defendant  committed  an  assault 
on  Blizabeth  Edwards,  and  that  has  been  proved.  It  is  not  abso- 
lutely necessary  that  the  indictment  should  specifically  describe 
the  individual  on  whom  the  assault  was,  for  otherwise  an  indict- 
ment would  be  bad,  which  charged  that  the  assault  was  committed 
on  a  person  to  the  jurors  unknown.  The  question  here  is,  not 
whether  the  party  assaulted  has  been  rightly  described,  but  who 
the  party  is  who  is  described  in  the  indictment  as  having  been 
assaulted.  Here  that  has  been  sufficiently  proved.  The  objection 
therefore  is  not  sustainable. 

Judgment  for  the  Crown. 

The  ratio  decidendi  of  this  case  is,  that  where  a  person  is  described  by  name 
simply,  without  addition,  evidence  that  there  are  two  persons  of  the  same  name 
is  no  variance,  for  the  allegation  is  still  true.  In  The  State  v.  Vittum,  9  New 
Hampshire,  619,  the  indictment  alleged  that  the  defendant  committed  adultery 
with  one  L.  W.  without  any  further  designation.  It  appeared  that  there  were 
in  that  town  two  individuals  of  that  name,  father  and  son,  and  that  the  son  used 
the  addition  of  "junior"  to  his  name,  and  was  thereby  well  known  and  dis- 


'  Sweeting  ».  Fowler,  1  Starkie  N.  P.  C.  106.    Stebbing  v.  Spicer,  8  Com- 
mon Bench,  827.    Purcell  Crim.  PI.  68. 
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tinguished  from  his  father.  It  was  held,  that  the  defendant  had  the  right  to 
understand  that  the  offence  was  charged  to  have  been  committed  with  the  father, 
and  that  evidence  of  adultery  with  the  son  was  not  admissible  in  evidence.  Upon 
this  ground,  this  case  is  not  in  conflict  with  The  King  v.  Peace.  In  that  case,  it 
did  not  appear  as  in  The  State  v.  Vittum,  that  there  was  any  usual  designation 
of  the  daughter  as  junior  or  younger.  In  Hodgson's  Case,  1  Lewin  C.  C.  236, 
the  prisoner  was  indicted  for  stealing  a  horse,  the  property  of  Joshua  Jennings. 
It  appeared  in  evidence,  that  the  horse  was  the  property  of  Joshua  Jennings, 
the  son  of  Joshua  Jennings,  the  father.  For  the  prisoner,  it  was  objected,  that 
the  person  named  in  the  indictment  must  be  taken  to  be  Joshua  Jennings  the 
elder.  But  Parke  J.  on  the  authority  of  The  Kingi).  Peace,  overruled  the  objec- 
tion. The  same  point  was  afterwards  ruled  on  the  same  authority  in  Bland's  Case, 
York  Summer  Assizes,  by  BoUand  B.  1  Lewin  C.  C.  236.  In  a  recent  case  in 
Maine,  the  same  objection  was  taken  as  in  Rex  v.  Peace,  and  was  overruled. 
The  State  v.  Grant,  22  Maine,  171.  In  this  case,  which  was  an  indictment  for 
larceny,  the  property  charged  to  have  been  stolen  was  alleged  to  have  been 
"  the  property  of  one  Eusebius  Emerson  of  Addison  in  the  county  of  Washing- 
ton." The  evidence  was,  that  there  were,  in  that  town,  two  persons,  father  and 
son,  and  that  the  property  belonged  to  the  son,  who  had  usually  written  his  name 
with  the  word  "junior"  attached  to  it.  And  it  was  held,  that  junior  is  no  part 
of  a  name,  and  that  the  ownership,  as  Alleged  in  the  indictment,  was  sufficiently 
proved. 

In  an  indictment  for  perjury,  a  suit  in  the  Ecclesiastical  Court  was  stated  to 
have  been  depending  between  A.  B.  and  C.  D.  The  proceedings  of  the  suit, 
when  produced,  were  between  A.  B.  and  C.  D.  the  eMer,  and  it  was  held  that 
there  was  no  variance.  Rex  v.  Bailey,  7  Carrington  &  Payne,  264.  So  where 
an  indictment  for  perjury  alleged  that  there  was  a  plaint,  in  which  William 
Withers,  the  younger,  was  plaintiff,  and  the  plaint  was  merely  "  William  Withers, 
plaintiff,"  Rolfe  B.  held  that  this  was  no  variance.  Regina  v.  Withers,  4  Cox 
C.  C.  17.  In  Rex  v.  Bailey,  ubi  supra,  Williams  J.  referred  to  a  manuscript 
case  before  Lawrence  J.,  where  it  was  alleged  that  there  was  an  indictment 
against  A.  B.  and  C.  D.  at  a  former  time,  and,  on  the  record  being  produced,  it 
appeared  that  it  was  an  indictment  against  A.  B.  and  C.  D.  the  younger,  and 
the  variance  was  held  to  be  fatal ;  on  which  it  was  observed  that  that  must  have 
been  on  the  ground  that  if  a  person  was  named  simply  it  meant  the  elder. 

Where  an  indictment  alleged  an  assault  on  T.  A.  a  deputy  sheriff,  and  an 
obstructing  of  him  in  the  performance  of  his  duties  as  such,  proof  that  the  person, 
on  whom  the  assault  was  committed,  was  commissioned  as  a  deputy  sheriff,  by 
the  name  of  T.  A.  Junior,  is  not  a  variance.  Commonwealth  v.  Beckley,  3  Met- 
calf,  330.  "To  support  the  indictment,"  said  Wilde  J.,  "it  must  have  been 
proved  that  the  person  named  therein,  and  in  the  commission,  was  one  and  the 
same  person ;  and  after  verdict  it  must  be  presumed  that  it  was  so  proved.  The 
defendant's  counsel  rely  on  the  decision  in  Boyden  v.  Hastings,  17  Pickering, 
200.  But  the  cases  differ.  There  the  plaintiff  undertook  to  describe  the  record 
of  a  judgment,  and  did  not  describe  it  correctly.  Not  so  in  the  present  case. 
The  indictment  does  not  allege  by  what  name  and  addition  Adams  was  com- 
missioned as  deputy  sheriff.  There  is  therefore  no  error  of  description.  In  the 
former  case,  there  was  a  mistake  in  the  declaration.    It  was  a  question  as  to  the 
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pleadings.  In  the  present  case,  it  is  merely  a  question  of  proof.  Suppose  an 
action  is  brought  in  the  name  of  A.  B.,  and  there  is  a  special  declaration  on  a 
promissory  note,  as  payable  to  him,  and  a  note  is  offered  in  evidence,  payable  to 
A.  B.  junior,  that  would  be  a  variance  which  could  not  be  cured  by  proof  that 
the  note  was  given  to  him,  by  the  name  of  A.  B.  junior ;  but  he  must  amend 
his  declaration,  as  was  done  in  Boyden  v.  Hastings.  But  suppose  in  the  like 
case,  such  a  note  is  offered  in  evidence  in  an  action  for  money  had  and  received ; 
then  the  plaintiff  may  prove  that  the  note  was  given  to  A.  B.  by  the  name  and 
addition  of  A.  B.  junior ;  which  is  alike  in  principle  to  the  present  case." 


The  State  v.  Freeman.^ 

/  d^Z^^    '^  '  J"ly  Term  1843. 

Indictment  —  Need  not  be  certified  to  be  "A  True  Bill." 

The  omission  of  the  words  "  a  true  bill,!'  does  not  vitiate  an  indictment. 

Indictment  for  forgery.  After  a  trial,  and  verdict  of  guilty,  the 
counsel  for  the  prisoner  moved  in  arrest  of  judgment,  "  because 
there  is  no  legal  evidence  that  the  paper  purporting  to  be  a  bill  of 
indictment  was  ever  found  to  be  '  a  true  bill,'  by  the  grand  jury." 
The  bill  was  signed  by  the  foreman,  but  the  words,  "  a  true  bill," 
were  omitted.  The  question  was  transferred  to  this  court  for 
determination. 

Fox,  County  Solicitor,  for  the  State. 

Butler  (of  Massachusetts),  for  the  prisoner. 

Gilchrist  J.  It  has  always  been  customary,  in  our  practice,  that 
an  indictment  should  be  certified  by  the  foreman  of  the  grand  jury 
to  be  "  a  true  bill."  This  form  has  been  adopted  from  the  English 
practice,  and  if  the  same  reason  for  it  exist  here  as  in  England, 
its  omission  will  be  a  fatal  defect.  If  it  be  a  mere  form  here, 
without  any  substantial  meaning  or  importance,  the  motion  in 
arrest  of  judgment  must  be  overruled.  A  slight  attention  to  the 
manner  in  which  indictments  originate  in  England  will  show  the 
reason  why  this  form  has  been  there  followed,  and  will  enable  us 
to  determine  whether  the  same  necessity  exists  here. 

In  England,  an  accusation  of  a  crime  is  preferred  to  the  grand 
jury  by  one  or  more  persons  in  the  name  of  the  king,  but  at  the 

'  13  New  Hampshire,  488. 
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suit  of  these  private  prosecutors.  Until  this  accusation  is  found 
by  the  grand  jury  to  be  true,  it  is  merely  a  bill,  and  is  so  to  be 
termed  in  pleading,  and  not  described  as  an  indictment.  The 
prosecutor  must  cause  the  bill  to  be  properly  prepared  and  en- 
grossed upon  parchment.  After  considering  the  bill,  and  the 
evidence  in  support  of  it,  if  the  grand  jury  are  satisfied  of  the 
truth  of  the  charge,  they  indorse  upon  it,  "  a  true  bill."  The  bill, 
thus  indorsed,  becomes  an  indictment,  and  a  complete  accusation 
against  the  prisoner.  The  indictment  is  then  said  to  be  found, 
and  the  prisoner  stands  indicted.  Com.  Dig.  Indictment,  A. 
Crown  Cir.  Com.  32.  1  Ohitty  Crim.  Law,  162, 163,  324.  4  Bl. 
Comm.  302,  303,  304. 

It  is  thus  apparent  that  in  England  there  are  two  parties  who 
must  act  before  an  indictment  can  be  found.  The  prosecutor 
must  draw  up  the  bill,  and  lay  it  before  the  grand  jury  ;  who,  if 
they  find  the  charge  substantiated,  must  certify  that  the  bill  thus 
presented  is  a  true  bill.  This  arises  from  the  fact,  that  in  England 
indictments  are  not  found  unless  upon  some  charge  brought  by 
an  individual  against  the  prisoner;  and  before  a  person  Can  be 
arraigned  upon  such  a  charge,  it  must  receive  the  certificate  of  the 
grand  jury  that  it  is  true.  But  here  the  practice  is  essentially 
different.  No  bill  is  drawn  up  by  a  private  person,  in  the  first 
instance,  and  laid  before  the  grand  jury  with  evidence  to  support 
it.  Witnesses  are  first  examined  before  the  grand  jury,  who  then 
determine  whether  the  evidence  be  sufficient  to  authorize  them  to 
prefer  a  criminal  charge  against  the  accused.  If  they  think  it  is, 
an  indictment  is  drafted  by  the  attorney-general  or  solicitor,  and 
signed  by  him.  This  proceeding  is  not  like  a  charge  made  by 
some  other  person,  and  laid  before  them  for  their  approval ;  but 
the  indictment  is  the  result,  in  legal  form,  of  their  deliberations. 
The  reason  for  the  English  form  does  not  exist,  for  it  is  unnecessary 
that  they  should  certify  that  their  own  proceedings  are  true. 
There  is,  strictly  speaking,  no  bill  to  be  certified  to  be  correct,  in 
our  practice,  the  distinction  between  a  bill  and  an  indictment, 
which  arises  in  England  from  their  forms,  not  being  necessary 
here.  With  us,  the  accusation  does  not  take  the  form,  first  of  a 
bill  and  then  of  an  indictment,  but  it  exists  only  as  the  latter. 
We  have  held,  in  the  case  of  The  State  v.  Squire,  10  New  Hamp- 
shire, 658,  that  the  signature  of  the  foreman  of  the  grand  jury 
should  be  afiixed  to  indictments,  and  that  nothing  short  of  such 
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authentication  should  be  regarded  as  competent  evidence  of  their 
proceedings.  If  any  thing  more  than  the  signature  of  the  foreman 
could  be  necessary  to  prove  that  the  instrument  signed  by  the 
prosecuting  ofi&cer  is  authorized  by  the  grand  jury,  the  certificate 
should  be,  "  a  true  indictment,"  rather  than  "  a  true  bill."  As 
these  words  are  merely  a  form,  and  moreover  an  incorrect  form ; 
and  as  the  reason  for  them  does  not  exist  here,  we  think  that  their 
omission  is  not  a  ground  for  arresting  the  judgment. 

We  are  aware  that  Webster's  Case,  5  Greenleaf,  432,  is  an  author- 
ity the  other  way.  But  that  case  was  decided  on  the  ground  that  it 
had  always  been  the  usage  in  England  and  in  Massachusetts  to 
affix  these  words  to  an  indictment.  Tlie  reason  why  they  are 
necessary  in  England,  and  the  fact  that  the  mode  of  originating 
indictments  here  is  different  from  that  which  exists  there,  are  not 
adverted  to ;  and  with  all  deference  to  the  eminent  standing  of 
Chief  Justice  Mellen,  who  pronounced  the  judgment  of  the  court, 
we  feel  constrained  to  come  to  a  different  result  from  that  to  which 
his  reasoning  led  him. 

The  motion  in  arrest  of  judgment  is  overruled,  and  there  must 
be  Judgment  on  the  verdict. 

In  several  of  the  United  States  there  have  been  conflicting  decisions  upon 
the  point  decided  in  the  principal  case.  Recently  in  Massachusetts,  it  has  been 
followed  and  approved  as  a  "  decision  placed  upon  grounds  which  are  satisfac- 
tory and  conclusive."  Commonwealth  ».  Smyth,  11  Gushing,  473.  In  this  case 
the  indictment  was  signed  by  the  foreman  of  the  grand  jury,  and  countersigned 
by  the  attorney  for  the  commonwealth;  but  the  words  "  a  true  bill,"  were  no- 
where found  upon  it.  This  deficiency  the  defendant  insisted  was  a  material 
and  fatal  objection  to  it :  first,  because  these  words  are  an  indispensable  part 
of  every  indictment ;  and,  secondly,  because  they  constitute  the  only  recognized 
phraseology  by  which  the  action  of  a  grand  jury,  in  the  due  presentment  of 
a  criminal  accusation,  can  be  legally  authenticated.  Merrick  J. :  "  This  posi- 
tion seems  to  be  well  warranted  by  the  English  decisions ;  and  if  such  an  objec- 
tion were  made  in  those  courts,  it  would  undoubtedly  be  sustained.  For  there 
it  is  held,  that  these  words  are  not  only  indispensable  to  make  a  complete  and 
valid  legal  accusation,  but  that  when  indorsed  upon  a  bill,  they  become  incor- 
porated with,  and  make  a  material  part  of  its  allegations.  This  necessarily 
results  from  the  peculiar  course  of  proceeding  in  the  allowance  and  institution  of 
prosecutions  upon  the  presentment  of  a  grand  jury  in  that  country.  The 
words,  '  a  true  bill,'  obviously  constitute  no  part  of  the  description  of  the  offence 
charged  in  the  indictment.  They  are  not  indispensable  to  the  due  and  legal 
authentication  of  the  action  of  the  grand  jury.  Their  absence  can  subject  the 
accused  to  no  inconvenience  or  disadvantage.  The  reason  upon  which  they  are 
elsewhere  held  to  be  essential  does  not  exist  in  our  practice  and  mode  of  pro- 
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cedure ;  and,  therefore,  this  omission  in  an  indictment  is  simply  the  omission  of 
a  form,  which,  if  oftentimes  found  convenient  and  useful,  is  in  reality  immaterial 
and  unimportant."  In  The  State  v.  Webster,  6  Greenleaf,  373,  it  was  held,  for 
reasons  which  do  not  exist  in  the  criminal  practice  and  mode  of  procedure  in 
this  country,  that  the  omission  of  the  words,  "  a  true  bill,"  was  a  fatal  error.  A 
similar  decision  was  made  in  Nomaque  ».  The  People,  Breese,  109.  "  We  are 
of  opinion,''  said  Smith  J.,  "that  it  was  necessary,  in  order  to  give  the  court  the 
right  to  try  the  prisoner,  that  the  grand  jury  should  have  indorsed  their  finding 
on  the  indictment,  verified  by  the  signature  of  their  foreman.  This  was  indis- 
pensable, and  as  it  appears  not  to  have  been  done,  the  proceedings  were  coram 
non  judice."  In  some  of  the  United  States,  these  words  are  required  by  stat- 
ute. Gardner  v.  The  People,  3  Scammon,  83.  Spratt  ».  The  State,  8  Missouri, 
247.  McDonald  ».  The  State,  8  Missouri,  288.  Commonwealth  v.  Walters,  6 
Dana,  290.  Bennett  v.  The  State,  8  Humphreys,  118.  Laurent  v.  The  State, 
1  Kansas,  313.  But  the  statute  is  directory  merely,  and  the  omission  of  them  is 
no  ground  for  arresting  the  judgment.  The  State  i).  Mertens,  14  Missouri,  94. 
Wau-kon-chaw-neck-kaw  v.  United  States,  Morris  (Iowa)  332.  The  State 
e.  Axt,  6  Iowa  (Clarke)  611.  See  Steele  v.  The  State,  1  Texas,'  142.  The 
words,  "  true  bill "  however  have  been  held  sufficient,  and  as  good  as  "  a  true 
bill."  The  State  v.  Davidson,  12  Vermont,  300.  The  State  v.  Elkins,  Meigs, 
109.  So  have  the  words,  "  a  bill,"  omitting  the  word  "  true."  Sparks  v.  The 
Commonwealth,  9  Barr,  864.  Where  there  was  no  indorsement  of  the  words, 
"  a  true  bill,"  upon  the  indictment,  but  they  were  upon  an  envelope,  in  which 
the  indictment  was  folded,  and  were  followed  by  the  signature  of  the  foreman, 
this  was  held  sufficient,  after  verdict.  Burgess  v.  The  Commonwealth,  2  Vir- 
ginia Cases,  483.     See  Commonwealth  v.  Betton,  6  Cushing,  427. 

Whether  or  not  indictments  should  be  signed  by  the  foreman,  is  also  a  ques- 
tion upon  which  the  authorities  are  conflicting.  In  The  State  v.  Squire,  10  New 
Hampshire,  568,  referred  to  in  the  principal  case,  Upham  J.  said :  "  In  this  coun- 
try, the  practice  has  been,  after  an  indictment  has  been  duly  enrolled,  to  add  the 
finding,  '  This  is  a  true  bill ' ;  and  affix  to  it  the  signature  of  the  foreman ;  and 
indictments  thus  found  are  presented  to  the  court  in  the  presence  of  the  jury. 
This  mode  of  authenticating  indictments  is  analogous  to  that  of  all  our  forms  of 
legal  process,  and  we  can  see  no  good  reason  why  it  should  be  departed  from. 
Indictments  are  our  highest  forms  of  original  proceeding,  and  can  be  found 
solely  by  the  grand  jury,  with  such  advice  merely  as  the  counsel  for  the  State 
may  give ;  and  it  is  highly  proper  that  all  their  acts  should  bear  the  test  of  the 
presiding  officer  of  their  body.  Nothing  short  of  such  authentication  should  be 
regarded  as  competent  evidence  of  their  proceedings ;  and  indictments  thus 
found  should  be  presented  to  the  court  in  the  presence  of  the  jury.  A  change 
in  either  of  these  respects  might  lead  to  doubt  as  to  what  were  the  true  proceed- 
ings of  the  jury,  and  diminish  confidence  as  to  their  definite  and  independent 
action." 

Contrary  decisions  have  been  made  in  South  Carolina,  North  Carolina, 
Georgia,  and  in  Kentucky.  The  State  v.  Creighton,  1  Nott  &  McCord,  266. 
The  State  v.  Coe,  6  Iredell,  440.  The  State  v.  Calhoon,  1  Devereux  &  Battle, 
374.    McGuffie  v.  The  State,  17  Georgia,  498,  510.    Commonwealth  v.  Walters, 
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6  Dana,  290.  In  Commonwealth  v.  Walters,  the  court  said  that  they  knew  of 
no  statute  or  other  authoritative  rule  of  practice  which  requires  that  the  foreman 
of  the  grand  jury  should  put  his  name  on  the  back  of  an  indictment,  either  with 
or  without  the  designation  of  his  character  of  foreman.  In  Mississippi  an 
indictment  indorsed  as  a  true  bill,  and  returned  by  the  authority  of  the  whole 
grand  jury,  is  sufficient,  without  the  special  appointment  of  a  foreman.  Friar 
V.  The  State,  3  Howard,  422.  Peters  ».  The  State,  3  Howard,  433.  The  record 
is  sufficient  evidence  of  the  appointment  of  the  foreman,  by  the  court.  Wood- 
sides  V.  The  State,  2  Howard  (Miss.)  655.  A  variance  between  the  name  of 
the  foreman  on  the  record,  and  his  signature  on  the  indictment,  is  immaterial. 
The  State  v.  Calhoon,  1  Devereux  &  Battle,  374.  The  State  v.  Collins,  3  Dev- 
ereux,  117.  The  State  v.  Stedman,  7  Porter,  495.  The  State  v.  Taggart,  38 
Maine,  298.  It  is  no  ground  for  arresting  judgment,  that  the  foreman  in  his 
signature  has  abbreviated  his  Christian  name,  signing  the  same  with  his  surname 
and  the  initial  of  his  Christian  name.  Commonwealth  v.  Hamilton,'  15  Gray, 
480.  His  name  alone  is  sufficient,  without  the  addition  of  the  words,  "  foreman 
of  the  grand  jury."  The  State  v.  Chandler,  2  Hawks,  439.  The  State  v. 
Brown,  31  Vermont,  602.  Under  a  statute  requiring  indictments  to  be  signed 
by  the  foreman,  it  has  been  decided,  that,  as  the  object  of  the  signature  is  to 
show  to  the  court  that  the  indictment  had  been  passed  upon  and  found  by  the 
grand  jury,  this  is  as  well  shown  by  an  indorsement  of  his  signature  as  by 
placing  it  at  the  foot  of  the  indictment.  Overshiner  v.  The  Commonwealth, 
2  B.  Monroe,  344. 


Rex  V.  Jackson.^ 

Trinity  Term  1822. 

Mape  —  Married  Woman  —  Consent  obtained  ly  Fraud. 

Having  carnal  knowledge  of  a  married  woman  under  circumstances  which  induce  her 
to  suppose  it  is  her  husband.  Held,  by  a  majority  of  the  Judges,  not  to  amount 
to  a  rape. 

The  prisoner  was  convicted  before  Mr.  Justice  Bayley,  at  the 
spring  assizes  at  Lancaster,  in  the  year  1822,  for  a  burglary,  with 
an  intent  to  commit  a  rape  upon  a  married  woman. 

It  appeared  in  evidence  that  the  prisoner  went  into  the  room, 
and  got  into  the  woman's  bed  as  if  he  had  been  her  husband ; 
that  he  was  in  the  act  of  copulation  when  she  made  the  discovery, 
and  immediately,  and  before  completion,  he  desisted.  The  .jury 
found  that  he  entered  the  house  with  intent  to  pass  for  her  hus- 
band, and  to  have  connection  with  her  if  she  did  not  discover  the 
•  Kussell  &  Ryan  C.  C.  486. 
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mistake,  but  not  with  the  intention  of  forcing  her  if  she  made  that 
discovery.  The  learned  judge  thought  it  right  to  reserve  the 
question  for  the  consideration  of  the  Judges,  whether  the  connec- 
tion with  the  woman,  whilst  she  was  under  that  mistake,  would 
have  amounted  to  a  rape,  and  he  accordingly  respited  the  sentence. 
The  case  was  considered  by  the  Judges  in  Trinity  term  1822, 
when  four  Judges  thought,  that  the  having  carnal  knowledge  of  a 
woman  whilst  she  was  under  the  belief  of  its  being  her  husband, 
would  be  a  rape,  but  the  other  eight  Judges  thought  that  it  would 
not ;  and  Dallas  C.  J.  pointed  out  forcibly  the  difference  between 
compelling  a  woman  against  her  will,  when  the  abhorrence  which 
would  naturally  arise  in  her  mind  was  called  into  action,  and  be- 
guiling her  into  consent  and  co-operation ;  but  several  of  the  eight 
Judges  intimated,  that  if  the  case  should  occur  again,  they  would 
advise  the  jury  to  find  a  special  verdict. 


Eegina  v.  Clarke.i 

November  11,  1854. 

JRape  —  Married  Woman  —  Consent  obtained  by  Fraud, 

The  prisoner  had  carnal  knowledge  of  a  married  woman  under  cu-cumstanoes  which 
induced  her  to  suppose  he  w  as  her  husband.  The  jury  found  that  when  he  entered 
the  bed  of  the  prosecutrix  he  intended  to  have  connection  with  her  fraudulently, 
but  not  by  force ;  and  if  detected,  to  desist.  Hdd,  that  the  prisoner  could  not  be 
convicted  of  a  rape. 

The  following  case  was  reserved  for  the  opinion  of  the  Court  of 
Criminal  Appeal  by  Mr.  Justice  Crowder. 

Richard  Clarke  was  tried  before  me  at  the  York  Assizes,  on  the 
16th  July  1854,  on  an  indictment  charging  him  in  the  usual  form 
with  committing  a  rape  on  the  person  of  Jane  Murgatroyd,  the 
wife  of  John  Murgatroyd.  It  appeared  in  evidence  that  Jane  Mur- 
gatroyd went  to  bed  at  half-past  nine  o'clock  in  the  evening, 
leaving  the  outer  door  of  her  house  unfastened,  in  the  expectation 
of  her  husband's  return  home.  Having  fallen  asleep,  she  was 
awakened  at  about  half-past  two  o'clock  by  a  man,  whom  she  be- 
lieved to  be  her  husband,  passing  over  her  and  getting  into  bed  on 

'  Dearsly  C.  C.  397 ;  6  Cox  C.  C.  412. 


256  LEADING   CRIMINAL  CASES. 

the  opposite  side  from  that  on  which  she  was  lying.  She  then  fell 
asleep  again ;  and  in  about  ten  minutes  was  awakened  by  the  man 
in  bed  with  her  drawing  her  towards  him  and  having  connection 
with  her.  She  assented  to  the  connection  in  the  belief  that  the 
man  was  her  husband.  She  afterwards  fell  asleep  again  and 
awoke  in  about  twenty  minutes,  and  then  first  discovered  that  the 
man  in  bed  with  her  was  the  prisoner  at  the  bar,  who,  as  soon  as 
he  found  himself  detected,  jumped  out  of  the  bed  and  went  away. 
The  jury  found  the  prisoner  guilty  ;  but  they  found  also  that  when 
he  entered  the  bed  of  Jane  Murgatroyd,  he  intended  to  have  con- 
nection with  her  fraudulently,  but  not  by  force,  and,  if  detected, 
to  desist ;  whereupon  I  respited  the  sentence,  reserving  for  the 
opinion  of  the  Court  of  Criminal  Appeal  the  question  whether, 
upon  the  above  state  of  facts  and  finding  of  the  jury,  the  prisoner 
is  entitled  to  an  acquittal.  R.  B.  Crowdbr. 

The  case  was  argued  on  the  11th  of  November  1854,  before 
Jervis,  C.  J.,  Alderson  B.,  Coleridge  J.,  Martin  B.  and  Crow- 
dee  J. 

No  counsel  was  instructed  on  behalf  of  the  prisoner. 

a.  Sail  appeared  for  the  Crown. 

Jervis  0.  J.  How  can  you  get  rid  of  the  authority  of  Res  v. 
Jackson? 

Sail.     The  question  is,  whether  that  can  be  supported. 

Crowder  J.  I  reserved  this  case,  because  it  is  stated  in  the  re- 
port of  Rex  V.  Jackson,  that  several  of  the  Judges,  who  held  that 
the  offence  was  not  rape,  intimated  that  if  the  case  should  occur 
again,  they  would  advise  the  jury  to  find  a  special  verdict. 

Hall.  It  is  true  that  it  was  held  by  a  majority  of  the  Judges 
in  Rex  v.  Jackson  that  having  carnal  knowledge  of  a  woman  under 
circumstances  which  induce  her  to  suppose  it  is  her  husband, 
does  not  amount  to  a  rape ;  but  four  of  the  twelve  Judges  who  con- 
sidered that  case  thought  that  a  carnal  knowledge  so  obtained 
would  be  a  rape,  and  though  the  other  eight  Judges  thought  it 
would  not,  several  of  the  eight  intimated,  that  if  the  case  should 
occur  again,  they  would  advise  the  jury  to  find  a  special  verdict. 
The  facts  in  that  case  are  not  distinguishable  from  the  facts  in 
this ;  and  although  the  decision  in  Rex  v.  Jackson  has  been 
followed  in  subsequent  cases,  the  matter  is  still,  I  apprehend, 
open  for  argument,  and  I  contend  that  the  consent  of  the  prosecu- 
trix was  not  to  the  connection  with  the  prisoner,  but  to  a  con- 
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nection  with  her  husband.  She  submitted  to  what  she  supposed 
to  be  the  exercise  of  a  legal  right,  and  the  prisoner  cannot  be 
allowed  to  take  advantage  of  his  own  fraud. 

Jervis  C.  J.  We  have  conferred  with  several  of  the  other 
Judges,  and  we  think  we  cannot  permit  this  question  to  be  opened 
now,  but  we   are  bound  by  the   decision  in  Rex  v.  Jackson. 

The  other  Judges  concurred.  Conviction  quashed. 

In  this  class  of  cases  it  was  at  first  held,  as  was  remarked  by  Lord  Campbell 
C.  J.,  that  fraud  supplied  the  place  of  force.  Regina  v.  Fletcher,  Bell  C.  C.  ^t 
p.  66.  The  question  was  finally  settled  in  Rex  v.  Jackson.  Z%e  principle  is 
that  when  consent  is  obtained  by  fraud,  the  act  does  not  amount  to  rape.  This 
results  from  the  correct  definition  of  the  crime,  which  is  the  ravishing  of  a  woman 
not  against  her  will  but  without  her  consent.  Judgment  of  Lord  Campbell  C.  J. 
in  Regina  u.  Fletcher,  Bell  C.  C.  at  p.  71,  post  p.  259. 

Although  Rex  v.  Jackson  was  not  considered  as  a  satisfactory  decision,  it  was 
held  in  several  cases  since,  that  if  a  man  gets  into  bed  with  a  married  woman, 
and,  by  fraud,  has  connection  with  her,  she  believing  him  to  be  her  husband, 
and  therefore  consenting  to  the  connection,  it  is  not  a  rape.  In  the  first  case, 
Regina  «.  Saunders,  8  Carrington  &  Payne,  265,  on  an  indictment  for  a  rape,  it 
appeared  that  the  prosecutrix  and  her  husband  had  gone  to  bed,  and  that  she 
soon  fell  asleep  with  her  back  towards  her  husband,  and  that  afterwards  she 
was  awoke  by  feeling  a  hand  passed  around  her,  which  turned  her  round ;  and 
she,  supposing  it  to  be  her  husband,  made  no  resistance  to  that,  or  to  the 
connection  which  immediately  followed;  but  that  while  the  connection  was 
going  on,  she  perceived  by  the  person's  breathing  that  it  was  not  her  husband, 
and  immediately  pushed  him  off  her.  The  husband,  had  been  obliged  to  go 
down  stairs,  where  he  remained  a  quarter  of  an  hour.  Gurney  B.  told  the 
jury:  "  I  am  bound  to  tell  you,  that  the  evidence  in  this  case  does  not  estab- 
lish the  charge  contained  in  this  indictment,  as  the  crime  was  not  committed 
against  the  will  of  the  prosecutrix,  as  she  consented,  believing  it  to  be  her  hus- 
band," In  the  second  case,  Regina  v.  Williams,  8  Carrington  &  Payne,  286,  it 
was  opened  that  the  prisoner  had  got  into  bed  with  the  prosecutrix  while 
she  was  asleep,  and  had  penetrated  her  person  before  she  was  aware  that  it 
was  not  her  husband,  and  that  the  prisoner  persisted  and  went  on  to  com- 
plete his  purpose  notwithstanding  her  resistance,  after  she  had  discovered  that 
it  was  not  her  husband ;  and  it  was  submitted,  on  this  state  of  facts,  that  this 
case  was  distinguishable  from  Rex  ».  Jackson,  as  there  the  prisoner  intended  to 
desist  if  discovered,  but  that  here  he  was  determined,  at  all  events,  to  effectuate 
bis  intenti&n.  It  appeared  however  from  the  evidence  of  the  prosecutrix,  that 
the  prisoner  had  got  into  her  bed  while  she  was  asleep,  and  that  she  had 
permitted  him  to  have  connection  with  her,  believing  him  to  be  her  husband, 
and  that  she  did  not  discover  who  he  was  till  after  the  connection  was  over. 
Aldersofl  B. :  "That  puts  an  end  to  the  capital  charge.  The  case  of  Rex 
V.  Jackson  is  in  point."    In  Regina  ».  Case,  Temple  &  Mew  C.  C.  at  p.  324, 
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Alderson  B.  remarked  with  reference  to  B.egina  ».  Saunders,  and  Regina 
».  Williams:  "I  cannot  understand  why  it  is  not  a  rape  or  nothing."'  In 
Regina  v.  Francis,  13  Upper  Canada  Queen's  Bench,  116,  the  decision  in  Rex  v. 
Jackson,  and  in  Regina  v.  Clarke,  was  followed. 

On  the  authority  of  the  judgment  delivered  by  Lord  Campbell  C.  J.  in  Regina 
V.  Fletcher,  Bell  C.  C.  at  p.  71,  post  p.  269,  Kelly  C.  Bj  reserved  for  the  opin- 
ion of  the  Court  of  Criminal  Appeal  the  case  of  Regina  v.  Barrow,  Law  Rep. 
1  C.  C.  156.  The  evidence  of  the  prosecutrix  was  as  follows:  "I  and  my 
husband  lodge  together  at  William  Garner's.  We  sleep  up  stairs  on  the  first 
floor,  and  were  in  bed  together  on  the  night  of  Saturday,  the  21st  of  June. 
I  went  to  bed  about  12  o'clock,  and  about  2  o'clock  on  Sunday  morning  I  was 
lying  in  bed,  and  my  husband  beside  me.  I  had  my  baby  in  my  arms,  and  was 
between  waking  and  sleeping.  I  was  completely  awakened  by  a  man  having 
connection  with  me,  and  pushing  the  baby  aside  out  of  my  arms.  He  was 
having  connection  with  me  at  the  moment  when  I  completely  awoke.  I  thought 
it  was  my  husband,  and  it  was  while  I  could  count  five  after  I  completely  awoke 
before  I  found  it  was  not  my  husband.  A  part  of  my  dress  was  over  my 
face,  and  I  got  it  off,  and  he  was  moving  away.  As  soon  as  I  found  it  was  not 
my  husband,  I  pulled  my  husband's  hair  to  wake  him.  The  prisoner  jumped 
off  the  bed."  On  cross-examination  she  added,  "Till  I  got  my  dress  off  my 
face  I  thought  it  was  my  husband.  After  he  had  finished  I  pulled  the  dress  off  my 
face.  I  was  completely  awakened  by  the  man  having  connection  with  me  and 
the  baby  being  moved."  On  re-examination  she  said,  "  The  baby  was  pushed  on 
farther  into  the  bed."  Bovill  C.  J. :  "  We  have  carefully  considered  the  facts  as 
stated  in  this  case.  It  does  not  appear  that  the  woman,  upon  whom  the  offence 
was  alleged  to  have  been  committed  was  asleep  or  unconscious  at  the  time  when 
the  act  of  connection  commenced.  It  must  be  taken  therefore  that  the  act  was 
done  with  the  consent  of  the  prosecutrix,  though  that  consent  was  obtained  by 
fraud.  It  falls  therefore  within  the  class  of  cases  which  decide  that,  where  con- 
sent is  obtained  by  fraud)  the  act  done  does  not  amount  to  rape." 

There  is  a  class  of  cases  in  which  fraud  has  been  held  to  supply  the  want  of 
both  force  and  violence.  In  Regina  v.  Camplin,  1  Denison  C.  C.  89 ;  1  Car- 
rington  &  Kirwan,  746,  the  prisoner  having  given  a  girl  of  thirteen  years  of  age 
liquor  for  the  purpose  of  exciting  her,  she  became  quite  drunk,  and  when  she 
was  in  a  state  of  insensibility,  he  violated  her.  A  majority  of  the  Judges  held 
that  he  was  guilty  of  rape.  The  principle  on  which  the  judgment  proceeded 
was  explained  by  Patteson  J.  who  when  he  afterwards  passed  sentence  upon 
;the  prisoner,  said:  "  Your  case  comes  within  the  description  of  those  cases  in 
which  force  and  violence  constitute  the  crime,  but  in  which  fraud  is  held  to 
supply  the  want  of  both.''     1  Carrington  &  Kirwan,  at  p.  749. 

In  the  Addenda  to  1  Denison  C.  C.  there  is  the  following  note  of  the  reasons  for 
'the  decision  in  Regina  v.  Camplin,  supplied  by  Parke  B. :  *  "  Of  the  Judges 
'who  are  in  favor  of  the  conviction,  sever4.1  thought  that  the  crime'  of  rape  is 
committed  by  violating  a  woman  when  she  is  in  a  state  of  insensibility,  and  has 
ino  power  over  her  will,  whether  such  state  is  caused  by  the  man  or  not,  the 

1  In  these  oases,  the  prisoners  were  convicted  of  an  assault  under  1  Vict.  ch.  85,  §  11. 

2  Lord  Campbell  0.  J. :  "  That  note  is  a  very  important  one,  and  was  evidently  handed  in 
to  the  reporter  at  the  last  moment."    Eegina  v.  Fletcher,  Bell  C.  C.  at  p.  69. 
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accused  knowing,  at  that  time,  that  she  is  in  that  state ;  and  Tindal  C.  J.  and 
Parke  B.  remarked,  that  in  the  statute  (Westminster  2,  ch.  34)  the  offence  of 
rape  is  described  to  be  ravishing  a  woman  where  she  did  not  consent,  and  not 
ravishing  against  her  will.  But  all  the  ten  Judges  agreed,  that  in  this  case, 
where  the  prosecutrix  was  made  insensible  by  the  act  of  the  prisoner,  and  that 
an  unlawful  act,  and  when  also  the  prisoner  must  have  known  that  the  act  was 
against  her  consent  at  the  last  moment  that  she  was  capable  of  exercising  her 
will,  because  he  had  attempted  to  procure  her  consent  and  failed,  the  offence  of 
rape  was  committed."  The  three  dissenting  Judges  appear  to  have  thought  that 
this  could  not  be  considered  sufficiently  proved. 

The  judgment  of  Lord  Campbell  C.  J.  in  Regina  v.  Fletcher,  Bell  C.  C.  at 
p.  71,  states  the  result  of  the  authorities  tersely  and  satisfactorily :  "  The  question 
is,  what  is  the  real  definition  of  the  crime  of  rape,  whether  it  is  the  ravishing  a 
woman  against  her  will,  or  without  her  consent.  If  the  former  is  the  correct  defi- 
nition, the  crime  is  not  in  this  case  proved ;  if  the  latter,  it  is  proved.  Camplin's 
Case  seems  to  me  really  to  settle  what  the  proper  definition  is ;  and  the  decision 
in  that  case  rests  upon  the  authority  of  an  act  of  Parliament.  The  statute  of 
Westminster  2,  ch.  34,  defines  the  crime  to  be  where  '  a  man  do  ravish  a  woman, 
married,  maid,  or  other,  where  she  did  not  consent  neither  before  or  after.'  2 
Inst.  433.  We  are  bound  by  that  definition.  It  would  be  monstrous  to  say  that, 
if  a  drunken  woman  returning  from  market  lay  down  and  fell  asleep  by  the  road- 
side, and  a  man,  by  force,  had  connection  with  her  whilst  she  was  in  a  state  of 
insensibility  and  incapable  of  giving  consent,  he  would  not  be  guilty  of  rape." 

In  Regina  v.  Case,  1  Denison  C.  C.  680 ;  Temple  &  Mew  C.  C.  318 ;  4  New 
Sessions  Cases,  347  ;  4  Cox  C.  C.  220,  the  prisoner,  a  medical  man,  had  connection 
with  a  girl  of  fourteen  years  of  age  under  the  pretence  that  he  was  thereby  treating 
her  medically  for  the  complaint  for  which  he  was  then  attendipg  her,  and  the 
jury  found  that  she  made  no  resistance  owing  solely  to  the  bon^  fide  belief  that 
such  was  the  case ;  and  he  was  held  to  be  guilty  of  an  assault,  on  the  ground 
that  her  non-resistance  was  caused  by  his  own  fraud.  •  Alderson  B. :  "  The  case 
seems  quite  undistinguishable  from  those  in  which  it  has  been  held  that  if  a  man 
possesses  himself  of  a  woman's  person  by  fraud,  it  is  equivalent  to  force :  the 
objection  that  it  amounted  to  rape  was  not  taken." 

In  a  case  in  the  High  Court  of  Justiciary  in  Scotland,  in  1858,  the  evidence 
was,  that  S.  went  into  the  bed  where  D.'s  wife  was  asleep,  and  had  connection 
with  her  while  she  was  asleep.  Held  that  S.  was  not  guilty  of  rape,  inasmuch 
as  such  a  crime  implies  that  some  force  has  been  used  to  overcome  the  opposing  will 
of  the  prosecutrix,  and  here  no  force  was  in  fact  used.  But  held,  by  Lord  Presi- 
dent Macneill  and  Lord  Ivory,  who  dissented,  that  the  force  essential  to  the 
crime  of  rape  is  relative  to  the  resistance  offered,  and  where  there  is  no  re- 
sistance to  be  overcome,  it  is  not  necessary  to  prove  the  use  of  force.  Regina 
V.  Sweenie,  8  Cox  C.  C.  223.    But  see  Eraser's  Case,  Arkley,  329. 

In  Tennessee  and  in  Alabama  the  principle  settled  by  Rex  v.  Jackson  and 
Regina  v.  Clarke  has  been  adopted.  Wyatt  v.  The  State,  2  Swan,  394.  Lewis 
V.  The  State,  30  Alabama,  64.  In  The  State  v.  Shepard,  7  Connecticut,  54,  the 
precise  point  now  under  consideration  was  not  raised  nor  considered  by  the 
court. 

In  Commonwealth  v.  Fields,  4  Leigh,  648,  on  an  indictment  on  St.  1822,  ch. 
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34,  §  3,  for  an  assault  with  intent  to  commit  a  rape,  the  jury  returned  a  special 
verdict  that  the  defendant,  not  intending  to  have  carnal  knowledge  of  a  white 
woman  hy  force,  got  into  bed  with  her,  and  pulled  up  her  night  garment, 
which  awBjked  her,  using  no  other  force,  and  judgment  of  acquittal  was  ren- 
dered. 


Commonwealth  v.  Maesh.^ 

September  Term  1830. 

Witness —  Competency  of  Co-defendant  in  Criminal  Cases. 

Where  two  are  jointly  indicted  for  uttering  a  forged  note,  and  the  trial  of  one  is  post- 
poned, he  is  not  a  competent  witness  for  the  other. 

In  these  indictments  the  defendants  were  jointly  charged  with 
knowingly  uttering  a  forged  promissory  note.  Marsh  was  tried  on 
both  indictments,  before  Wilde  J.  The  trial  of  Barton  having 
been  continued  to  the  next  term,  he  was  offered  as  a  witness  on 
the  part  of  Marsh ;  but  was  rejected.  Marsh  was  convicted  on 
both  indictments. 

If  Barton  was  not  rightly  rejected,  new  trials  were  to  be  granted ; 
otherwise,  the  verdicts  were  to  stand. 

Dewey,  for  the  defendants.  It  is  not  sufficient,  in  order  to  dis- 
qualify a  witness,  that  he  is  interested  in  the  question,  but  he 
must  be  interested  in  the  event  of  the  suit.  In  this  case  the  ac- 
quittal or  conviction  of  Marsh  can  neither  operate  in  favor  of  the 
witness,  nor  to  his  disadvantage.  If  a  person  is  disqualified  to  be 
a  witness  on  the  part  of  the  accused,  because  he  is  united  with 
him  in  the  indictment,  the  government  may,  at  its  pleasure,  deprive 
the  accused  of  all  his  witnesses.  Commonwealth  v.  Basland,  1 
Massachusetts,  15.  2  Starkie  Ev.  747.  Bentw.  Baker,  3  Term  E.  27. 

Davis,  Solicitor  General,  and  Morris,  for  the  Commonwealth,  cited 
3  Starke  Ev.  1062 ;  Chapman  v.  Graves,  2  Campbell,  333  note ; 
Sawyer  v.  Merrill,  10  Pickering,  16  ;  Man  v.  Ward,  2  Atkyns,  228 ; 
Doiagherty  v.  Dorsey,  4  Bibb,  207 ;  1  Chitty  Crim.  Laiw,  605 ;  1 
Phillipps  Ev.  (N.  York  ed.  1816)  61,  62 ;  The  People  v.  Bill,  10 
Johnson,  95 ;  Eex  v.  Locker,  5  Espinasse  N.  P.  C.  107 ;  Rex  v. 

'  10  Pickering,  57. 
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Lafone,  5  Bspinasse  N.  P.  C.  154  ;  Davis  v.  Levins,  1  Holt  N.  P.  R. 
275 ;  The  State  v.  Carr,  Coxe,  1 ;  Rex  v.  Fletcher,  1  Strange,  633. 

Wilde  J.  drew  up  the  opinion  of  the  court.  It  is  an  inflexible 
rule  of  evidence,  that  parties  of  record,  whether  in  civil  actions  or 
criminal  prosecutions,  are  not  admissible  as  witnesses.  They  are 
not  suffered  to  testify  in  their  own  favor,  nor  are  they  compellable 
to  furnish  evidence  against  themselves. "  The  rule  is  not  founded 
exclusively  on  the  ground  of  interest,  but  on  that  also  of  public 
policy.  Thus,  nominal  parties,  who  may  have  no  real  interest  in 
the  question  to  be  tried,  and  who  are  indemnified  as  to  costs,  are 
nevertheless  excluded  from  testifying.  And  so  in  actions  of  tort, 
one  of  several  defendants  is  not  admitted  to  give  evidence  in  favor 
of  a  co-defendant.  The  same  rule  is  adopted  in  criminal  prose- 
cutions, even  if  the  defendants  are  tried  separately.  This  was 
decided  in  the  case  of  The  People  v.  Bill,  10  Johnson,  95 ;  and 
there  seems  to  be  no  reason  or  authority  for  adopting  a  different 
rule.  If  parties  charged  with  an  offence,  were  permitted  to 
testify  for  each  other,  they  might  escape  punishment  by  perjury. 
If,  in  the  present  case.  Barton,  whose  trial  was  postponed,  had 
been  admitted  as  a  witness  for  the  defendant,  he  might  have  been 
acquitted;  and  then,  on  the  trial  of  Barton,  the  defendant,  in  his 
turn,  might  be  admitted  to  testify  ;  and  thus  they  would  be  allowed 
mutually  to  protect  each  other,  and  evade  the  ends  of  justice.  In 
the  case  of  Rex  v.  Lafone,  5  Espinasse  N.  P.  C.  155,  Lord  Ellen- 
borough  carried  the  rule  still  further,  and  rejected  the  testimony 
of  a  co-defendant  who  had  suffered  judgment,  which  he  held  was  in- 
competent evidence  for  the  other  defendant ;  remarking  that  he  had 
never  known  such  evidence  offered.^  Such  evidence  however  was 
offered  and  admitted  in  the  case  of  Rexz;.  Fletcher,  1  Strange,  633, 
and  it  has  been  admitted  in  this  commonwealth.  After  one  of 
several  defendants  has  been  convicted,  by  his  own  confession,  or 
otherwise,  and  the  conviction  does  not  make  him  incompetent,  there 
seems  to  be  no  good  reason  why  he  should  not  be  permitted  to  testify 
for  or  against  the  other  defendants ;  for,  after  conviction,  he  is  no 
longer  a  party  to  the  issue.  But  however  this  may  be,  it  seems  clear 
that  the  witness  offered  in  the  present  case  was  incompetent,  and 
was  properly  excluded.  Motion  for  new  trial  overruled. 

1  This  case  is  not  supported  either  by  principle  or  authority.  See  8  Kussell  on  Crimes,  612 
note.  4th  ed. 
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Rex  v.  Smith.1 

Easter  Term  1826. 

Wife  —  When  a  Competent  Witness  for  Oo-defendant  of  Husband. 

On  an  indictment  against  eeveraUprisoners,  the  wife  of  any  oi  them  is  inadmissible  as 
a  witness. 

,  The  prisoners  were  tried  before  Mr.  Justice  Littledale,  at  the 
Spring  assizes  in  the  year  1826,  for  the  county  of  Lincohi,  on  an 
indictment  of  burglary. 

Cohley  and  Draper,  in  their  defence,  each  set  up  an  alibi. 

Draper,  after  having  called  and  examined  one  witness  to  prove 
an  alibi  on  his  part,  proposed  to  call  his  daughter  in  further  proof 
of  the  alibi  set  up  by  him ;  but  it  appearing  that  she  was  the  wife 
of  the  prisoner  Smith,  the  learned  judge  thought  that  she  could 
not  be  examined  as  a  witness,  and  did  not  receive  her  evidence ; 
for  though  she  only  came  to  speak  as  to  Draper  being  at  one  place, 
which  had  nothing  to  do  with  Smith  being  concerned  in  the  of- 
fence, yet  her  evidence  would  go  to  show  that  the  witness  for  the 
prosecution  was  mistaken  as  to  Draper,  and  then  if  she  was  mis- 
taken as  to  one  it  would  weaken  her  evidence  altogether,  and  by 
that  means  the  witness  proposed  to  be  called  by  Draper  might 
benefit  her  husband. 

The  prisoners  were  all  acquitted  of  the  capital  part  of  the  charge, 
but  found  guilty  of  grand  larceny,  and  the  judge  passed  sentence 
upon  them. 

After  the  trial  the  judge  had  doubts  whether  he  did  right  in 
rejecting  the  evidence  of  Draper's  daughter,  and  therefore  he  sub- 
mitted the  case  for  the  opinion  of  the  Judges. 

This  case  was  considered  in  Easter  term  1826,  at  a  meeting  of 
all  the  Judges,  and  they  all  thought  her  not  competent  (except 
Graham  B.  and  Littledale  J.)  and  that  the  conviction  was  right. 

It  has  often  been  decided  that  a  party  to  the  same  indictment  is  not  a  compe- 
tent witness  for  his  co-defendant,  until  he  has  been  first  either  acquitted  or 
convicted ;  and  the  rule  is  the  same  whether  the  defendants  are  tried  jointly  or 
separately.  The  People  v.  Bill,  10  Johnson,  95.  The  State  v.  Mooney,  1  Yerger, 
431.  The  State  v.  Smith,  2  Iredell,  402.  Pullen  ».  The  People,  1  Douglass 
(Michigan)  at  p.  49.    Campbell  ».  The  Commonwealth,  2  Virginia  Cases,  314. 

1  1  Moody  0.  C.  289. 
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Lazier  ».  The  Commonwealth,  10  Grattan,  at  p.  716.  Rex  v.  DufFy,  1  Crawford 
&  Dix  C.  C.  195.  But  a  contrary  doctrine  has  been  determinedin  New  Jersey, 
in  a  very  recent,  well  considered  case.  The  defendants  were  jointly  indicted 
for  conspiracy.  One,  who  had  not  pleaded,  was  called  as  a  witness  for  the 
government  on  the  separate  trial  of  his  co-defendant.  The  rule  so  far  as  it 
relates  to  defendants  tried  jointly,  "  is,"  says  Beasley  C.  J.,  who  delivered  the 
opinion,  "  of  course,  indisputable ;  but  its  extension  beyond  that  point  I  do  not 
think  sustained  by  any  decision  which  we  are  bound  to  receive  as  a  common- 
law  guide.  With  regard  to  the  cases  in  this  country  which  are  adverse,  I  do 
not  think  they  rest  on  any  other  ground  than  this  erroneous  supposition,  that 
the  doctrine  exists  in  the  common  law  as  an  inveterate  usage.  I  can  perceive 
no  propriety  in  the  exclusion  of  a  co-defendant  in  a  joint  indictment  on  the 
separate  trial  of  his,  companion,  and  his  admission,  which  is  of  undoubted 
legality,  if  he  and  his  co-defendant  are  indicted  separately,  because  when  crim- 
inals, though  indicted  together,  are  tried  apart  from  each  other,  they  are  as 
much  disconnected,  in  point  of  fact,  as  if  the  indictment  were  several.  Under 
such  circumstances,  the  testimony  which  the  witness  delivers  cannot  in  any 
sense  affect  him  in  the  remotest  degree.  The  judgment  of  conviction  or  ac- 
quittal of  the  party  on  trial  cannot  be  received  in  evidence  when  his  own  case 
comes  to  be  heard,  either  for  or  against  him.  Such  judgment  cannot,  in  any 
respect,  affect  his  own  interests  or  prejudice  his  rights.  The  only  reason  for 
the  rejection  of  such  a  witness  is,  that  his  own  accusation  of  crime  is  written 
on  the  same  piece  of  paper,  instead  of  on  a  different  piece,  with  the  charge 
against  the  culprit  whose  trial  is  in  progress.  It  is  obvious  such  a  rule  could 
only  stand,  in  any  system  of  rational  law,  on  the  basis  of  uniform  precedent 
and  ancient  usage.  I  have  discovered  no  such  basis,  and  my  conclusion  there- 
fore is  that  the  witness  in  the  present  instance  was  properly  sworn,  and  that, 
similarly  situated,  he  could  have  been  called  by  the  defendant."  The  State  v. 
Brien,  3  Vroom,  414  (1868). 

In  a  very  recent  case  in  England,  two  persons  were  jointly  indicted  for  mur- 
der, and  were  tried  separately.  It  was  decided,  after  the  greatest  consideration, 
that  one  was  a  competent  witness  against  the  other,  although  the  witness  had 
not  been  previously  convicted  or  acquitted,  nor  had  pleaded  guilty.  "In  all 
such  cases,"  said  Cockburn  C.  J.,  "  if  it  be  thought  necessary,  where  two  persons 
are  in  the  same  indictment,  and  it  is  thought  desirable  to  separate  them  in 
their  trials,  in  order  that  the  evidence  of  the  one  may  be  taken  against  the 
other,  I  think,  in  order  to  insure  the  greatest  possible  amount  of  truthfulness 
on  the  part  of  the  person  who  is  coming  to  give  evidence  under  such  remarkable 
circumstances,  it  would  be  far  better  that  a  verdict  of  not  guilty  should  be 
taken  first ;  or  if  the  plea  of  not  guilty  is  withdrawn  and  a  plea  of  guilty  taken, 
sentence  should  be  passed,  in  order  that  the  person  coming  forward  to  give 
evidence  may  do  so  with  the  mind  free  of  all  the  corrupt  influence  which  the 
fear  of  impending  punishment  and  the  desire  to  obtain  immunity  at  the  expense 
of  the  prisoner  might  otherwise  be  liable  to  produce  in  the  mind  of  the  witness." 
Winsor  v.  The  Queen,  10  Cox  C.  C.  276 ;  35  Law  Journal,  Q.  B.  157 ;  14  Law 
Times  Rep.  667  ;  Law  Rep.  1  Q.  B.  390.  (1866).  This  question  arose  on  error 
in  the  Court  of  Queen's  Bench.  Of  course,  the  court  could  not  take  it  into  con- 
sideration, although  each  of  the  Judges   expressed  a  decided  opinion.     But 
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afterwards,  when  a  petition  for  a  pardon  was  presented,  the  Home  Secretary- 
submitted  the  question  to  the  fifteen  Judges,  and  they  were  all  of  the  opinion 
as  stated  above.  Subsequently  the  Attorney  General  granted  his  fiat  for  a  writ 
of  error  to  the  Exchequer  Chamber,  and  the  judgment  was  affirmed. 

A  party  jointly  indicted  with  others,  and  who  has  pleaded  not  guilty,  cannot 
be  a  witness  for  the  prosecution,  while  the  record,  so  far  as  it  concerns  him,  is 
undecided.  The  King  v.  Ryan,  Jebb  C.  C.  6.  Whenever,  therefore,  it  becomes 
necessary  to  obtain  the  testimony  of  a  defendant  in  a  criminal  trial  as  against  his 
co-defendants,  the  proper  course  is  to  enter  a  nolle  prosequi ;  Rex  v.  Sherman, 
Cases  Temp.  Hardwioke,  303 ;  or  to  apply  for  a  verdict  of  acquittal  before 
opening  the  case.  Rex  v.  Rowland,  Ryan  &  Moody  N:  P.  C.  per  Abbott 
O.  J. ;  Regina  v.  Owen,  9  Carrington  &  Payne,  83 ;  though  the  court,  in  its  dis- 
cretion, will  direct  an  acquittal  either  during  the  progress  or  at  the  termination 
of  the  inquiry,  if  no  evidence  has  been  given  inculpating  the  party  who  is  sought 
to  be  made  a  witness.  Commonwealth  v.  Eastman,  1  Gushing,  189.  Regina  v. 
O'Donnell,  7  Cox  C.  C.  337.  As  soon  as  a  prisoner  has  thus  been  acquitted  he 
becomes  competent  to  testify  either  for  the  prosecution,  or  for  his  former  co- 
defendants.  Regina  v.  O'Donnell,  7  Cox  C.  C.  341,  342,  per  ^onahan  C.  J. 
2  Taylor  Ev.  §  1223.  3d  ed. 

A  defendant  who  has  pleaded  guilty  is  a  competent  witness,  before  sentence, 
for  or  against  his  co-defendant.  Commonwealth  «.  Smith,  12  Metcalf,  238. 
Regina  v.  George,  Carrington  &  Marshman,  111.  Regina  v.  Hinks,  1  Denison 
C.  C.  84 ;  2  Carrington  &  Kirwan,  462 ;  s.  c.  as  Regina  v.  Williams,  1  Cox  C. 
C.  289.  Regina  v.  King,  1  Cox  C.  C.  232.  Regina  v.  Arundel,  4  Cox  C. 
C.  260. 

It  has  been  established  by  a  series  of  uniform  decisions,  that  the  wife  of  one 
of  several  defendants  accused  of  a  crime  alleged  to  have  been  jointly  committed, 
is  an  incompetent  witness  for  any  of  his  associates,  when  all  of  them  are  on  trial. 
Commonwealth  v.  Robinson,  1  Gray,  655,  660.     Commonwealth  v.  Easland, 

1  Massachusetts,  15.  The  State  v.  Burlingham,  15  Maine,  104.  Commonwealth 
».  Manson,  2  Ashmead,  31.  Rex  v.  Frederick,  2  Strange,  1095.  Rex  v.  Locker,  6 
Espinasse  N.  P.  C.  107.    Rex «.  Hood,  1  Moody  C.  C.  281.    Regina  ».  Denslow, 

2  Cox  C.  C.  230.  "  Yet  where  the  grounds  of  defence  are  several  and  distinct," 
says  Greenleaf,  "  and  in  no  manner  dependent  on  each  other,  no  reason  is 
perceived  why  the  wife  of  one  defendant  should  not  be  admitted  as  a  witness 
for  another."  1  Greenl.  Ev.  §  335,  cited  and  approved  in  The  State  v.  Worthing, 
31  Maine,  62,  63.  And  where  Sills,  Fellows,  and  Johnson  were  jointly  indicted 
for  burglary,  and  it  was  proposed  to  call  the  wife  of  Sills  as  a  witness  for  Fel- 
lows, to  prove  that  she  brought  to  Fellows'  house  part  of  the  stolen  property 
that  was  found  there ;  Tindal  C.  J.  held  that  she  was  a  competent  witness  for 
that  purpose,  and  she  was  examined  accordingly.  Regina  v.  Sills,  1  Carring- 
ton &  Kirwan,  494.  So  where  two  prisoners  were  jointly  indicted  for  burglary, 
and  it  was  proposed  to  call  the  wife  of  one  of  them  to  prove  an  alibi  for  the 
other,  and  this  was  objected  to  on  the  part  of  the  prosecution  on  the  authority 
of  Rex  V.  Smith,  Maule  J.  held  that,  though  she  could  not  be  examined  for 
her  husband,  she  certainly  might  for  the  other  prisoner.  Regina  v.  Moore,  1  Cox 
C.  C.  59.     So  where  two  prisoners  were  jointly  indicted  for  stealing  potatoes. 
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and  some  potatoes  were  found  in  the  apartment  of  each,  and  one  of  them  called 
the  wife  of  the  other  to  prove  that  the  potatoes  found  in  his  apartment  were 
not  the  property  of  the  prosecutor ;  Wightman  J.  after  consulting  Cresswell  J. 
said :  "  The  point  is  a  very  nice  one,  but  I  am  inclined,  though  with  consid- 
erable doubt,  to  admit  the  evidence,  and  upon  these  grounds ;  although  the 
prisoners  are  jointly  indicted,  the  offence  is  distinct  and  severable.  It  differs 
from  Smith's  Case ;  for  here  evidence  that  one  prisoner  did  honestly  obtain  the 
potatoes  found  in  his  apartment  does  not  necessarily  benefit  the  other  prisoner. 
The  defence  of  each  is  distinct,  and  it  would  be  hard  to  say  that  one  should 
be  precluded  from  his  defence  because  it  might  by  some  remote  possibility 
benefit  the  other.  I  shall  receive  the  evidence,  but  with  considerable  doubt." 
Regina  v.  Bartlett,  1  Cox  C.  C.  105. 

And  with  reference  to  Rex  v.  Smith,  Mr.  Phillipps  observes  that  it  "must  be 
understood  as  having  been  decided  on  its  own  particular  circumstances,  and  not 
as  warranting  the  conclusion  that  where  prisoners  set  up  a  separate  and  dis- 
tinct defence,  the  wife  of  one  prisoner  cannot  in  any  case  be  a  witness  for 
another  prisoner."  1  Phillipps  Ev.  p.  76.  "  The  authority  of  Rex.  v.  Smith 
and  Rex  v.  Hood,  1  Moody  C.  C.  281,  seems  open  to  some  doubt,"  says  Mr. 
Greaves,  "  as  they  infringe  the  rule  that  it  is  only  where  there  is  a  certain 
interest  in  the  result  that  the  witness  is  incompetent,  and  the  utmost  that  can 
be  said  is,  that  in  such  cases  the  evidence  has  a  tendency  to  produce  such  a 
result.  It  is  also  a  great  anomaly  that  a  witness  should  be  competent  for  a 
prisoner  if  tried  separately,  but  incompetent  for  him,  if  tried  jointly  with  the 
witness's  husband."     3  Russell  on  Crimes,  628  note.  4th  ed. 

It  has  also  been  held,  that  where  several  are  jointly  indicted  for  an  offence, 
which  may  be  committed  either  by  one  or  more,  and  they  are  tried  separatdy, 
the  wife  of  one  defendant  is  a  competent  witness  for  the  others ;  and  to  give 
them  the  benefit  of  her  testimony,  separate  trials  will  be  awarded  them,  except 
in  cases  of  conspiracy  and  other  joint  offences.  Commonwealth  v.  Manson, 
2  Ashmead,  31.  The  State  v.  Moffit,  2  Humphreys,  99.  The  State  v.  Worthing, 
31  Maine,  62.  The  State  ».  Anthony,  1  McCord,  286.  Regina  v.  Allen,  1 
Crawford  &  Dix  C.  C.  104.     See  Jones  ».  The  State,  1  Kelly,  610. 

And  a  contrary  doctrine  has  been  held.  In  Pullen  v.  The  People,  1  Douglass 
(Michigan)  48,  the  court  said:  "  In  Commonwealth  ».  Marsh,  Wilde  J.  states 
as  a  reason  why  one  of  two  co-defendants  jointly  indicted  for  altering  a  forged 
note,  and  whose  trial  had  been  postponed,  was  an  incompetent  witness  for  the 
other,  that  '  if  parties  charged  wjth  an  offence  were  permitted  to  testify  for  each 
other,  .they  might  escape  punishment  by  perjury.'  By  obtaining  separate  trials, 
each  '  defendant  in  his  turn  might  be  admitted  to  testify,  and  thus  they  would 
be  allowed  mutually  to  protect  each  other,  and  to  evade  the  ends  of  justice.' 
If  the  interest  of  a  co-defendant  in  the  investigation  of  a  crime  in  which  he 
is  charged  to  have  participated,  is  such  as  to  render  him  incompetent,  surely  his 
wife,  or  if  the  wife  be  indicted,  her  husband,  would  be  incompetent  for  the  same 
reason.  But  we  are  not  without  authorities  on  the  question  presented  by  this 
case.  In  Commonwealth  ».  Easland,  1  Massachusetts,  15,  five  persons  were 
indicted  for  assault  and  battery,  and  were  on  trial  together.  The  wife  of  one 
of  the  defendants  was  offered  as  a  witness  in  behalf  of  the  other  four.  The 
court  ruled  unanimously  that  she  could  not  be  examined ;  and  remarked,  that 
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if  the  other  defendants  wished  for  the  benefit  of  her  testimony,  they  should  have 
moved  to  be  tried  separately  from  her  husband.  This  remark  was  a  mere  dictum, 
the  question  of  the  competency  of  the  wife  on  their  separate  trial  not  being 
before  the  court.  This  case  is  cited  1  Cowen  &  Hill's  Notes  to  Phillipps  on  Evi- 
dence, 72,  where  the  authors  not  only  question  the  authority  of  this  dictum,  but 
cite  the  case  of  The  People  v.  Bill,  10  Johnson,  95,  as  establishing  the  doctrine 
that  one  defendant  was  not  a  competent  witness  for  his  co-defendants  where  they 
severed ;  from  which  they  deem  it  a  necessary  inference  that  the  wife  of  such 
defendant  would  also  be  incompetent." 

But  though  the  rule  of  exclusion  is  thus  stringent  where  a  married  person  is 
criminally  accused  in  conjunction  with  others,  it  is  clear  that  where  a  married 
defendant  has  pleaded  guilty,  Regina  v.  Thompson,  3  Foster  &  Finlason,  824, 
per  Keating  J. ;  or  is  entirely  removed  from  the  record,  whether  by  a  verdict 
pronounced  in  his  favor,  or  by  a  previous  conviction,  his  wife  may  testify  either 
for  or  against  any  other  persons  who  may  be  parties  to  the  record.  Alderson  B. 
in  Regina  v.  Williams,  8  Carrington  &  Payne,  284,  and  in  Hawkesworth  v. 
Showier,  12  Meeson  &  Welsby,  at  pp.  49,  50.  2  Taylor  Ev.  §  1230.  And 
the  mere  hope  that,  by  giving  evidence  against  a  prisoner,  a  wife  may  pro- 
cure the  pardon  of  her  husband  who  has  been  previously  convicted  of  another 
crime,  will  by  no  means  affect  her  competency,  though  it  may  and  indeed  must 
shake  her  credit.  Rex  v.  Eudd,  1  Leach  C.  C.  127.  It  seems  scarcely  necessary 
to  add,  that  the  wife  of  a  prosecutor  in  a  criminal  proceeding  would  not  be 
excluded  from  giving  evidence  either  for  the  government  or  for  the  defendant. 
Eex  V.  Houlton,  Jebb  C.  C.  24. 


The  King  v.  The  Inhabitants  op  All  Saints,  Worcester.^ 

Easter  Term  1817. 
Husband  and  Wife —  When  Competent  Witnesses. 

On  a  question  of  settlement,  the  pauper  having  been  removed  to  her  maiden  settle- 
ment, respondents  called  A.  to  prove  her  marriage  with  C,  in  order  to  get  rid  of 
the  effect  of  a  subsequent  marriage  of  C.  with  the  pauper. 

Held,  that  A.  was  a  competent  witness,  for  C.  not  having  been  called  as  a  witness,  she 
did  not  contradict  him,  and  her  evidence  could  not  he  used  to  criminate  him. 

Upon  appeal,  the  sessions  confirmed  an  order  for  the  removal  of 
Esther  Newman,  otherwise  Esther  Willis,  from  the  parish  of  Chel- 
tenham, in  the  county  of  Gloucester,  to  the  parish  of  All  Saints,  ■ 
in  the  city  of  Worcester,  subject  to  the  opinion  of  this  court,  on 
the  following  case :  — 

'  6  Maule  &  Selwyn,  194. 
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The  appellants  having  produced  the  pauper,  the  counsel  for  the 
respondents  began  their  case  by  calling  a  witness,  named  Ann 
Willis,  for  the  purpose  of  proving  that  she  had  been  married  in 
Ireland,  to  one  George  Willis.  The  counsel  for  the  appellants 
objected  to  the  competency  of  this  witness,  declaring  themselves 
prepared  with  evidence  of  the  subsequent  marriage  of  the  same 
George  Willis  to  Esther,  the  pauper ;  but  the  court  determined  to 
admit  the  witness.  She  proved  her  own  marriage  to  George 
Willis,  about  fourteen  years  ago,  and  that  a  paper,  which  she 
stated  to  be  a  certificate  of  that  marriage,  had  been  given  her  by 
the  minister,  and  by  her  to  a  Mr.  Farren,  the  overseer  of  the  parish 
where  she  then  resided,  and  Farren  was  in  court,  ready  to  prove 
his  having  received  the  said  certificate  of  the  said  witness,  and 
having  lost  it,  and  he  was  ready  also  to  have  given  parol  testimony 
of  its  contents.  Another  witness  proved  that  George  Willis  and 
the  first  witness  cohabited  together  as  man  and  wife,  and  had  three 
children  then  alive ;  that  the  settlement  of  the  said  George  Willis 
was  in  the  parish  of  Sandhurst,  where  he  was  born ;  that  he  had 
been  lately  apprehended  as  a  vagrant,  for  leaving  the  said  Ann,  his 
wife,  chargeable  to  that  parish,  and  convicted  of  that  oifence  at 
the  quarter  sessions  for  this  county ;  that  Esther,  the  pauper,  had 
gained  a  settlement  in  the  appellant's  parish  in  her  own  right,  as  a 
single  woman,  about  three  years  ago,  but  had  since,  on  the  28th 
December  1815  married  the  said  George  Willis ;  which  fact  was 
proved,  as  well  by  the  said  pauper  as  by  another  witness,  who  was 
present  at  their  marriage.  The  counsel  for  the  appellants  submit- 
ted to  the  court  that  the  evidence  of  Ann  Willis  should  be  struck 
out,  which  the  court  refused. 

Scarlett  and  Oamphell,  in  support  of  the  order  of  sessions,  argued 
that  Ann  Willis  was  a  competent  witness  to  prove  her  marriage 
with  George  Willis ;  and  they  said,  that  in  order  to  maintain  this 
position,  it  was  not  necessary  to  dispute  the  rule,  that  husband 
and  wife  cannot  be  witnesses  for  each  other  nor  against  each  other, 
Buller  N.  P.  286,  provided  the  rule  were  limited  to  cases  where 
the  interest  of  husband  and  wife  is  the  matter  in  controversy,  as 
where  either  of  them  is  party  to  the  record.  Bentley  v.  Cooke, 
cited  in  Rex  v.  Cliviger,  2  Term  R.  265.  But  suppose  an  issue 
between  A.  and  B.,  and  A.  calls  a  witness,  who  proves  certain  facts, 
and  also  calls  the  wife  of  that  witness,  with  a  view  of  confirming 
his  evidence ;  if  the  wife,  instead  of  confirming,  should  contradict 
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her  husband,  this  testimony,  according  to  the  argument  below  at 
the  sessions  must,  be  rejected,  otherwise  it  may  tend  to  show  her 
husband  guilty  of  perjury.  But  would  it  not  be  a  strange  anomaly 
in  the  law  if  the  competency  of  a  feme  covert  to  be  a  witness  should 
depend  upon  whether  her  evidence  would  or  would  not  agree  with 
the  evidence  of  her  husband,  his  interest  not  being  in  litigation  ? 
It  seems  indeed  as  if  some  such  doctrine  had  led  to  the  decision 
of  Rex  V.  Cliviger,  2  Term  R.  263,  where,  upon  a  question  touch- 
ing the  settlement  of  A.  and  B.  his  wife,  A.  having  denied  a  former 
marriage  with  C.  C.  was  held  an  incompetent  witness  to  prove  that 
marriage.  Or,  if  that  was  not  the  ground  of  the  decision,  it  was 
perhaps  upon  the  principle  that  husband  and  wife  shall  not  give 
evidence  which  may  tend  to  criminate  each  other;  a  principle 
upon  which  the  ruling  of  Holt  C.  J.  in  Broughton  v.  Harpur,  2 
Lord  Raymond,  752,  was  probably  bottomed,  though  the  report 
puts  it  on  the  ground  of  interest.  But,  in  either  way  of  considering 
it,  the  decision  in  Rex  v.  Cliviger  cannot  avail  except  in  cases  where 
the  interest  of  husband  or  wife  is  concerned  in  the  issue.  With 
respect  to  the  wife's  contradicting  the  husband,  it  may  be  observed 
here  that  the  husband  had  not  given  evidence,  as  in  the  case  of  Rex 
V.  Cliviger ;  so  that  the  fact  did  not  admit  of  this  objection. 

Jervis,  Taunton,  and  Twiss,  contr&,,  argued  that  Rex  v.  Cliviger 
was  decisive  of  this  question ;  for  although,  in  that  case,  the 
husband  was  one  of  the  parties  included  in  the  order  of  removal, 
and  had  been  called  as  a  witness,  and  denied  his  former  marriage, 
in  which  respect  it  differs  from  the  present  case,  yet  having  been 
decided  upon  the  principle  that  the  law  does  not  permit  husband 
and  wife  to  give  evidence  that  may  even  tend  to  criminate  each 
other,  that  decision  entirely  disposes  of  the  present  case.  In 
delivering  judgment,  Ashhurst  J.  is  reported  to  have  said,  that 
"  a  marriage  in  fact  had  been  proved  with  one  woman,  then  another 
woman  was  called  to  prove  that  she  had  been  before  married 
to  him,  and  was  his  lawful  wife."  So,  in  substance,  is  the  case  at 
bar ;  for  although  the  respondents,  contrary  to  the  usual  course  of 
proceeding,  by  first  examining  the  pauper,  who  would  have  proved 
her  marriage,  began  by  calling  the  first  wife,  to  prove  that  she  had 
before  been  married  to  and  was  the  lawful  wife  of  the  same  man, 
yet  this  course  of  examining  the  witnesses  inverso  ordine,  and  by 
a  kind  of  shift,  to  evade  the  rule  of  law,  will  not  alter  the  nature 
of  the  evidence ;  for  that  would  be  to  make  the  rule  of  law  depend- 
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ent  upon  the  order  observed  in  marshalling  the  evidence.  When 
therefore  it  appeared  in  the  sequel  that  the  evidence  had  been 
improperly  received,  the  justices  should  have  struck  it  out.  The 
case  of  Broughton  v.  Harpur  is  in  accordance  with  Rex  v.  Cliviger ; 
and  it  is  also  laid  down  by  Lord  Hale  (Hale  P.  C.  301)  that 
a  wife  is  not  bound  to  give  evidence  against  a  third  person,  if  her 
husband  be  concerned,  though  it  be  not  directly  against  him.  It  is 
not  necessary  upon  the  present  occasion  to  carry  the  doctrine  so 
far,  because  here  the  wife's  testimony  might  directly  have  affected 
her  husband ;  for  the  justices  might,  upon  that  testimony,  have 
issued  a  warrant  for  his  apprehension.  As  where  upon  issue 
joined  in  a  civil  action,  whether  felony  or  not,  if  the  affirmative  be 
found,  such  finding  will,  it  is  said,  lay  a  good  foundation  for  pro- 
ceeding criminally  against  the  party. 

Lord  Ellenborough  C.  J.  With  the  best  attention  I  have  been 
able  to  give  to  this  case,  I  cannot  discover  any  incompetence  of  the 
first  wife  to  give  evidence  touching  the  fact  of  her  marriage.  At 
the  period  of  the  proceeding,  when  she  was  called,  she  contradicted 
no  denial  then  in  evidence  of  the  existence  of  the  marriage,  nor 
do  I  say  that  it  would  make  any  material  difference  if  she  had. 
At  the  time  when  she  proved  the  fact  of  marriage,  it  did  not  appear 
that  guilt  would  thereby  be  imputable  to  her  husband.  She  did 
not  refuse  to  be  examined ;  and  she  proved  the  fact  of  the  celebra- 
tion of  a  marriage  fourteen  years  before,  with  a  person  under 
whom  the  pauper's  title  to  a  settlement  was  to  be  derived.  She 
affirmed  that  he  was  her  husband.  How  does  this  criminate  him  ? 
Does  it  CQjitradict  any  thing  which  he  had  sworn  to  before,  so  as 
to  involve  him  in  the  crime  of  perjury  ?  Not  at  all.  Does  it  even 
relate  to  a  matter  on  which  he  had  given  previous  evidence  ?  By 
no  means.  Then  the  question  is,  whether  this  is  not  a  competent 
witness  to  prove  her  marriage  in  the  first  instance  ?  Her  being 
the  wife  presents  no  objection  to  her  proving  the  marriage.  *  *  * 
The  objection  rests  only  on  the  language  of  Eex  v.  Cliviger,  that  it 
may  tend  to  criminate  him ;  for  it  has  not  an  immediate  tendency, 
inasmuch  as  what  she  stated  could  not  be  used  in  evidence  against 
him.  The  passage  from  Lord  Hale  has  been  pressed  upon  us, 
where  it  is  said  the  wife  is  not  bound  to  give  evidence  against 
another  in  a  case  of  theft,  if  her  husband  be  concerned,  though  her 
evidence  be  material  against  another,  and  not  directly  against  her 
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husband.  Admitting  the  authority  of  that  passage,  it  assumes  that 
the  husband  was  under  the  criminal  charge,  that  he  was  inchided 
in  the  simul  cum  ahis.  But  if  we  were  to  determine,  without 
regard  to  the  form  of  proceeding,  whether  the  husband  was  impli- 
cated in  it  or  not,  that  the  wife  is  an  incompetent  witness  as  to  every 
fact  which  may  possibly  have  a  tendency  to  criminate  her  husband, 
or  which,  cormected  with  other  facts,  may  perhaps  go  to  form 
a  link  in  a  complicated  chain  of  evidence  against  him,  such  a 
decision  as  I  think  would  go  beyond  all  bounds,  and  there  is  not 
any  authority  to  sustain  it,  unless  indeed  what  has  been  laid 
down,  as  it  seems  to  me,  somewhat  too  largely,  in  Rex  v.  Cliviger, 
may  be  supposed  to  do  so.  *  *  *  I  would  observe  that,  by  the 
present  decision,  the  court  does  not  mean  to  break  in  on  the  rule, 
founded  in  the  policy  of  the  law,  that  husband  and  wife  shall  not 
be  permitted  to  be  witnesses  for  or  against,  or  to  criminate  each 
other;  but  before  I  pronounce  that  it  is  a  good  objection  to  the 
competency  of  either  to  be  a  witness,  that  his  or  her  testimony  may 
produce  some  latent  possible  effect,  which,  in  its  result,  may  oc- 
casion an  inconvenience  to  the  other,  I  shall  require  some  graver 
authority  or  reason  than  I  am  acquainted  with  at  present.  Jt  may 
be  remarked  here,  that  at  the  stage  of  the  inquiry  when  this  wit- 
ness was  examined,  it  was  not  in  proof  that  the  second  marriage 
had  taken  place  ;  undoubtedly  therefore  she  was  an  unexception- 
able witness  at  that  time.  To  strike  out  her  evidence,  because  by 
reason  of  what  was  afterwards  proved,  of  the  possible  inconven- 
ience which  might  result  to  her  husband  from  the  disclosure, 
would,  in  my  opinion,  be  introducing  a  dangerous  laxity  in  dealing 
with  evidence.  It  would  reduce  all  prior  evidence  in  a  cause  to  a 
precariousness  dependent  upon  that  which  follows,  whether  it  should 
remain  part  of  the  evidence  on  the  notes  or  not.  It  seems  to  me 
therefore  that  the  evidence  was  well  received  at  the  time  when  it 
was  produced,  and  that  the  subsequent  testimony  did  not  render 
the  witness  incompetent,  so  as  to  strike  out  her  evidence  ab  initio. 

Baylbt  J.  On  the  best  consideration  which  I  can  give  to  this 
case,  it  appears  to  me  that  Ann  Willis  was  a  competent  witness  ; 
and  I  found  this  opinion  not  upon  the  order  of  time  in  which  she 
was  called,  for,  in  my  judgment,  she  would  have  been  equally  com- 
petent after  the  second  wife  had  given  her  testimony.  It  does  not 
appear  that  she  objected  to  be  examined,  or  demurred  to  any  ques- 
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tion.  If  she  had  thrown  herself  on  the  protection  of  the  court,  on 
the  ground  that  her  answer  to  the  question  put  to  her  might  crimi- 
nate her  husband,  in  that  case,  I  am  not  prepared  to  say  tliat  the 
court  would  have  compelled  her  to  answer;  on  the  contrary,  I 
think  she  would  have  been  entitled  to  the  protection  of  the  court. 
But,  as  she  did  not  object,  I  think  there  was  no  objection  arising 
out  of  the  policy  of  the  law ;  because,  by  possibility ,  her  evidence 
might  be  the  means  of  furnishing  information,  and  might  lead  to 
inquiry,  and  perhaps  to  the  obtaining  of  evidence  against  her 
husband.  It  is  no  objection  to  the  information,  that  it  has  been 
furnished  by  the  wife.  In  Rex  v.  Cliviger,  the  decision  seems  to 
have  been  put  upon  two  grounds ;  one,  that  the  husband  having 
been  examined  before,  the  wife  was  called  to  contradict  his  evidence, 
and  thus  to  prove  him  guilty  of  perjury.  The  other  ground  was 
this  :  that  her  evidence  would  have  a  tendency  to  charge  him  with 
bigamy,  or  might  lead  to  a  charge  for  that  crime,  and  cause  the 
husband  to  be  apprehended.  I  am  not  sure  that  the  import  of  the 
expression,  "tendency  to  criminate,"  was  very  accurately  defined 
in  that  case.  It  was  probably  not  understood  as  meaning  that  the 
wife's  .evidence  could  be  used  against  her  husband,  for  we  know 
that  this  could  not  be  so.  It  has  indeed  been  argued  that  the  wife's 
evidence  in  this  case  might  operate  as  a  direct  charge  against  her 
husband,  by  analogy  to  what  has  been  said  may  be  practised  in 
a  civil  action,  where,  if  the  issue  be  upon  a  felony,  and  the  felony 
proved,  the  party  against  whom  it  has  been  proved  may  be  appre- 
hended upon  that  evidence ;  but  supposing  that  to  be  so,  the 
present  is  not  an  analogous  case,  and  nothing  which  the  wife 
proved  on  this  occasion  could  be  the  direct  means  of  founding  a 
prosecution  against  her  husband,  although  it  might  afford  the 
means  of  procuring  evidence  against  him.  But  such  a  collateral 
consequence  is  not  a  suificient  objection.  With  respect  to  the  case 
of  Broughton  v.  Harpur,  the  ground  on  which  the  chief  justice 
rejected  the  witness  does  not  appear  very  clearly  upon  the  report ; 
the  objection  to  her  testimony  seems  to  have  been  put  on  the 
ground  of  interest.  At  the  period  when  that  was  so  ruled  by  the 
chief  justice,  the  authorities  were  contradictory  as  to  the  nature  or 
degree  of  interest  which  rendered  a  witness  incompetent,  whether 
it  need  amount  to  an  interest  in  the  event  of  the  suit ;  but  in  later 
times  this  rule  has  been  better  established,  the  courts  inclining  to 
let  the  objection  on  the  score  of  interest  go  rather  to  the  credit 
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than  the  competency.  Therefore,  on  the  ground  that  the  admis- 
sion of  this  witness  does  not  interfere  with  the  policy  of  the  law, 
as  it  concerns  marriage,  I  think  she  was  competent. 

Abbott  J.  I  also  am  of  opinion  that  this  witness's  testimony 
was  well  received,  and  ought  not  to  have  been  struck  out.  The 
question  does  not  arise  here,  as  to  the  admissibility  of  husband  or 
wife  to  contradict  the  testimony  which  has  been  previously  given 
by  the  other,  and  I  therefore  abstain  from  saying  any  thing  upon 
that  point.  Complaint,  indeed,  has  been  made,  in  the  progress  of 
the  argument,  of  the  course  of  proceeding  pursued  at  the  sessions 
by  the  respondents,  in  marshalling  the  evidence,  in  order  to  steer 
clear  of  Eex  v.  Cliviger ;  but  it  is  plain  that  the  appellants  did  not 
propose  to  call  the  husband,  and  therefore  could  sustain  no  pre- 
judice on  that  account.  But  the  opinion  which  I  have  now  formed 
would  have  been  the  same  if  a  different  course  had  been  followed ; 
for  instance,  suppose  the  respondents  had  begun  by  proving  the 
pauper's  maiden  settlement,  and  the  appellants  had  answered  that 
by  proving  her  marriage  with  Willis,  and  then  the  respondents  had 
called  the  first  wife  to  prove  the  former  marriage,  I  should  have 
been  of  opinion  that  she  was  competent  to  make  such  proof;  so 
that  the  order  of  proceeding,  in  my  judgment,  made  no  difference. 
Her  evidence  upon  this  occasion  can  never  be  received  against  her 
husband,  nor  can  the  decision  of  the  sessions  be  used  against  him. 
They  can  found  neither  a  charge,  nor  the  evidence  of  any  charge, 
against  him.  So  that  it  may  properly  be  said  of  her  evidence,  that 
it  has  not  any  tendency  to  criminate  him,  provided  that  expression 
be  understood  with  the  limitation  which  I  affix  to  it,  that  is,  to 
criminate  him  in  the  course  of  some  proceeding,  in  which  a  crime 
is  imputed  to  him.  With  this  qualification,  I  give  my  assent  to  the 
expression ;  but  if  it  is  to  be  carried  further,  with  all  my  respect 
for  the  learned  Judges  who  decided  Eex  v.  Cliviger,  I  cannot  but 
say  that  I  know  not  what  limitation  is  to  be  given  it. 

Order  of  sessions  confirmed. 

The  rule  at  common  law,  with  its  exceptions,  that  a  husband  or  wife  is  not  a 
competent  witness  for  or  against  each  other,  in  a  civil  or  criminal  case,  has  been 
long  established.  The  reason  and  policy  of  this  rule  were  discussed  and  ques- 
tioned in  a  recent  case  in  the  Court  of  Queen's  Bench,  by  Mr.  Justice  Erie,  in 
the  usual  clear  and  forcible  manner  of  that  learned  judge :  "  The  law  relating  to 
the  exclusion  of  evidence  on  account  of  interest,"  he  says,  "  gave  effect  to  the 
principle  of  uniting  the  interest  of  husband    and  wife.     If  the  husband  was 
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excluded  on  account  of  interest,  so  was  also  the  wife  on  account  of  her  united 
interest ;  and  if  the  capacity  of  the  husband  was  restored,  the  wife  became 
thereby  also  capable.  Although  the  wife  had  no  direct  interest  during  cover- 
ture in  personal  property,  she  was  taken  to  have  an  indirect  interest,  derivative 
from  that  of  her  husband.  The  party  to  a  suit  was  both  excluded  and  exempted 
on  account  of  his  interest.  For  the  same  reason,  and  from  the  same  union  of 
interest,  the  wife  of  a  party  was  also  exempted  and  excluded.  If  capacity  was 
restored  to  the  parties  by  judgment  by  default,  by  nolle  prosequi,  or  otherwise, 
the  capacity  of  the  wife  was  also  restored  thereby.  It  seems  to  me  to  follow, 
that  when  the  incapacity  of  parties  is  taken  away  by  statute,  the  incapacity  of 
the  wives  of  parties  should  also  cease,  and  so  the  union  of  capacity  or  incapacity 
be  still  maintained. 

"This  brings  me  to  the  question  whether  there  was  any  other  principle  for 
excluding  the  wife  of  a  party,  besides  this  union  of  interest  and  privilege 
between  husband  and  wife.  Upon  the  affirmative  side,  authorities  are  cited  for 
the  exclusion  of  the  wife,  with  a  view  to  preserving  the  peace  of  families.  They 
are  collected  in  2  Taylor  on  Evidence,  p.  899,  where  it  is  said,  that  the  admis- 
sion of  such  testimony  would  lead  to  dissension  and  unhappiness,  and  probably 
to  perjury,  and  that  the  confidence  subsisting  between  husband  and  wife  should 
be  sacredly  cherished.  There  is  no  doubt  that  the  law  most  carefully  protects 
the  interests  connected  with  marriage,  and  that  it  established  the  union  of  inter- 
est above  mentioned  for  the  purpose  of  domestic  union,  and  excluded  the  testi- 
mony of  the  wife  where  the  husband  was  excluded  on  account  of  this  union ;  and 
the  expressions  above  cited,  if  confined  to  the  exclusion  of  the  wife  when  the 
husband  is  excluded,  have  a  definite  meaning,  capable  of  a  practical  application ; 
but  if  they  are  carried  beyond  this  limit,  and  are  supposed  to  introduce  the  ten- 
dency to  domestic  discord  as  a  ground  of  exclusion,  they  will  be  found  to  be 
contrary  to  the  known  principles  of  evidence,  and  to  be  incapable  of  being  con- 
sistently applied.  For  if  this  ground  of  exclusion  existed,  it  would  apply  to 
other  witnesses  as  well  as  to  parties,  their  domestic  peace  being  equally  impor- 
tant. But  it  is  dear,  with  respect  to  witnesses  not  parties,  that  they  cannot  refuse 
to  be  examined  on  any  ground  derived  from  marriage,  and  that  husbands  and' 
wives  may  mutually  contradict  and  discredit  each  other  upon  matters  full  offamUyr 
dissension  as  freely  as  if  the  marriage  was  null. 

"  Even  if  it  could  be  supposed  that  the  law  regarded  only  the  domestic  peace- 
of  parties  and  protected  their  confidence,  still  the  supposed  ground  of  exclusion 
is  not  consistently  applied ;  for  if  a  husband  is  assaulted  or  libelled,  he  may  seek, 
redress  either  by  action  or  indictment.  In  either  form,  he  is  in  substance  the 
party.  If  he  proceeds  by  action-,  he  and  his  wife  were  incompetent.  If  by  in- 
dictment, both  are  admissible,  either  to  corroborate  or  contradict  or  discredit 
each  other.  Now,  if  the  principle  of  excluding  the  wives  of  parties  was  the  pro- 
tection of  domestic  peace  and  confidence,  the  wife  ought  to  be  excluded  eqjially 
in  both  cases ;  but  she  was  excluded  only  in  the  action,  where,  as  the  husband 
was  also  incompetent,  it  seems  better  reasoning  to  attribute  her  exclusion  to  the- 
uniform  principle  of  union,  than  to  suppose  a  regard  for  domestic  peace  in  the 
civil  court  to  be  neglected  in  the  criminal  court. 

"  With  respect  to  the  protection  of  confidential  communications  between  hus- 
and  and  wife,  there  seems  good  reason  for  such  protection  at  all  times,  but  no 
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such  principle  has  been  brought  into  practice.  The  decisions  excluding  the 
wives  of  parties  have  been  accompanied  with  general  declarations  in  favor  of 
such  protection.  But  as  the  exclusion  extended  to  all  the  testimony  of  the  wives 
of  parties,  whether  it  was  confidential  or  not,  and  as  no  protection  was  given  to 
conjugal  confidence,  in  respect  of  the  wives  of  witnesses  not  parties,  who  are  as 
much  within  the  reason  of  the  rule,  if  it  existed,  as  the  first-mentioned  class,  I 
think  the  rule  has  not  yet  been  established. 

"  As  to  the  authorities,  most  of  the  decisions  in  favor  of  the  exclusion  of  the 
wives  of  parties  were  given  in  cases  where  the  husband  was  excluded,  and  so  are 
consistent  with  the  principle  of  union  of  admissibility.  In  Bentley  v.  Cook,  3 
Douglas,  422,  the  wife  was  plaintiff,  and  so  the  husband  was  excluded.  In 
Davis  V.  Dinwoody,  4  Term  R.  678,  the  wife's  trustees  were  plaintiffs  on  her 
behalf,  and  the  husband  was  excluded.  And  thus,  in  Hawkesworth  v.  Showier, 
12  Meeson  &  Welsby,  45,  the  wife  of  Boyce  was  excluded  from  giving  evidence 
for  Showier,  because  she  was  the  wife  of  a  party  to  the  issue  under  trial,  who 
was  incapacitated  either  for  or  against  himself,  and  the  same  incapacity  extehded 
to  the  wife.  The  decisions  excluding  the  wife  where  the  husband  was  not  ex- 
cluded, upon  some  general  purpose  of  promoting  conjugal  peace,  appear  unten- 
able. In  Broughton  v.  Harpur,  2  Lord  Raymond,  762,  the  question  in  ejectment 
was,  whether  the  plaintiff  was  son  and  heir  of  Hannah  Jacques,  and  the  first 
wife  of  Jerome  Jacques  was  called  by  the  defendant,  to  prove  that  his  supposed 
marriage  with  Hannah  was  null,  because  she  had  been  previously  married,  and 
was  still  alive.  She  was  rejected,  not  on  the  ground,  as  mentioned  in  the  report, 
that  she  swore  to  her  advantage  to  get  a  husband,  but  on  the  ground,  as  men- 
tioned in  some  later  cases,  that  she  would  criminate  her  husband  of  bigamy,  and 
in  others,  that  she  would  occasion  dissension  with  her  husband.  But  her  evi- 
dence would  operate  nothing  in  regaining  her  husband,  nor  would  it  criminate 
him  more  than  the  public  offer  of  it,  and  dissension  was  not  probable,  and 
according  to  the  law,  as  now  settled,  the  witness  would  be  admitted.  In  Rex  v. 
Cliviger,  2  Term  R.  263,  upon  a  question  of  the  settlement  of  a  woman  as  a 
wife,  the  former  wife  of  the  alleged  husband  was  held  inadmissible  to  prove  the 
former  marriage  and  contradict  the  husband,  because  it  might  tend  to  criminate 
him  of  bigamy  and  perjury.  Here  also  the  public  offer  of  the  evidence  had  all 
the  tendency  that  the  evidence  would  have  had ;  and  here  also  evidence  essen- 
tial for  ascertaining  the  truth  was  excluded,  lest  a  tendency  should  be  created 
which  already  existed.  The  principle  of  exclusion  laid  down  in  this  decision 
was  received  with  dissent  by  the  court  inThe  Kingu.  All  Saints,  Worcester,  and 
in  Rex  V.  Bathwick,  2  Barnewall  &  Adolphus,  639,  and  in  these  cases  the 
exclusion  of  the  wife  was  said  to  be  confined  to  cases  where  the  husband 
was  a  party.  They  therefore  in  effect  deny  any  direct  ground  of  exclusion 
on  account  of  domestic  peace  as  applicable  to  all  witnesses.  In  O'Connor 
V.  Majoribanks,  4  Manning  &  Granger,  435,  the  widow  was  held  incom- 
petent to  prove  the  authority  of  her  deceased  husband  to  pledge  some  prop- 
erty for  a  loan,  on  the  ground  that  confidential  communications  between 
husband  and  wife  should  be  protected ;  and  although  the  communication  in  ques- 
tion was  not  confidential,  but  intended  to  be  divulged,  the  court  thought  it  neces- 
sary to  exclude  evidence  of  all  communications,  to  secure  the  exclusion  of  those 
which  were  confidential.     I  may  be  allowed  to  doubt  this  necessity,  and  to 


THE  KING  V.   THE  INHABITANTS   OP  ALL   SAINTS,  WORCESTER.   275 

inquire  whether  it  is  satisfactory  to  sacrifice  the  interest  of  truth,  by  excluding 
essential  evidence,  for  the  sake  of  protecting  a  confidence  which  never  existed. 
These  cases  lead  me  to  the  conclusion,  that,  from  the  union  of  interest  between 
husband  and  wife,  there  was  a  union  of  incapacity,  and  upon  a  restoration  of 
capacity  to  the  one,  the  other  is  also  rendered  admissible. 

"  If  the  question  may  be  considered  with  reference  to  the  interest  of  truth,  it 
is  clear  the  exclusion  of  essential  information,  as  a  means  for  finding  truth,  is 
absurd.  It  is  not  doubted  that  the  wives  often  possess  essential  information,  as 
to  matters  within  the  usual  province  of  a  wife,  and  as  to  those  conducted  by  her 
as  agent  for  her  husband,  and  as  to  those  which  she  has  happened  to  witness.  If 
essential  witnesses  are  excluded,  there  is  the  certain  evil  of  deciding  without 
knowledge,  and  there  is  the  probable  evil  of  shaking  confidence  in  the  law ;  these 
evils  are  certain,  and  if  the  notion  of  a  compensating  good  in  the  promotion  of 
domestic  happiness,  by  rendering  the  wife  powerless  as  a  witness,  be  analyzed,  I 
believe  it  will  be  found  illusory.  The  idea,  that  husbands  generally  would  suborn 
their  wives  to  perjury  and  persecute  them  if  they  spoke  truth,  is  to  my  mind 
unworthy  of  the  time.  There  is  no  reason  for  supposing  that  wives,  if  admitted, 
would  be  worse  treated  in  respect  of  their  testimony  than  in  respect  of  any  other 
part  of  their  conduct,  or  be  more  prone  to  untruth  than  any  other  class  of  wit- 
nesses. And  if,  by  reason  of  the  exclusion  of  the  wife,  the  husband  has  to  suflFer  • 
an  adverse  judgment  contrary  to  truth,  and  the  consequent  loss,  he  would  dissent 
with  much  reason  from  the  zealous  declarations  that  such  a  means  for  protecting 
the  peace  of  his  family  and  the  sanctity  of  his  marriage,  was  better  than  admin- 
istering the  law  according  to  truth.  These  observations  apply  to  the  present 
case ;  for  the  husband  was  examined,  and  did  not  understand  the  matters  in 
question,  which  had  been  managed  by  his  wife.  If  she  had  been  excluded,  the 
verdict  would  have  been  for  the  plaintiff,  and  the  defendant  would  have  been 
made  liable  to  a  demand  contrary  to  truth."  Stapleton  v.  Crofts,  18  Queen's 
Bench,  at  pp.  372-378.    And  see  Barbat  v.  Allen,  7  Exchequer,  609. 

In  Rex  V.  Bathwick,  2  Barnewall  &  Adolphus,  639,  the  rule  laid  down  in  the 
principal  case  was  discussed  and  affirmed.  The  facts  in  the  two  cases  were 
similar.  Lord  Tenterden  C.  J.  delivered  the  judgment  of  the  court:  "First, 
we  are  of  opinion  that  the  witness  Mary,  assuming  her  to  be  the  first  and  lawful 
wife  of  W.  T.  Cook,  was  a  competent  witness.  The  question  arose  on  the  settle- 
ment of  another  woman,  considered  to  be  the  wife  of  Cook.  Cook  was  examined, 
and  proved  his  marriage  with  this  woman ;  but  he  was  not  asked,  and  did  not 
say,  that  he  had  not  been  previously  married  to  the  witness  Mary.  The  witness 
Mary  was  afterwards  called,  to  prove  her  previous  marriage  with  this  person. 
In  deposing  to  this  marriage,  she  did  not  contradict  any  thing  that  he  had  said. 
I  notice  this  fact ;  but  we  do  not  mean  to  say  that,  if  she  had  been  called  to  con- 
tradict what  he  had  sworn,  she  would  not,  in  a  case  like  this,  have  been  a  com- 
petent witness  to  do  so.  It  is  not  necessary  to  decide  that  question  at  present ; 
but  it  may  well  be  doubted  whether  the  competency  of  a  witness  can  depend 
upon  the  marshalling  of  the  evidence,  or  the  particular  stage  of  the  cause  at 
which  the  witness  may  be  called.  In  the  present  case  however  the  witness  not 
having  been  called  to  contradict  her  husband,  and  her  testimony  not  being  incon- 
sistent with  the  fact  to  which  he  had  deposed,  her  incompetence,  if  it  can  be 
established,  can  be  so  only  upon  the  authority  of  the  ca*3  of  Rex  v.  Cliviger,  2 
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Term  R.  263.  The  authority  of  that  case  was  much  shaken  by  the  decision  of 
the  case  in  The  King  v.  All  Saints,  Worcester,  in  which  Lord  Ellenborough  said 
(The  learned  judge  here  quoted  from  the  opinion  of  Lord  Ellenborough,  in  the 
text,  the  passage  included  in  the  asterisks,  .  .  .  ante  pp.  269,  270,  and  proceed- 
ed) :  The  decision  in  the  case  of  Rex  v.  Cliviger  appears  to  have  been  founded 
on  a  supposed  legal  maxim  of  policy ;  namely,  that  a  wife  cannot  be  a  witness  to 
give  testimony,  in  any  degree,  to  criminate  her  husband.  This  will  undoubtedly 
be  true  in  the  case  of  a  direct  charge  and  proceeding  against  him  for  any  offence ; 
but  in  such  a  case  she  cannot  be  a  witness  to  prove  his  innocence  of  the  charge. 
The  present  case  is  not  a  direct  charge  or  proceeding  against  the  husband.  It  is 
true,  that  if  the  testimony  given  by  both  be  considered  as  true,  the  husband.  Cook, 
has  been  guilty  of  the  crime  of  bigamy ;  but  nothing  that  was  said  by  the  wife  in 
this  case,  nor  any  decision  of  the  Court  of  Session,  founded  upon  her  testimony, 
can  hereafter  be  received  in  evidence  to  support  an  indictment  against  him  for 
that  crime.  This  is  altogether  res  inter  alios  acta ;  neither  the  husband  nor  the 
wife  has  any  interest  in  the  decision  of  the  question ;  and  the  interest  of  the  parish 
of  Pancras  required  that  the  illegality  of  the  second  marriage  should  be  estab- 
lished if  it  was  in  fact  illegal." 

"  It  must  be  observed,"  said  Merrick  J.  in  a  very  recent  case,  "  that  in  each 
of  the  cases.  The  King  v.  All  Saints,  Worcester,  and  Rex  v.  Bathwick,  the  tes- 
timony of  the  witness  had  no  direct  tendency  to  criminate  the  husband,  inasmuch 
as,  with  respect  to  the  fact  concerning  which  the  testimony  was  given,  he  was 
entirely  innocent.  In  the  first  marriage  to  which  the  evidence  applied,  and  for 
the  proof  of  which  it  was  admitted,  he  was  certainly  guilty  of  no  offence ;  but 
this  fact  constituted  a  necessary  link  in  the  chain  of  evidence  by  which  the  nullity 
of  the  second,  and  his  guilt  in  contracting  it,  was  to  be  established."  Common- 
wealth V.  Sparks,  7  Allen,  at  p.  535. 

In  3  Russell  on  Crimes,  631,  4th  ed.,  the  case  of  Rex«.  Gleed,  Gloucester  Lent 
Assizes  1832,  is  reported  from  the  MSS.  of  Mr.  Greaves,  and  is  here  copied. 
On  an  indictment  for  stealing  wheat,  Eliza  Ellis  was  called  on  the  part  of  the 
Crown,  to  prove  that  her  husband,  who  had  absconded,  had  been  present  when 
the  wheat  was  stolen,  and  that  she  saw  him  deliver  it  to  the  prisoner ;  Taunton 
J.  doubted  whether  she  could  be  so  examined,  as  her  evidence  might  be  used  as 
a  ground  of  convicting  her  husbgind,  by  causing  a  charge  to  be  made  against  him. 
The  King  v.  All  Saints,  Worcester,  and  Rex  v.  Bathwick,  were  cited.  Taunton  J. ; 
"  I  am  against  breaking  down  the  rules  of  law.  My  opinion  is  to  adhere  to  the 
rule  laid  down  by  Lord  Hale.'  In  The  King  v.  All  Saints,  Worcester,  at  the  time 
when  the  witness  was  examined,  there  was  nothing  in  her  evidence  to  criminate 
her  husband.  Here  it  is  sought  to  make  the  woman  charge  her  husband,  not 
obliquely,  but  directly  and  immediately."  Having  consulted  Littledale  J.,  the 
learned  judge  added :  "  We  both  agree  in  opinion,  that  the  witness  is  incompe- 
tent. We  think  The  King  v.  All  Saints,  Worcester,  very  distinguishable.  There, 
at  the  time  when  the  wife  was  examined,  there  was  nothing  in  her  evidence  to 
criminate  her  husband.  Here,  the  evidence  would  directly  charge  the  husband 
with  being  a  principal ;  and  although  there  is  no  prosecution  pending,  her  evi- 

1  "  I  am  not  aware,"  says  Mr.  Greaves,  "  of  the  passage  referred  to  by  the  learned  judge, 
but  see  2  Hale  P.  C.  279,  and  1  Hale  P.  C.  801."  1  Hale  P.  C.  801,  is  cited  in  the  argument, 
and  referred  to  by  Lord  lillenborough  C.  J.  in  The  King  ti.  All  Saints,  Worcester,  ante  p.  269. 
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dence  cannot  but  facilitate  an  accusation  against  her  husband.  Now,  the  law 
does  not  allow  the  wife  to  give  evidence  against  her  husband,  and  it  is  quite  con- 
sistent with  that  principle  that  this  evidence  should  not  be  received." 

In  Regina  ».  Halliday,  Bell  C.  C.  257;  8  Cox  C.  C.  298,  Halliday  was 
charged  in  the  first  count,  with  obtaining  money  from  the  trustees  of  a  savings 
bank,  by  falsely  pretending  that  a  document,  presented  to  the  bank  by  Eliza,  the 
wife  of  D.  Thomas,  had  been  filled  up  by  his  authority ;  the  second  count  was 
similar  as  to  another  document ;  and  a  third  count  charged  Halliday  and  Eliza 
Thomas  with  a  conspiracy  to  cheat  the  bank ;  but  she  was  not  tried  with  Halliday. 
The  evidence  of  D.  Thomas  was  essential  to  prove  that  he  had  given  no  author- 
ity to  fill  up  the  documents ;  but  it  was  objected  on  the  authority  of  the  preceding 
case.  Rex  v.  Gleed,  that  he  was  incompetent  to  prove  his  wife  guilty  of  a  con- 
spiracy, or  even  to  prove  the  counts  for  false  pretences ;  but  Byles  J.  thought  his 
evidence  admissible  on  all  the  counts.  The  jury  found  a  verdict  of  guilty  on 
the  first  count  only.  And,  on  a  case  reserved,  it  was  held  that  the  evidence  of 
the  husband  was  properly  received  in  support  of  the  first  count.  Pollock  C.  B. : 
"  The  question  is,  whether  the  evidence  of  the  husband  was  admissible  in  support 
of  the  first  count.  His  evidence,  no  doubt,  tended  to  show  that  his  wife  had 
acted  unlawfully  and  criminally ;  but  the  first  count  contains  no  charge  against 
the  wife ;  and  indeed  on  this  indictment  she  was  not  charged  at  all,  although 
she  was  involved  in  the  conspiracy  charged  against  the  prisoner  in  the  third 
count.  Though  that  is  so,  it  does  not  prevent  the  husband's  evidence  from  being 
admissible." 

In  The  State  v.  Gardiner,  1  Root,  485  (1793),  which  was  an  information 
charging  the  defendant  with  having  committed  adultery  with  Anna  Clark,  the 
wife  of  Samuel  CJark,  the  prosecution  offered  the  husband  to  prove  the  fact. 
By  the  Court:  "He  cannot  be  admitted.  In  a  prosecution  against  the  wife, 
clearly  he  could  not  be  a  witness,  and  in  testifying  to  the  criminality  of  the  pris- 
oner he  must  necessarily  testify  to  the  criminality  of  his  wife ;  further,  he  may  be 
interested  in  laying  a  foundation,  by  his  testimony,  for  a  divorce."  It  is  to  be 
observed,  that  this  information  charged  the  defendant  alone,  and  not  jointly 
with  the  wife. 

In  The  State  ».  Welch,  26  Maine,  30  (1846),  on  a  state  of  facts  precisely  like 
those  in  The  State  v.  Gardiner,  a  like  decision  was  made.  Tenney  J.  in  deliver- 
ing the  opinion  of  the  court  said :  "  If  there  is  soundness  in  the  reason  which  is 
given  in  the  books,  for  holding  incompetent  the  husband  or  the  wife  to  give, 
agaiD'jt  each  other,  evidence,  because  it  may  be  the  '  means  of  implacable  discord 
and  (dissension  between  them,'  it  is  certainly  difficult  to  perceive  how  that  discord 
and  dissension  will  fail  to  arise,  when,  in  collateral  proceedings,  testimony  should 
be  given  by  one  which  charges  directly  upon  the  other  the  same  crime  for  the 
commission  of  which  the  party  on  trial  is  indicted.  On  principle  and  authority, 
we  think  the  witness  incompetent." 

In  Commonwealth  v.  Sparks,  7  Allen,  534,  a  majority  of  the  court  were  of 
opinion  that  the  determination  in  The  State  v.  Welch  "  constitutes  a  precedent 
which  it  is  right  to  follow  and  sustain."  "  It  has  never  been  determined,"  said 
Merrick  J.  in  delivering  the  opinion,  "  that  a  husband  or  wife  is  admissible  as  a 
witness  in  any  collateral  proceeding  to  testify  directly  to  the  commission  of  any 
criminal  act  of  the  other.     Nor  ought  such  testimony  to  be  received  in  any  pro- 


278  LEADING  CRIMINAL   CASES. 

ceeding  or  upon  any  trial ;  for,  as  nothing  would  be  more  likely  to  exasperate 
the  parties  and  be  the  means  of  implacable  discord  and  dissension  between 
them,  its  admission  would  be  a  violation  of  that  principle  of  public  policy  upon 
which  the  general  rule  of  their  exclusion  as  witnesses  against  each  other  is 
founded." 

But  although,  in  these  cases,  the  wife  will  be  permitted  to  testify  against  her 
husband,  it  by  no  means  follows  that  she  will  be  compelled  to  do  so ;  and,  from 
the  judgment  of  Mr.  Justice  Bayley,  in  the  text,  it  seems  that  the  better  opinion 
is,  that  she  may  throw  herself  upon  the  protection  of  the  court,  and  decline  to 
answer  any  question  which  would  tend  to  expose  her  husband  to  a  criminal 
charge.     Cartwright ».  Green,  8  Vesey,  406.     2  Taylor  Ev.  §  1234. 

In  all  actions,  suits,  and  other  proceedings  between  third  parties  husbands 
and  wives  will  be  permitted  to  contradict,  and  even  to  discredit,  each  other  as 
freely  as  if  the  marriage  was  void.  Stapleton  v.  Crofts,  18  Queen's  Bench,  at  p. 
368,  per  Lord  Campbell,  and  at  p.  373,  per  Erie  J.,  and  ante  p.  273.  Per  Lord 
EUenborough,  in  the  text,  ante  p.  270.  Rex  v.  Bathwick,  per  Lord  Tenterden, 
2  Barnewall  &  Adolphus,  at  p.  646,  and  ante  p.  275.  Annesley  v.  Earl  of  An- 
glesea,  17  Howell's  State  Trials,  1276.  Indeed,  if  this  were  not  the  law,  great 
injustice  might  be  done ;  since  the  competency  of  the  witness  would  then  de- 
pend on  the  marshalling  of  the  evidence,  and  the  testimony  of  a  husband  might 
be  rendered  inadmissible  for  the  defendant,  from  the  accidental  circumstance  of 
his  wife  having  been  previously  called  on  the  part  of  the  plaintiff,  though,  had  the 
defendant  been  entitled  to  begin,  the  husband  would  have  been  examined,  and 
the  wife  rejected.  2  Taylor  Ev.  §  1235.  In  Ireland  it  has  been  held  by  all  the 
Judges,  that  it  is  no  objection  to  the  evidence  of  a  wife,  that  she  is  brought  to 
contradict  the  testimony  of  her  husband,  even  where  he  is  the  prosecutor  of 
an  indictment.     Rex  v.  Houlton,  Jebb  C.  C.  24. 

The  subject  of  the  competency  of  a  wife  to  give  evidence  against  her  husband, 
was  much  considered  in  the  reign  of  Charles  I.  An  exception  was  made  to  the 
general  rule  that  a  wife  was  not  admissible  as  a  witness  against  her  husband  in 
the  case  of  personal  wrongs  of  the  wife.  That  arose  partly  on  account  of  the 
mischief  that  would  result  if  evidence  could  not  be  got  in  such  cases  where  great 
brutality  may  have  existed,  partly  from  necessity,  and  because  the  wife  was  the 
real  party  prosecuting,  and  ought  to  be  heard.  Crompton  J.  in  Reeve  «.  Wood, 
10  Cox  C.  C.  at  p.  59.  In  Regina  v.  Smith,  Leigh  &  Cave  C.  C.  at  p.  622, 
Blackburn  J.  observed  during  the  argument:  "  The  statement  of  a  dying  person 
as  to  the  cause  of  death  is  admitted  on  the  same  ground  as  evidence  of  a  wife 
against  her  husband ;  viz.  as  being  often  the  only  evidence  obtainable."  The 
Judges  determined  that  Lord  Audley's  wife  might  give  evidence  against  him,  for 
having  aided  one  of  his  servants  in  committing  a  rape  upon  herself.  The  Judges 
held,  that  where  a  wife  is  the  party  grieved,  and  on  whom  the  crime  is  committed, 
she  is  to  be  admitted  a  witness :  and  a  curious  reason  assigned  is,  that  in  such  a 
case  a  villain  may  be  a  witness  against  his  lord.  3  Howell's  State  Trials,  402, 
413 ;  Hutton,  116,  116.  This  case  has  been  denied  to  be  law,  but  is  now  estab- 
lished by  the  highest  authorities.  3  Russell  on  Crimes,  633  note.  4th  ed.  So 
on  the  trial  of  an  indictment  for  an  assault  and  battei-y  upon  her.  Rex  u.  Azire, 
1  Strange,  633,  by  Lord  Raymond,  on  the  authority  of  Lord  Audley's  Case;  The 
State  V.  Soule,  5  Greenleaf,  407 ;  or,  for  maliciously  shooting  at  her,  Whitehouse's 
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Case,  3  Russell  on  Crimes,  633,  4th  ed. ;  or  attempting  to  poison  her ;  Rex  v. 
Jagger,  3  Russell  on  Crimes,  633,  4th  ed. ;  The  People  v.  Northrup,  50  Bar- 
bour, 148,  she  is  a  competent  witness.  And  it  is  now  settled,  that  in  all  cases  of 
personal  injuries  committed  by  the  husband  or  wife  against  each  other,  the 
injured  party  is  an  admissible  witness  against  the  other.  1  East  P.  C.  ch.  11,  §  6, 
p.  455.  In  the  Wakefields'  Case,  HuUock  B.  said :  "  I  take  it,  it  is  quite  clear  now 
that  a  wife  is  a  competent  witness  against  her  husband  in  respect  of  any  charge 
which  effects  her  liberty  and  person."  See  the  Trial,  published  by  Murray,  8  vo. 
London,  1827,  at  p.  257.  But  though  a  competent  witness,  it  is  not  indispensable 
that  the  wife  should  be  called.  Regina  v.  Pearce,  9  Carrington  &  Payne,  667» 
And  Mr.  Justice  Holroyd  seems  to  have  thought  that  the  husband  or  wife  could 
only  be  admitted  to  prove  facts  which  could  not  be  proved  by  any  other  witness. 
Whitehouse's  Case,  3  Russell  on  Crimes,  633.  4th  ed.  See  Regina  v.  Pearce,  ubi 
supra,  to  the  same  point.  But  it  is  clear  that  this  is  restricting  the  rule  within 
too  narrow  bounds.  The  People  v.  Northrup,  50  Barbour,  at  p.  149.  And  in 
The  State  ».  Davis,  3  Brevard,  3,  the  wife  was  admitted  as  a  witness  against 
her  husband,  on  the  trial  of  an  indictment  for  an  assault  and  battery  upon 
her,  on  the  ground  that  no  other  person  was  present  when  the  offence  was  com- 
mitted. But  the  language  of  the  court  does  not  so  restrict  the  rule.  The  wife 
may  also  exhibit  articles  of  the  peace  against  her  husband,  in  which  case  her  affi- 
davit shall  not  be  allowed  to  be  controlled  and  overthrown  by  his  own.  Rex  ». 
Doherty,  13  East,  171.    Lord  Vane's  Case,  13  East,  171  note ;  2  Strange,  1202. 

2  Taylor  Ev.  §  1236,  note. 

The  rule  is  confined  to  cases  in  which  a  personal  wrong  is  done  to  the  wife  in 
the  sense  of  the  above  decided  cases.  The  State  ».  Berlin,  42  Missouri,  672. 
Thus  a  wife  is  not  an  admissible  witness  against  her  husband  in  support  of  a 
charge  of  desertion  of  wife  and  children  preferred  by  the  parish  under  the 
Vagrant  Act,  5  Geo.  IV.  ch.  83.  Crompton  J. :  "In  the  present  case  there  is 
nothing  that  can  be  called  an  injury  to  the  person  of  the  wife ;  it  is  only  a  crime 
against  the  parish,  and  it  is  the  fact  of  her  becoming  charg&ble  to  the  parish 
that  makes  the  husband  liable.  It  does  not  fall  within  the  rule  of  necessity,  for 
there  are  many  other  persons  by  whom  the  case  may  be  made  out  without  her 
evidence."  Reeve  v.  Wood,  5  Best  &  Smith,  364 ;  10  Cox  C.  C.  68.  Upon  an 
indictment  against  the  husband  for  subornation  of  perjury,  in  procuring  another 
person  to  commit  perjury  in  a  judicial  proceeding  in  which  she  is  a  party,  she 
cannot  be  a  witness  for  the  prosecution.  The  People  v.  Carpenter,  9  Barbour, 
580. 

In  criminal  matters,  from  an  early  period,  beginning  with  Lord  Audley's  Case, 

3  Howell's  State  Trials,  402,  413,  there  was  an  exception  to  the  general  rule 
that  a  wife  is  not  admissible  as  a  witness  for  or  against  her  husband,  which  went 
on  the  principle  that  where  the  offence  charged  touches  the  person  of  the  wife, 
and  she  must  be  cognizant  of  it,  and  may  be  the  only  person  who  is  cognizant 
of  it,  there  the  wife  is  an  admissible  witness  against  her  husband.  That  applies 
to  all  cases  where  there  is  personal  violence  inflicted  by  the  husband  on  the  wife. 
In  the  case  of  an  abduction  of  a  woman,  who  afterwards  becomes  the  wife  of  tlie 
person  abducting,  there  is  the  carrying  off,  which,  although  no  personal  injury 
has  been  sustained,  may  well  be  considered  as  within  the  principle,  for  she  must 
be  cognizant  of  it,  and  may  be  the  only  witness  who  can  fix  the  offence  on  the 
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man.  Blackburn  J.  in  Reeve  v.  Wood,  10  Cox  C.  C.  at  p.  60.  "  The  case  of 
the  abduction  of  a  woman  has  been  considered  as  in  the  nature  of  a  personal 
injury."  Crompton  J.  Ibid,  If  therefore  a  man  is  indicted  for  the  forcible 
abduction  of  a  woman  with  intent  to  marry  her,  she  is  clearly  a  competent  wit- 
ness against  him  if  the  force  were  continuing  against  her  till  the  marriage.  Of 
this  last  fact  also  she  is  a  competent  witness ;  and  the  better  opinion  seems  to 
be  that  she  is  still  competent,  notwithstanding  her  subsequent  assent  to  the 
marriage  and  her  voluntary  cohabitation ;  for  otherwise  the  offender  would 
take  advantage  of  his  own  wrong.  Rex  v.  Wakefield,  Trial  published  by  Mur- 
ray; 2Lewin  C.  C.  279.  1  East  P.O.  464.  Brown's  Case,  1  Ventris,  243. 
Perry's  Case,  cited  in  Rex  v.  Sergeant,  Ryan  &  Moody  N.  P.  C.  at  p.  354. 
Hawkins  P.  C.  ch.  41,  §  13.     2  Taylor  Ev.  §  1236. 

The  prosecution  of  the  Wakefields  for  conspiracy  and  the  abduction  of  Miss 
Turner,  says  Mr.  Townsend,  in  the  Preface  to  Modern  State  Trials,  forms  a  sin- 
gular chapter  in  legal  history ;  interesting  not  less  to  the  student  of  human 
nature,  on  account  of  its  characters  and  incidents,  than  to  the  lawyer,  for  those 
elaborate  discussions  on  the  Scottish  law  of  marriage  and  the  right  of  the  wife, 
even  should  there  have  been  a  legal  marriage,  to  appear  as  a  witness  against  the 
offending  husband,  which  were  argued  with  such  profuse  learning  and  ability. 
But  three  or  four  cases  occur,  says  the  same  elegant  writer.  Vol.  II.  Modem 
State  Trials,  p.  116,  at  long  intervals  of  time,  in  the  various  collections  of  trials, 
at  all  resembling  it.  In  the  first  one,  Lucy  Ramsay  was  inveigled  into  a  coach 
in  Hyde  Park.  Browne,  who  had  employed  the  persons  in  the  park  that  spirited 
her  away,  afterwards  prevailed  upon  her  to  marry  him,  on  the  threat  that  if  she 
refused  he  would  convey  her  secretly  to  France.  1  Ventris,  243.  In  the  second 
case,  one  Pleasant  Rawlins,  an  heiress,  was  arrested  on  a  pretended  debt,  at  the 
instigation  of  a  German  adventurer,  Swendsen.  He  had  been  her  suitor,  with- 
out much  chance  of  success,  and  hastened  to  her,  when  in  custody  of  the  sheriff's 
officers,  to  take  advantage  of  the  time  and  place.  On  his  assurance  that  the 
only  thing  to  prevent  her  being  taken  to  Newgate  was  to  marry  him  instantly, 
she  consented.  The  marriage  immediately  took  place,  one  of  the  Fleet  parsons, 
those  pests  of  society,  being  at  hand  to  perform  the  ceremony.  Notwithstand- 
ing their  marriages  under  constraint,  the  two  ladies  were  examined ;  and,  upon 
their  testimony  chiefly  both  Browne  and  Swendsen  were  convicted  and  after- 
wards executed,  the  consent  being  held  nugatory,  as  it  had  been  induced  by  fear 
and  fraud.  6  State  Trials,  450.  In  the  third  case.  Rex  v.  Perry,  tried  before 
Sir  Vicary  Gibbs,  then  recorder  of  Bristol,  the  lady  obtained  a  triumphant 
acquittal  for  the  supposed  conspirator.  She  entered  the  witness-box  fearlessly, 
and  deposed  that  the  defendant  had  used  no  other  arts  than  what  a  lover 
ought,  and  that  she  had  eloped  with  him  of  her  own  free  will  and  with  her  entire 
consent. 

The  termination  of  the  trial  was  equally  abrupt  in  a  fourth  case.  The  King,  on 
the  prosecution  of  Mrs.  Fanny  Lee,  against  Lockhart  and  Loudon  Gordon,  tried 
at  Oxford  in  1804,  before  Mr.  J.  Lawrence,  for  a  forcible  abduction,  but  very 
different  in  some  of  its  circumstances  from  the  present,  for  there  the  conduct  of 
the  lady  gave  an  appearance  of  connivance.  Though  carried  with  seeming  vio- 
lence out  of  her  own  house,  she  was  a  married  lady  living  apart  from  her  hus- 
band, she  rode  cheerily  in  the  different  post-chaises,  flung  a  camphor  bag, 
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which  she  had  carried  as  a  charm,  out  of  the  window,  and,  supping  at  Petsworth 
with  the  two  gentlemen,  conversed,  according  to  her  own  evidence,  about  hiero- 
glyphics and  Grecian  architecture.  The  judge  stopped  the  case,  as  there  was  a 
total  absence  of  proof  of  force  in  the  county  in  which  the  trial  took  place. 

In  Wakefields'  Case,  2  Lewin  C.  C.  1,  279,  the  defendants  had,  by  fraudulent 
means,  obtained  possession  of  Miss  Ellen  Turner,  and  carried  her  oflf  to  Gretna 
Green,  where,  by  false  representations,  she  was  persuaded  to  go  through  the 
ceremony  of  a  Scotch  marriage,  and  become  the  wife  of  Edward  Gibbon  Wake- 
field. On  the  trial,  the  counsel  for  the  prosecution  proposed  to  call  Miss  Turner 
as  a  witness.  Before  she  was  sworn,  Mr.  Scarlett  rose  to  object  to  her  evidence : 
Mr.  Scarlett:  "  My  lord,  I  propose  to  show  that  this  witness  is  incompetent. 
My  lord,  the  threat  of  my  learned  friend  certainly  will  not  deter  me  from  doing 
what  I  conceive  to  be  my  duty  in  point  of  law,  when  I  am  called  upon  to  do  it. 
If  he  thinks  it  necessary  for  his  case  to  examine  this  young  lady,  of  course  I 
must  conceive  his  object  in  examining  her  is  to  affect  the  criminal  party.  And 
therefore  I  propose  to  show  to  your  lordship  she  is  legally  married  to  Mr.  Wake- 
field. I  can  do  that  by  giving  evidence  of  the  marriage,  and  other  circumstances 
to  show  it  was  a  legal  marriage  ;  and  therefore  I  apprehend  she  cannot  be  ex- 
amined as  a  witness.  I  apprehend  I  have  a  right  to  do  that  without  examining 
her  on  the  voir  dire." 

Baron  Hullock.  "I  don't  know  that,  Mr.  Attorney.  Supposing  the  mar- 
riage should  turn  out  to  be  an  invalid  marriage,  that  fact  must  be  acquired 
through  the  medium  of  her  evidence.  But  if  the  marriage  should  be  considered 
a  good  marriage,  that  is,  should  be  proved  to  be  a  good  marriage  according  to 
the  law  of  that  country  in  which  it  was  performed,  then  another  question  wiU 
arise,  whether,  even  if  she  be  the  legal  wife  of  this  gentleman,  she  may  not  still, 
by  the  law  of  this  country,  be  a  competent  witness." 

Mr.  Scarlett  argued  the  case  as  if  the  rules  of  law  were  that  a  wife  could  in 
no  event  be  admitted  as  a  witness  against  her  husband,  save  only  for  the  pur- 
pose of  proving  force  or  some  criminal  charge.  The  wife's  testimony  had  never 
been  received  under  the  statutes,  except  where  force  had  been  used.  This  prin- 
ciple was  laid  down  too  broadly,  for  in  the  case  of  Rex  ».  Perry,  Bristol,  1794, 
cited  by  the  judge,  no  force  had  been  used,  quite  the  contrary ;  and  the  husband 
was  acquitted  on  the  evidence  of  the  wife.  The  Attorney  General  insisted  that 
he  was  in  a  condition  to  prove  that  Miss  Turner  gave  her  full  and  free  consent  to 
the  marriage ;  that  a  marriage  did  take  place  in  Scotland,  which  by  the  law  of 
Scotland  was  a  valid  marriage ;  that  he  had  the  option  of  proving  aliunde,  by 
collateral  testimony,  the  incompetency  of  Miss  Turner  as  a  witness  against  Mr. 
Wakefield,  without  examining  her  at  all.  Mr.  Brougham  stoutly  protested 
against  his  learned  friend  twisting  in  the  best  part  of  the  defence  under  the  color 
of  giving  evidence  on  this  collateral  issue ;  and  as  it  was  a  matter  of  practice 
entirely  depending  on  the  discretion  of  the  presiding  judge,  he  decided  on 
requesting  Miss  Turner  to  be  called.  He  expressed  a  strong  opinion  that  the 
objection  would  come  to  nothing. 

Baron  Hullock  pronounced  his  opinion  in  favor  of  the  admissibility  of  Miss 
Turner's  evidence.  "  Even  if  the  lawful  wife  of  the  defendant  Gibbon  Wake- 
field, she  is  a  competent  witness  against  her  husband,  in  respect  of  any  charge 
which  aflfects  her  liberty  or  her  person.     She  may  file  articles  of  the  peace 
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against  her  husband.  She  may  prosecute  him  for  a  misdemeanor,  as  was  done 
in  the  case  of  Jagger,  at  York,  before  Mr.  Justice  Lawrence,  which  was  the  case 
of  an  attempt  by  the  husband  to  poison  his  wife.  It  was  done  in  the  case  of 
Lady  Strathmore  against  Mr.  Bowes  and  others ;  and  in  various  other  cases  that 
have  occurred  since  that  time.  I  think  it  would  be  a  strange  incongruity  in  the 
law  of  the  country,  with  respect  to  the  practice  of  the  admissibility  of  evidence, 
if  it  was  to  shut  out  the  evidence  of  the  only  individual  who  was  competent  to 
speak  to  the  facts  of  the  case.  It  should  seem  that  she  is  a  witness  ex  necessitate, 
because  if  she  was  not  a  witness,  injuries  might  be  committed  with  impunity ;  the 
law  of  the  land  might  in  fact  be  violated  with  the  greatest  possible  ease  with 
impunity ;  the  husband  would  be  allowed  to  commit  the  grossest  acts  of  violence 
without  punishment  if  the  wife  was  not  allowed  to  be  a  witness  to  prove  them. 
And  therefore  if  the  marriage  be  wrong  she  is  admissible ;  and  if  it  be  right,  I 
think  still,  in  point  of  law,  she  is,  under  all  the  circumstances  of  this  case,  a  com- 
petent witness." 

In  Ireland,  on  an  indictment  for  the  fraudulent  abduction  of  an  heiress,  under 
eighteen  years  of  age,  the  lady  was  admitted  as  a  witness  for  the  prosecution. 
Kegina  v.  Yore,  1  Jebb  &  Symes,  563 :  "  As  to  the  effect  upon  her  competency," 
said  'Bushe  C.  J.,  "produced  by  the  marriage,  it  is  unnecessary  to  discuss  it  at 
length,  as  the  case  was  decided  in  Wakefields'  Case.  Baron  HuUock  ruled  a 
similar  objection  in  that  case,  by  admitting  the  prosecutrix.  Miss  Turner,  as  a 
witness.  That  case  came  afterwards  into  the  King's  Bench  (1  Deacon  Crim. 
Law,  4)  upon  a  motion  in  arrest  of  judgment  on  another  point,  and  no  question 
was  raised  as  to  the  propriety  of  rBaron  HuUock's  decision ;  and  shortly  afterr 
wards  Miss  Turner  was  examined  as  a  witness  in  support  of  the  bill  for  a  divorce, 
although  that  bill  was  opposed  by  Wakefield." 

But  in  a  recent  case  in  New  York  it  was  said:  "The  American  author 
ities  do  not  countenance  Wakefields'  Case  nor  Perry's  Case.  The  People  v.  Car- 
penter, 9  Barbour,  580.  In  commenting  on  Wakefields'  Case,  Barculo  J.  said : 
"  But  the  counsel  for  the  people  contend  for  a  much  broader  exception ;  one 
that  will  embrace  all  cases  of  secret  injuries.  To  support  this  doctrine,  they 
rely,  in  part  at  least,  upon  the  case  of  Rex  v.  Wakefields  (cited  2  Russell  on 
Crimes,  606) ,  where,  on  an  indictment  for  a  conspiracy  in  unlawfully  taking 
Ellen  Turner  and  procuring  her  to  be  married,  HuUock  B.  received  the  evidence 
of  the  wife  as  being  admissible  on  the  ground  of  necessity,  even  supposing  that 
the  marriage  was  vaUd.  This  ruling  was  at  the  Lancaster  Assizes  in  1827,  and 
can  hardly  be  deemed  an  authority  for  introducing  a  new  rule.  That  the  evi- 
dence was  properly  received,  upon  the  ground  that  the  marriage  itself  was  ille- 
gal and  invalid,  is  highly  probable ;  but  that  the  reason  assigned  for  its  reception 
is  a  sound  one,  is  by  no  means  true.  For  if  the  marriage  were  valid,  there 
could  not  be  any  reason  of  necessity  for  the  wife  to  be  a  witness  against  her  hus- 
band. If  neither  force  nor  fraud  was  used,  then  no  such  personal  injury  was 
done  to  her  as  could  warrant  the  wife's  appearing  as  a  witness  for  her  own  pro- 
tection. Ifeitha-  were  used,  then  it  was  at  least  doubtful  whether  she  was  a  wife, 
and  Wakefield  could  not  be  permitted  to  take  advantage  of  his  own  wrong  by 
setting  up  his  own  violent  or  fraudulent  act  as  the  ground  for  excluding  the 
principal  witness,  under  pretence  that  she  had  thus  become  his  lawful  wife.  The 
same  remarks  are  applicable  to  the  case  of  Rex  v.  Perry,  cited  by  the  learned 
judge." 
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In  Perry's  Case,  Gibbs  C.  J.  said  that  he  could  see  no  distinction  between 
admitting  awife  for  and  against  "her  husband.  "  Eex  v.  Perry,''  said  Abbott  C.  J. 
in  Rex  v.  Serjeant,  Ryan  &  Moody  N.  P.  C.  at  p.  354,  "  was  much  talked  about 
at  the  time,  and  Chief  Justice  Gibbs  expressed  his  surprise  that  any  doubt  should 
have  been  entertained  that  a  wife  was  in  all  cases  a  competent  witness  for  her 
husband,  when  admissible  against  him."  Accordingly,  it  has  been  held  that  on 
an  indictment  against  him  for  an  assault  and  battery  upon  her,  she  is  a  competent 
witness  for  him,  to  disprove  the  charge.  The  State  v.  Neil,  6  Alabama,  685. 
Commonwealth  v.  Murphy,  4  AUen,  491. 

Finally,  it  is  to  be  observed  that  this  rule  of  exclusion  extends  only  to  lawful 
marriages.  Thus  upon  a  trial  for  bigamy,  the  first  marriage  being  proved  and 
not  controverted,  the  woman,  with  whom  the  second  marriage  was  had,  is  a  com- 
petent witness  either  for  or  against  the  prisoner ;  for  the  second  marriage  is  void. 
Rexu.  Serjeant,  Ryan  &  Moody  N.  P.  C.  at  p.  864,  per  Abbott  C.  J.  2  Taylor  Ev. 
§  1231.  On  a  trial  for  forgery,  Lord  Kenyon  refused  to  admit  a  woman  as  a 
witness  for  the  prisoner,  whom,  in  the  course  of  the  trial,  he  had  frequently 
alluded  to  as  his  wife,  but  afterwards,  on  hearing  an  objection  taken  to  her  com- 
petency, denied  that  they  were  in  fact  married.     Anonymous,  cited  by  Richards 

B.  in  1  Price,  88.  It  should  be  observed,  that  in  this  case  the  criminal  had 
throughout  the  trial  admitted  that  the  witness  was  his  wife,  and  was  thus  in  a 
manner  estopped  from  denying  the  marriage  when  her  competency  was  questioned. 
And  in  a  subsequent  case,  Batthews  v.  Galindo,  4  Bingham,  610 ;  1  Moore  & 
Payne,  665 ;  3  Carrington  &  Payne,  238,  where  Lord  Kenyon's  ruling  was  dis- 
cussed. Park  and  Burroughs  JJ.  declared  that  his  lordship's  decision  was 
founded  on  this  admission,  and  the  whole  court  determined  that  a  kept  mistress 
is  a  competent  witness  for  her  protector,  though  she  passed  by  his  name  and 
appeared  to  the  world  as  his  wife.  And  see  ace.  Regina  v.  Young,  2  Cox  C.  C. 
291.  So  where  the  parties  had  lived  together  as  man  and  wife,  believing  them- 
selves lawfully  married,  but  had  separated  on  discovering  that  a  prior  husband, 
supposed  to  be  dead,  was  still  living,  the  woman  was  held  a  competent  witness 
against  the  second  husband,  even  as  to  facts  communicated  to  her  by  him  during 
their  cohabitation.  Wells  v.  Fletcher,  6  Carrington  &  Payne,  12 ;  8.  c.  nom. 
Wells  B.  Fisher,  1  Moody  &  Robinson,  99,  and  note.  And  it  seems  that  a  sup- 
posed husband  or  wife  may,  both  in  civil  and  criminal  cases,  be  examined  on  the 
voir  dire  to  facts  showing  the  invalidity  of  the  marriage ;  and  it  is  apprehended 
no  valid  reason  can  be  given  for  not  admitting  their  evidence  thus  far,  though 
the  fact  that  the  marriage  ceremony  has  been  actually  performed  may  have  been 
previously  proved  by  independent  testimony.  2  Taylor  Ev.  §  1281.  Regina  v. 
Young,  6  Cox  C.  C.  296.     "It  may  well  be  doubted,"  observed  Lord  Tenterden 

C.  J.,  "  whether  the  competency  of  a  witness  can  depend  upon  the  marshalling 
of  the  evidence,  or  the  particular  stage  of  the  cause  at  which  the  witness  may  be 
called."  Rex  v.  Bathwick,  2  Bamewall  &  Adolphus,  at  p.  646 ;  ante  p.  276.  See 
Regina  v.  Peat,  2  Lewin  C.  C.  288 ;  Wakefields'  Case,  ubi  supra ;  Rex  v.  Bram- 
ley,  6  Term  R.  330. 
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Moore  v.  The  Commonwealth.^ 

March  Term  1843. 

Adultery  —  Indictment. 

An  indictment  which  alleges  that  P.  M.,  on  a  certain  day  and  at  a  certain  place,  "  did 
commit  the  crime  of  adultery  with  one  M.  S.,  by  then  and  there  having  carnal 
knowledge  of  the  body  of  said  S.,  she  the  said  S.  then  and  there  being  a  married 
woman,  and  having  a  husband  alive,"  is  not  sufficient  to  support  a  conviction. 
These  allegations  do  not  show,  with  certainty,  that  M.  S.  was  not  the  wife  of 
P.M. 

Writ  of  error  to  reverse  a  judgment  of  the  Court  of  Common 
Pleas  in  the  county  of  Middlesex,  at  the  February  term  1843,  sen- 
tencing the  plaintiff  in  error  to  solitary  imprisonment  and  confine- 
ment at  hard  labor,  in  the  house  of  correction. 

The  indictment,  on  which  the  conviction  and  sentence  were 
founded,  was  thus :  That  the  said  Moore,  "  on  the  24th  of  July 
1842,  at  Lowell  in  the  county  of  Middlesex,  did  commit  the  crime 
of  adultery  with  one  Mary  Stuart,  by  then  and  there  having  carnal 
knowledge  of  the  body  of  said  Stuart,  she  the  said  Stuart  then 
and  there  being  a  married  woman,  and  having  a  husband  alive ; 
against  the  peace,"  &c. 

It  was  assigned  for  error  (among  other  causes)  "  that  it  does 
not  appear  but  that  said  Peter  Moore  and  Mary  Stuart  were 
married  together." 

B.  F.  Butler,  for  the  plaintiff  in  error.  The  averment,  in  the 
indictment,  that  the  prisoner,  on  a  certain  day,  "  did  commit  the 
crime  of  adultery,"  would  be  clearly  insufficient  to  warrant  a 
judgment,  or  even  to  put  him  on  his  defence.  It  was  therefore 
necessary  to  insert  such  other  averments  as  would  show  that  an 
act  of  adultery  had  been  committed  by  him.  But  for  aught  that 
is  averred,  Mary  Stuart  may  have  been  his  wife.  The  name 
given  to  her  is  of  no  importance.  Archbold  Crim.  PI.  (3d  Amer. 
ed.)  27.  If  she  and  the  prisoner  had  been  privately  married,  the 
grand  jury  would  of  course  give  her  the  name  by  which  she  was 
usually  known. 

S.  J).  Parker,  for  the  Commonwealth.  This  indictment  is  ac- 
cording to  the  form  set  forth  in  Davis's  Precedents,  48,  and  which 

'  6  Metcalf,  2^3. 
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it  is  believed  has  generally  been  used  in  this  commonwealth. 
By  giving  the  woman  a  name  different  from  that  of  the  prisoner, 
the  grand  jury,  by  necessary  implication,  have  negatived  the 
fact  that  she  was  his  wife. 

Shaw  C.  J.  The  indictment  is  for  adultery,  charging  that  said 
Peter  Moore,  on  &c.  at  &c.  did  commit  the  crime  of  adultery  with 
one  Mary  Stuart,  by  then  and  there,  &c.  she  the  said  Mary  Stuart 
then  and  there  being  a  married  woman,  and  having  a  husband 
alive  ;  against  the  peace,  &c. 

The  error  assigned  is,  that  it  does  not  appear  but  that  said 
Peter  Moore  and  Mary  Stuaft  were  married  together.  The  argu- 
ment urged  in  behalf  of  the  defendant  is,  that  the  indictment 
charges  no  crime  with  sufficient  certainty ;  that  all  the  facts  alleged 
may  be  true,  and  yet  no  crime  committed ;  because,  for  aught 
that  appeats  in  the  indictment,  the  said  parties  were  man  and  wife. 

We  suppose  it  is  pretty  clear  to  common  apprehension  what  the 
grand  jury  meant  by  this  averment ;  but  the  difficulty  is,  that 
the  precision  and  certainty  required  in  criminal  pleading,  for  the 
security  of  the  accused,  will  not  admit  any  thing  to  be  taken  by 
intendment.  An  averment  that  one  had  committed  the  crime  of 
adultery,  without  alleging  how  and  in  what  manner,  would  be 
clearly  insufficient.  The  purpose  of  an  indictment  is,  to  allege 
and  set  forth  those  facts  which  constitute  that  crime ;  and  for 
that  purpose  it  must  appear  that  the  woman,  with  whom  the 
illicit  connection  is  alleged  to  have'  taken  place,  was  not  the  wife 
of  the  accused.  This  is  commonly  done  by  alleging  that  at  the 
time  she  was  the  wife  of  a  person  named,  then  living ;  but  per- 
haps that  is  not  necessary.  Any  form  of  words  stating  that  she 
was  the  wife  of  some  person  other  than  the  accused  would  be 
sufficient. 

It  was  argued  in  support  of  the  prosecution,  that  giving  the  wom- 
an a  different  name  from  that  of  the  accused  carried  a  necessary 
implication  that  she  was  not  his  wife ;  because,  had  she*been  his 
wife,  she  would  have  borne  his  name.  Although  this  practice  is 
general,  yet  it  is  not  so  universal,  that  giving  a  woman  a  surname 
different  from  that  of  a  man,  raises  a  necessary  implication  that 
she  is  not  his  wife.  Besides ;  it  is  not  certain  that  the  jury  in- 
tended to  state  the  entire  christian  and  surname  of  the  woman ; 
they  may  have  intended  to  use  her  christian  name  only,  she  having 
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a  middle  name,  or  the  name  by  which  she  was  commonly  known, 
and  could  be  identified.  The  court  are  of  opinion  that  it  is  not 
averred  with  sufficient  certainty  that  the  alleged  illicit  intercourse 
took  place  with  a  married  woman,  not  the  wife  of  the  accused; 
and  that,  for  this  cause,  the  judgment  is  erroneous. 

Judgment  reversed. 

In  Commonwealth  v.  Reardon,  6  Gushing,  78,  the  indictment  alleged  that  the 
defendant,  on  the  15th  July  1850,  "  did  commit  the  crime  of  adultery  with  one 
Catharine  Ann  Smith,  then  the  lawful  wife  of  Peter  J.  Smith,  by  then  and  there 
having  carnal  knowledge  of  the  body  of  the  said  Catharine  Ann  Smith."  The 
defendant  moved  in  arrest  of  judgment  for  the  following  reasons:  1st.  That  it 
did  not  Sufficiently  appear  in  the  indictment  that  Cathanne  Ann  Smith,  with 
whom  the  offence  was  alleged  to  have  been  committed,  was  not  the  lawful  wife 
of  the  defendant ;  2d.  That  the  defendant  was  not  alleged  in  the  indictment  to 
be  a  lawfully  married  man ;  3d.  That  the  defendant  was  not  alleged  therein  to 
be  unmarried. 

Dewey  J.  "In  the  opinion  of  the  court,  it  does  sufficiently  appear  in  this 
indictment,  that  Catharine  Ann  Smith,  the  person  with  whom  the  adulterous 
intercourse  is  charged,  was  not  the  lawful  wife  of  the  defendant.  It  is  in  direct 
terms  alleged  that  she  was  "  the  lawful  wife  of  Peter  J.  Smith."  This  allega- 
tion is,  to  all  intents  and  purposes,  substantially  an  allegation,  that  Catharine 
Ann  Smith  was  not  the  wife  of  the  defendant.  Being  at  the  time  of  the  alleged 
offence  the  legal  wife  of  Peter  J.  Smith,  she  could  not  be  the  wife  of  the  defend- 
ant ;  as  Catharine  Ann  Smith  could  be  the  wife  of  but  one  man.  The  government 
assume  the  burden  of  proving  that  she  was  the  wife  of  Peter  J.  Smith,  and  if 
they  fail  to  sustain  this  allegation  the  evidence  will  not  sustain  the  indictment. 
If  they  do  establish  the  fact,  then  they  show  that  Catharine  Ann  Smith  was  not  the 
wife  of  the  defendant.  The  case  of  Moore  v.  The  Commonwealth,  6  Metcalf,  243, 
does  not  conflict  with  this  view  of  the  case.  In  that  case,  there  was  no  allegation 
that  the  female  was  the  wife  of  another  person,  and  the  only  allegation,  from 
which  such  inference  could  be  supposed  to  be  authorized,  was  that  setting  forth 
the  name  of  the  female,  and  giving  her  a  different  name  from  that  borne  by  the 
party  indicted  for  the  adultery. 

"  The  second  objection  urged  is,  that  it  is  not  alleged  in  the  indictment  that  the 
defendant  '  was  an  unmarried  man.'  The  position  taken  is,  that  the  statute  has 
made  such  allegation  necessary  from  the  peculiar  provisions  of  the  Revised 
Statutes,  ch.  130,  §  1,  that  the  crime  of  adultery  may  be  committed  by  an 
unmarried,  man  by  his  having  sexual  intercourse  with  a  married  woman.  The 
counsel  for  the  defendant  assumes  that  the  indictment  is  founded  wholly  upon 
that  particular  part  of  the  statute.  The  error  of  the  counsel  for  the  defendant 
is  in  supposing,  that  because  the  female,  with  whom  the  sexual  intercourse  is 
alleged  to  have  been  committed,  is  alleged  to  have  been  a  married  woman,  it 
necessarily  imports  that  the  offence  charged  is  one  described  in  the  latter  clause 
of  the  first  section  of  this  chapter.  It  is  true,  that  if  the  party  indicted  is  him- 
self alleged  to  be  a  married  man,  the  indictment  will  be  good  and  sufficient  in 
form,  without  any  allegation  that  the  person  with  whom  he  had  sexual  inter- 
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course  was  a  married  woman ;  but  it  is  no  less  true  that  the  indictment  in  such 
case  may  equally  allege  both  the  parties  to  the  adultery  to  be  married  persons. 
And  it  is  no  less  adultery  because  both  the  parties  are  married  persons.  It  is 
essential  to  this  offence,  that  one  of  the  parties  should  be  a  married  person,  and 
this  must  be  distinctly  alleged.  The  charge  against  the  defendant  is,  that  he  has 
had  sexual  intercourse  with  the  wife  of  Peter  J.  Smith.  This  fact  being  proved, 
the  defendant  is  shown  to  have  committed  the  crime  of  adultery,  and  equally  so 
whether  he  is  a  married  man  or  single,  it  being  immaterial  what  his  condition  is 
in  this  respect,  if  the  other  party  is  a  married  person.  All  that  is  necessary  to 
constitute  the  crime  of  adultery  under  our  statutes  is  fully  alleged  in  this  indict- 
ment.    The  motion  in  arrest  of  judgment  must  therefore  be  overruled." 

In  Helfrich  v.  The  Commonwealth,  33  Pennsylvania  State,  68,  the  indictment 
alleged  that  the  plaintiff  in  error,  "then  and  there  being  a  married  man  and 
having  a  wife  in  full  life,  to  wit,  Mary  Ann  Helfrich,  did  commit  adultery  with  a 
certain  Matilda  Moyer."  Lowrie  C.  J.  in  delivering  the  opinion  said:  "It  is 
not  charged  that  Matilda  Moyer  was  not  his  wife ;  but  his  wife  is  named  by  a 
different  name  as  still  alive,  and  no  one  can  reasonably  suppose  that  the  wife  and 
Matilda  Moyer  are  not  different  persons." 

In  a  recent  case  in  Maine,  The  State  v.  Thurstin,  35  Maine,  205,  the  indict- 
ment charged  that  the  defendant,  at  Avon,  "  on  the  26th  day  of  March  1851, 
did  commit  the  crime  of  adultery  with  one  Emeline  Whitehouse,  the  wife  of  one 
Solomon  H.  Whitehouse,  she,  the  said  Emeline  Whitehouse,  being  a  married 
woman,  and  the  lawful  wife  of  him,  the  said  Solomon  Whitehouse."  Howard  J. 
in  delivering  the  opinion  of  the  court,  said:  "In  this  case,  the  fact  of  com- 
mitting the  crime  of  adultery,  at  a  certain  time  and  place,  with  Emeline  White- 
house,  is  first  alleged  against  the  accused ;  but  to  the  fact  that  she  was  a  married 
woman,  and  the  wife  of  another,  no  time  is  averred,  nor  is  there  a  reference,  to 
the  certain  time  before  stated,  by  the  words  then  and  there,  or  any  equivalent 
terms.  Although  we  can  readily  suppose  what  was  intended  by  the  averments, 
yet,  in  criminal  pleading,  nothing  can  be  taken  by  intendment.  The  allegation 
"  being  a  married  woman,  and  the  lawful  wife  of  Solomon  H.  Whitehouse,"  has 
reference  to  the  time  of  finding  the  indictment,  and  not  to  the  time  of  the 
offence,  in  strictness  of  criminal  law.  Bridge's  Case,  Cro.  Jac.  639.  2  Lord 
Raymond,  1467.  2  Chitty  Crim.  Law,  181.  The  indictment  is  therefore  insuffl- 
cient."     See  The  State  v.  Hutchinson,  36  Maine,  261. 

An  allegation  that  the.  offence  was  committed  "  with  a  certain  woman  whose 
name  to  said  jurors  is  unknown,  &c.,  the  defendant  "being  then  and  there  a 
married  man,  and  then  and  there  having  a  lawful  wife  alive,  other  than  said 
woman  whose  name  to  said  jurors  is  unknown  as  aforesaid,"  is  a  sufficient 
description  of  the  person  with  whom  the  offence  is  alleged  to  have  been  com- 
mitted. Commonwealth  v.  Tompson,  2  Gushing,  551.  Shaw  C.  J.;  "The 
motion  in  arrest  of  judgment  is  founded  on  the  objection,  that  there  is  no  suffi- 
cient description,  in  the  second  count,  of  the  person  with  whom  the  offence  was 
committed,  and  that  it  is  not  sufficient  to  charge  that  it  was  with  a  person  whose 
name  was  unknown.  We  can  perceive  no  ground  for  this  objection.  If  the 
person  was  known,  but  the  name  unknown,  we  see  not  how  it  could  be  otherwise 
charged  with  truth.  But  further,  the  indictment  states  her  to  be  a  person  whose 
name  is  unknown,  but  a  person  other  than  the  defendant's  wife.  When  goods 
are  alleged  to  be  the  property  of  persons  unknown,  and  the  averment  and  proof 
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of  that  act  may  affect  the  rights  of  the  Crown,  or  of  third  persons,  it  may  be 
more  material,  as  in  Rex  v.  Robinson,  Holt  N.  P.  C.  595 ;  but  there  it  was  a 
question  of  proof  and  not  of  pleading.  As  adultery  may  be  committed  by  a 
married  man  with  a  single  woman  (Commonwealth  v.  Call,  21  Pickering,  509 ; 
Rev.  Sts.  ch.  130,  §  1)  it  is  not  necessary  to  state  the  name  of  the  woman  with 
any  view  to  showing  that  she  was  a  married  woman.  It  is  then  quite  obvious 
that  the  crime  may  be  committed,  and  can  be  testified  to  by  persons  who  know, 
and  have  the  means  of  knowing,  that  the  woman  is  not  the  wife  of  the  accused. 
The  witnesses  may  be  the  neighbors  of  the  accused,  who  know  him  well,  and 
who  know  the  wife  well,  and  the  criminal  act  may  be  committed  under  such 
circumstances  that  they  may  see  and  know  the  countenance  of  the  woman,  and 
can  testify  that  she  was  not  the  wife  of  the  accused.  This  may  occur  at  a  tavern 
or  other  place  where  the  parties  casually  meet,  and  from  whence  they  imme- 
diately separate,  so  that  the  witnesses  cannot  learn  the  name  of  the  woman.  It 
seems  that  an  indictment  in  such  case  alleging  the  facts  which  constitute  the 
offence,  with  as  much  certainty  as  the  case  admits  of,  is  sufficient." 

Parties  to  the  crime  of  adultery  may  be  jointly  indicted.     Commonwealth  v. 
Elwell,  2  Metcalf,  190.     In  Alabama  it  has  been  held,  that  the  marriage  of 
either  party  need  not  be  alleged,  because  the  word  adultery  implies,  per  se,  that 
one  of  the  parties  is  a  married  person.     The  State  v.  Hinton,  6  Alabama,  864. 
The  allegation,  "did  commit  adultery"  does  not  merely  imply,  but  expresses 
carnal  knowledge.     Helfrich  v.  The  Commonwealth,  33  Pennsylvania  State,  68. 
The  same  reasons  on  which  it  was  adjudged  in  Moore  v.  The  Commonwealth, 
that  an  indictment  for  adultery  is  bad  which  does  not  allege  that  the  persons  who 
committed  the  offence  were  not  married  to  each  other,  apply  to  the  offence  of 
fornication.     Commonwealth  v.  Murphy,  2  Allen,  163.     In  this  case  the  indict- 
ment was  in  the  common  form  of  an  indictment  for  rape,  and  did  not  allege  that 
the  person  upon  whom  the  offence  was  alleged  to  have  been  committed  was  not 
the  lawful  wife  of  the  defendant.     This  verdict  was  returned:    "Guilty  of 
having    carnal   knowledge   of  the  body  of  H.   S.,   in   manner   and    form    as 
charged  in  the  indictment,  but  not  feloniously,  nor  by  force,  nor  against  her 
will."    Held,  that  a  conviction  for  fornication  could  not  be  sustained.    A  similar 
verdict  was  returned  in  Commonwealth  v.  Squires,  97  Massachusetts,  69,  which 
was  also  an  indictment  for  rape,  "  upon  one  C.  D.  an  unmarried  female,"  with 
the  additional  averments  that  the  defendant  was  "  then  and  there  a  married  man, 
and  then  and  there  had  a  lawful  wife  alive  other  than  the  said  C.  D."    It  was  held 
that  the  defendant  could  be  sentenced  for  adultery  under  Gen.  Sts.  ch.  172,  §  16. 
In  Murray  v.  The  Queen,  9  Jurist,  696  ;  7  Queen's  Bench,  700  (1845),  which 
was  an  indictment  for  bigamy,  the  indictment  charged  that  C.  D.  on  &c.  at 
&c.  "took  to  wife  one  Alicia  Marshall,  and  to  the  said  Alicia  Marshall  then 
and  there  was  married.     And  that  the  said  C.  D.  afterwards,  to  wit,  &c.  at  &c. 
feloniously  took  to  wife  one  Catherine  Clarke,  spinster,  and  to  the  said  Catherine 
Clarke,  on  &c.  at  &c.  was  married,  the  said  Alicia,  Ms  former  wife,  being  then 
alive ;  against  the  form  of  the  statute,  &c.    It  was  held  that  the  offence  was 
sufficiently  charged,  without  also  alleging  that  the  prisoner  was  still  married  to 
Alicia  Marshall  when  he  married  Catherine  Clarke ;  for  a  divorce  from  Alicia 
Marshall  was  not  to  be  presumed.' 

1  In  Begina  v.  Apley,  1  Cox  C.  C.  71,  this  point  was  doubted  by  Alderson  B. 
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Lord  Dbnman  C.  J. :  "  There  is  no  doubt  in  this  case.  I  at  first  thought  that 
the  form  of  indictment  before  us  had  been  the  constant  one ;  it  seems  however 
that  in  some  indictments  the  conclusion  of  law,  that  the  parties  formerly  married 
have  continued  so,  is  expressly  stated.  But,  if  that  results  from  all  the  facts  of 
the  case,  it  is  enough  to  state  these.  If  it  is  reasonable  that  the  indictment  should 
negative  any  dissolution  of  the  marriage,  it  may  as  well  be  required  that  the 
prosecutor  should  deny  that  the  statute  was  repealed." 

Patteson  J. :  "  The  statute  does  not  require  that  the  words  '  being  mar- 
ried '  should  be  inserted  in  the  indictment ;  those  words,  in  the  statute,  mean 
married  at  the  time  of  the  passing  of  the  act.  All  that  is  necessary  to  show  is, 
that  the  party  is  married  to  another  person,  the  former  wife  being  alive.  And 
when  the  relation  of  marriage  is  pointedly  referred  to  in  the  description  of  the 
person,  we  must  presume  that  the  woman  being  alive,  the  marriage  with  her  still 
subsists ;  we  are  not  to  presume  a  divorce." 

Williams  J. :  "  The  first  objection  amounts  to  this,  that  the  indictment  must 
negative  all  the  circumstances  stated  in  the  proviso  of  the  statute,  under  which 
a  second  marriage  would  be  legal  during  the  life  of  her  who  was  the  first  wife. 
The  term  '  wife '  is  perfectly  well  understood.  A  woman  would  not  bear  the 
title  of  wife  properly  if  the  marriage  had  been  annulled.  To  suppose,  when  the 
word  '  wife '  is  used,  that  a  divorce  may  have  taken  place,  is  contradictory  to 
the  term  itself." 

Coleridge  J. :  "It  cannot  be  said  that  this  indictment  does  not  follow  the 
words  of  the  statute.  It  is  true,  as  was  held  in  Fletcher  v.  Calthrop,  6  Queen's 
Bench,  880,'  that  where  the  statute,  if  pursued  literally,  does  not  show  an 
offence,  the  indictment  or  conviction  must  supply  the  necessary  averment ;  as, 
in  the  case  of  fishing  in  a  water,  a  conviction  must  show  that  the  act  was  done 
without  the  owner's  consent,  though  the  statute  proceeded  upon  does  not  notice 
that  circumstance.  Rex  v.  Corden,  4  Burrow,  2279.  But  this  statute  does  in 
terms  describe  an  offence ;  the  terms  '  husband '  and  '  wife '  have  a  distinct 
and  ascertained  meaning  affixed  to  them.  If  the  statute  had  used  the  word 
'  person '  without  reference  to  the  status  personse,  it  might  be  no  offence  to 
charge  A.  with  marrying  B.  during  the  life  of  that  person.  But  here  the  allega- 
tion is  not  merely  '  the  said  Alicia  being  alive,'  but  '  the  said  Alicia,  his  former 
wife,  being  alive.'" 

In  Commonwealths.  Corson,  2  Parsons,  475,  Parsons  J.  said:  " Moore ».  The 
Commonwealth  rules  the  present  case,  nor  can  there  be  a  distinction  drawn 
between  them." 

1  In  Cureton  v.  The  Queen,  1  Best  &  Smith,  at  p.  216,  Hill  J.  said :  "  I  cannot  understand 
Fletcher  v,  Calthorp ;  and  with  the  greatest  possible  respect  for  the  Judges  by  whom  it  was 
decided,  I  thinli  that  if  the  point  in  that  case  ever  arises  again  it  will  deserve  attention." 
Cooltbum  C  J.:  "I  quite  agree  with  my  brother  Hill." 
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Commonwealth  v.  Blwell.^ 

November  Term  1840. 
Indictment  —  Averment  of  Knowledge. 

It  is  not  necessary,  in  an  indictment  against  an  unmarried  man  for  adultery  with  a 
married  woman,  under  Rev.  Sts.  ch.  130,  §  1,  to  aver  tliat  lie  knew,  at  the  time 
when  the  offence  was  committed,  that  she  was  a  married  woman.  Nor  is  it  neces- 
sary to  prove  such  knowledge  on  the  trial. 

Parties  to  the  crime  of  a"dultery  may  be  jointly  indicted. 

The  indictment  in  this  case  was  against  the  defendant,  Elwell, 
and  Elizabeth  R.  Fosburg,  and  alleged  that  they,  on  &c.  at  &c.  "  did 
commit  the  crime  of  adultery  with  each  other,"  &c.  "  she  the  said 
Elizabeth,  being  then  and  there  a  married  woman,  and  having  a 
lawful  husband  alive."  After  a  conviction  in  the  Court  of  Common 
Pleas,  the  defendants  alleged  exceptions  to  the  ruling  of  Williams 
C.  J.  "  1.  Because  he  instructed  the  jury  that  said  Elwell  might 
be  found  guilty  of  the  crime  of  adultery,  although  it  was  not  alleged 
nor  proved  that  he  was  married  or  knew  that  the  woman,  with 
whom  the  offence  was  alleged  to  have  been  committed  was  a  mar- 
ried woman  at  the  time  the  offence  was  committed..  2.  Because 
the  judge  ruled  that  the  man  and  woman  committing  that  offence 
might  be  jointly  indicted  in  one  indictment^  as  in  this  case,  and  that 
this  indictment  is  good  upon  its  face." 

Ward,  for  the  defendants. 

Austin,  Attorney-General,  for  the  Commonwealth. 

Shaw  C.  J.  The  two  defendants  having  been  jointly  indicted 
for  the  crime  of  adultery,  and  found  guilty,  several  exceptions 
were  taken  to  the  opinions  of  the  judge  of  the  Court  of  Common 
Pleas,  before  whom  the  cause  was  tried,  which  have  been  brought 
before  this  court  for  their  consideration  and  decision.  The  first 
I  shall  consider  is  an  objection  to  the  form  of  the  indictment, 
because  the  two  defendants  are  indicted  jointly  for  the  offence  com- 
mitted with  each  other. 

It  is  not  easy  to  find  precedents  on  this  subject,  because  in  Eng- 
land adultery  is  not  considered  as  a  secular  offence  punishable  by 
indictment,  but  an  offence  against  good  morals,  punishable  by 

'  2  Metcalf,  190. 
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ecclesiastical  censures  in  the  spiritual  courts.  Perhaps  precedents 
might  be  found  in  other  States  of  the  Union ;  but  none  have  been 
brought  to  our  notice. 

The  general  rule  is,  as  laid  down  in  1  Starkie  Crim.  PI.  ch.  2, 
and  other  works  of  good  authority,  that  where  the  same  evidence, 
as  to  the  act  which  constitutes  the  crime,  applies  to  two  or  more, 
they  may  be  jointly  indicted.  See  Hammond  on  Parties,  252 ; 
2  Hawkins  P.  C.  ch.  25,  §  89.  Nor  is  it  an  objection,  that  the  fact, 
proved  against  two  or  more,  constitutes  a  distinct  species  of  legal 
and  technical  offence.  As  where  a  wife,  acting  with  a  third  per- 
son, maliciously  takes  the  life  of  her  husband.  It  is  murder  in  the 
one,  and  petit  treason  in  the  other ;  yet  they  may  be  indicted  to- 
gether. So  where  the  same  evidence  proves  one  guilty  as  principal, 
and  another  as  accessory  before  the  fact,  in  felony  they  may  be 
jointly  indicted.     1  Starkie  Grim.  PI.  34,  35. 

Upon  this  view  of  the  case,  the  court  are  of  opinion  that  the 
indictment  is  in  this  respect  sufficient. 

2.  The  second  exception  is,  that  the  judge  instructed  the  jury 
that  said  Elwell  might  be  convicted,  although  it  was  not  alleged 
nor  proved  that  he  was  married,  or  knew  that  the  woman,  with 
whom  the  offence  was  alleged  to  be  committed,  was  a  married 
woman,  at  the  time  the  offence  was  committed. 

The  first  part  of  this  objection  is  answered  by  the  express  provi- 
sion of  the  Rev.  Sts.  ch.  130,  §  1,  that  when  the  crime  is  commit- 
ted between  a  married  woman  and  an  unmarried  man,  the  man 
shall  be  deemed  guilty  of  adultery.  This  part  of  the  exception 
was  not  relied  upon  in  the  argument. 

The  other  part  of  the  exception  requires  more  consideration. 
1st.  In  the  first  place,  this  is  not  one  of  the  cases  where  the  statute 
makes  it  necessary  to  allege  that  the  act  was  knowingly  done,  as  a 
constituent  part  of  the  crime.  In  the  case  of  passing  counterfeit 
money,  cited  in  the  argument,  the  act  of  passing  a  coin  or  bill  is, 
in  itself,  wholly  free  from  guilt.  The  whole  offence  consists  in 
doing  an  indififerent  act  with  guilty  knowledge.  Such  guilty 
knowledge  is  made  by  the  statute  a  constituent  part  of  the  offence, 
and  therefore  it  must  be  averred  and  proved  as  such.  2d.  But  it 
is  in  general  true,  and  may  be  considered  as  a  rule  almost  neces- 
sary to  the  restraint  and  punishment  of  crimes,  that  when  a  man 
does  that  which,  by  the  common  law  or  by  statute,  is  unlawful, 
and  in  pursuing  his  criminal  purpose,  does  that  which  constitutes 
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another  and  different  offence,  he  shall  be  held  responsible  for  all 
the  legal  consequences  of  such  criminal  act.  When  a  man,  with- 
out justifiable  cause,  intends  to  wound  or  maim  another,  and  in 
doing  it  kills  him,  it  is  murder,  though  he  had  no  intention  to 
take  life.  The  statute  makes  it  punishable  carnally  to  know  and 
abuse  a  female  child  under  the  age  of  ten  years.  Would  it  be 
necessary  to  allege  and  prove  affirmatively,  that  the  accused  knew 
she  was  under  the  age  of  ten  years  ?  A  fact  extremely  difficult, 
and  in  most  cases  impossible  to  prove.  No ;  a  more  reasonable 
and  practicable  rule  is,  that  if  a  man  shall  wilfully  do  an  unlawful 
and  criminal  act,  he  must  take  upon  himself  all  the  legal  and  penal 
consequences  of  such  act.^  3d.  It  is  true,  indeed,  that  in  the 
commission  of  all  crimes,  a  guilty  purpose,  a  criminal  will  and 
motive  are  implied.  But  in  general,  such  bad  motive  or  criminal 
will  and  purpose,  that  disposition  of  mind  and  heart,  which  is 
designated  by  the  generic  and  significant  term  "  malice,"  is  im- 
plied from  the  criminal  act  itself.  But  if  a  man  does  an  act, 
which  would  be  otherwise  criminal,  through  mistake  or  accident, 
or  by  force  or  the  compulsion  of  others,  in  which  his  own  will 
and  mind  do  not  instigate  him  to  the  act,  or  concur  in  it,  it  is 
matter  of  defence,  to  be  averred  and  proved  on  his  part,  if  it  does 
not  arise  out  of  the  circumstances  of  the  case,  adduced  on  the  part 
of  the  prosecution. 

The  court  are  therefore  of  opinion  that  it  was  not  necessary  to 
aver  in  the  indictment,  that  the  defendant  Blwell  knew  that  the 
woman,  with  whom  the  act  was  committed,  was  a  married  woman ; 
it  was  sufficient  to  allege,  as  the  indictment  does,  that  she  was  a 
married  woman,  when  the  offence  was  committed. 

The  exceptions  are  overruled,  and  judgment  is  to  be  rendered, 
and  sentence  passed  on  both  the  defendants. 

Wherever  a  statute  makes  a  guilty  knowledge  part  of  the  definition  of  an 
offence,  the  knowledge  is  a  material  fact  which  must  be  expressly  averred.  Com- 
monwealth V.  Flannelly,  15  Gray,  195.    But  where  a  statute  prohibits  generally. 


•  The  24  &  25  Vict.  ch.  100,  §  55,  enacts  that  "Whosoever  shall  unlawfully 
take  or  cause  to  be  taken  any  unmarried  girl,  being  under  the  age  of  sixteen 
years,  out  of  the  possession  and  against  the  will  of  her  father  or  mother,  or  of 
any  other  person  having  the  lawful  care  or  charge  of  her,  shall  be  guilty  of  a 
misdemeanor."  In  Kegina  v.  Olifier,  10  Cox  C.  C.  402,  Bramwell  B.  was  of 
opinion  that  any  one  dealing  with  an  unmarried  girl  does  so  at  his  peril,  and  if 
she  turn  out  to  be  under  sixteen  is  liable  under  this  statute. 
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and  is  silent  as  to  intention,  it  appears  clear  that  a  pleader  need  not  aver 
knowledge  upon  the  face  of  the  indictment.  1  Starkie  Crim.  PI.  166.  2d  ed.  "A 
scienter  is  never  necessary  to  be  alleged,  except  when  the  crime  is  not  complete, 
without  some  extrinsic  circumstance  within  the  prisoner's  knowledge,  as  in  cases 
of  inciting  a  prisoner  to  escape,  uttering  a  forged  note  or  bill,  and  cases  of  that 
description,  where,  without  the  scienter,  the  act  is  free  from  guilt."  The  State 
V.  Brown,  2  Speers,  at  p.  135.  This  rule  is  well  stated  in  Commonwealth  v. 
Stout,  7  B.  Monroe,  at  p.  249 :  "  Where  the  statement  of  the  act  itself  includes 
a  knowledge  of  the  act,  no  averment  of  knowledge  or  bad  intent  is  necessary. 
But  where  such  is  not  the  case,  knowledge  must  be  alleged  and  proved.'' 

This  principle  was  thus  stated  by  Hoar  J.  in  his  usual  clear  and  forcible  man- 
ner: "Where  the  act  is  expressly  prohibited,  without  reference  to  the  intent  or 
purpose,  and  the  party  committing  it  was  under  no  obligation  to  act  in  the  prem- 
ises, unless  he  knew  that  he  could  do  so  lawfully,  if  he  violates  the  law  he  incurs 
the  penalty.  The  salutary  rule,  that  every  man  is  conclusively  presumed  to 
know  the  law,  is  sometimes  productive  of  hardship  in  particular  cases.  And  the 
hardship  is  no  greater,  where  the  law  imposes  the  duty  to  ascertain  a  fact.  It 
could  hardly  be  doubted  that  it  would  constitute  no  defence  to  an  indictment  for 
obstructing  a  highway,  if  the  defendant  could  show  that  he  mistook  the  bounda- 
ries of  the  way,  and  honestly  supposed  that  he  was  placing  the  obstruction  upon 
his  own  land.  The  same  principle  was  applied  in  the  case  of  bigamy.  Common- 
wealth V.  Mash,  7  Metcalf,  472 ; '  and  in  the  case  of  adultery.  Commonwealth  v. 
Elwell,  2  Metcalf,  190."  Commonwealth  v,  Boynton,  2  Allen,  160.  In  this 
case  it  was  held  that  a  person  may  be  convicted  of  selling  intoxicating  liquor, 
although  it  is  not  proved  that  he  knew  the  liquor  was  intoxicating.  See  also 
Commonwealth  v.  Goodman,  97  Massachusetts,  117. 

The  first  part  of  the  rule  is  well  illustrated  by  the  case  of  Rex  v.  Jukes,  8 
Term  R.  537.  The  St.  Geo.  III.  ch.  60,  §  2,  enacts  that  no  person  shall  expose 
metal  buttons  marked  with  the  word  "  gilt,"  which  were  not  gilt,  contrary  to  the 
form  of  the  statute.  But  the  court,  notwithstanding  they  had  a  strong  desire  to 
support  the  conviction,  decided  that  it  should  have  been  alleged,  that  the  defend- 
ants knew  the  same  not  to  be  gilt  with  gold ;  for  which  reason  the  conviction  was 
not  supported. 

In  Commonwealth  v.  Caldwell,  14  Massachusetts,  330,  in  an  indictment  on 
St.  1791,  ch.  68,  §  10,  imposing  a  penalty  for  refusing  to  answer  a  tithing-man, 
it  is  not  necessary  to  aver  that  the  defendant  knew  him  to  be  a  tithing-man. 
"  This  is  not  necessary,"  said  Parker  C.  J.,  "he  being  a  public  officer.  The 
indictment  in  this  particular  follows  the  statute.  The  scienter  is  not  a  constitu- 
ent part  of  the  offence,  as  in  possessing  counterfeit  bank-notes.  If  the  defendant 
did  not  know  him  to  be  an  officer,  this  would  be  good  defence  by  the  common 
law,  and  need  not  be  negatived  in  the  indictment."  The  Revised  Statutes  of 
Massachusetts,  ch.  131,  §  1,  enacts :  "  If  any  person  shall  knowingly  sell  any 
kind  of  diseased,  corrupted,  or  unwholesome  provisions,  whether  for  meat  or 
drink,  without  making  the  same  fully  known  to  the  buyer,  he  shall  be  punished," 
&c.  An  indictment  is  vicious  in  which  there  is  an  omission  to  aver  a  knowledge 
by  the  defendant,  at  the  time  of  the  alleged  sale  that  the  provisions  were  cor- 

1  Se  Commonwealth  v.  Thompson,  6  Allen,  691,  and  11  Allen,  28 ;  Kegina  v.  Turner,  9  Cox 
0.  C.  146. 
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rupt.  Bigelow  J. ;  "  The  only  distinct  averment  of  knowledge  on  the  part  of 
the  defendant  is,  that  he  '  knowingly  sold '  corrupt  and  unwholesome  meat.  There 
is  no  averment  that  he  knew  the  meat  to  be  in  a  diseased  and  unhealthy  state,  or 
unfit  for  food  at  the  time  of  the  sale.  The  word  '  knowingly'  does  not  apply  to 
and  qualify  every  act  charged,  essential  to  constitute  the  offence  under  the 
statute ;  strictly  speaking  and  construing  the  language  of  the  indictment  accord- 
ing to  the  technical  rules  of  pleading,  it  qualifies  and  gives  significance  only  to 
the  word  sell ;  so  that  in  substance  and  legal  effect,  the  averment  is  only  that  the 
act  of  sale  was  done  by  the  defendant  knowingly.  But  there  is  no  allegation  of 
any  knowledge  by  him,  at  the  time  the  sale  was  made,  of  the  condition  of  the 
meat.  The  whole  allegation  might  therefore  be  true,  and  yet  the  defendant 
might  be  innocent  of  any  offence.  The  sale,  of  itself,  is  not  made  criminal,  but 
it  is  the  sale  coupled  with  a  knowledge  of  the  diseased  state  of  the  thing  sold, 
which  constitutes  the  offence  ;  a  person  might  well  sell  meat  knowingly,  and  yet 
be  wholly  ignorant  of  its  true  condition.  The  averment  of  knowledge  does  not 
extend  to  each  part  of  the  description  of  the  offence,  in  which  it  is  an  essential 
element.  The  indictment  is  therefore  fatally  defective.  The  precedents  of 
indictments  for  offences  similar  to  that  intended  to  be  set  out  in  the  present 
indictment,  are  quite  numerous,  and  are  uniform  in  alleging,  not  only  that  the 
act  of  sale  was  made  knowingly,  but  also  in  averring  that  the  defendant  well 
knew  at  the  time  of  the  sale  the  corrupt  and  unwholesome  condition  of  the  arti- 
cles sold.  See  2  Starkie  Crim.  PI.  682;  2  Chitty  Grim.  Law,  656,  558." 
Commonwealth  v.  Boynton,  12  Gushing,  499.  See  Also  Hemmenway  v.  Woods, 
1  Pickering,  524.  In  Gommonwealth  v.  Farren,  9  Allen,  489,  the  indictment 
was  founded  on  St.  1864,  ch.  122,  §  4,  which  enacts  that  "  Whoever  sells  or 
keeps,  or  offers  for  sale,  adulterated  milk,  or  milk  to  which  water  or  any  foreign 
substance  has  been  added,"  shall  be  punished,  &c.  It  was  held  that  an  aver- 
ment that  the  defendant  sold  the  milk  knowing  it  to  be  adulterated  may  be 
rejected  as  surplusage.  The  offence  is  complete  by  making  the  sale.  See  also 
Commonwealth  v.  Nichols,  10  Allen,  199 ;  Gommonwealth  ».  Waite,  11 
AUen,  264.  The  General  Statutes  of  Massachusetts,  ch.  88,  §  71,  enacts 
that  ' '  The  keeper  of  a  billiard-room  or  table,  or  bowlihg-aUey ,  who  admits 
a  minor  thereto  without  the  written  consent  of  his  parent  or  guardian," 
shall  forfeit,  &c.  In  a  complaint  it  is  not  necessary  to  aver  that  the  de- 
fendant knew  that  the  alleged  minors  were  under  age.  Bigelow  J. ;  "  The 
prohibition  of  the  statute  is  absolute.  The  defendant  admitted  them  to  the 
room  at  his  peril,  and  is  liable  to  the  penalty,  whether  he  knew  them  to  be 
minors  or  not.  The  offence  is  of  that  class  where  knowledge  or  guilty  intent  is 
not  an  essential  ingredient  in  its  commission  andneed  not  be  proved."  Common- 
wealth V.  Emmons,  98  Massachusetts,  6.  An  indictment  for  obtaining  goods 
by  false  pretences,  may  well  be  sustained  which  follows  the  words  of  the  statute, 
without  averring  in  addition  that  the  defendant  ' '  knowingly  "  made  the  false  pre- 
tences. Commonwealth  «.  Hulbert,  12  Metcalf,  446.  See  Kegina  u.  Henderson, 
13  Queen's  Bench,  790.     See  ante  note  to  Commonwealth  v'.  Bean. 

In  Commonwealth  v.  Raymond,  98  Massachusetts,  667,  the  defendant  was  in- 
dicted under  the  first  clause  of  St.  1866,  ch.  253,  by  which  it  is  made  punishable 
to  kill  a  calf  less  than  four  weeks  old  for  the  purpose  of  sale.  Foster  J. .  "It 
was  not  necessary  to  allege  in  the  indictment  that  he  knew  the  calf  to  be  less  than 
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four  weeks  old.  Under  this  clause,  as  under  the  laws  against  the  sale  of  intoxi- 
cating liquor  or  adulterated  milk,  and  many  other  police,  health,  and  revenue  regu- 
lations, the  defendant  is  bound  to  know  the  fkcts  and  obey  the  law  at  his  peril.  Such 
is  the  general  rule  where  acts  which  are  not  mala  in  se  are  made  mala  prohibita 
from  motives  of  public  policy,  and  not  because  of  their  moral  turpitude  or  the 
criminal  intent  with  which  they  are  committed." '  But  it  is  submitted  that  this 
distinction  is  not  sustainable.  Blackstone's  distinction  between  mala  in  se  and 
mala  prohibita  is  well  known.  The  former  class  consists  of  those  actions  which 
would  be  violations  of  the  moral  law,  even  if  there  were  no  positive  enactment 
to  forbid  them.  The  latter  consists  of  those  actions  which  owe  their  criminality 
to  prohibitory  enactments,  and  would  in  the  absence  of  such  prohibitory  enact- 
ments be  innocent.  With  regard  to  this  latter  class  of  actions,  Blackstone  is  of 
opinion,  that  "  conscience  is  no  further  concerned  than  by  directing  a  submission 
to  the  penalty  in  case  of  our  breach  of  those  laws."  In  Stephen's  Commentaries, 
I.  40,  6th  ed.,  it  is  said:  "  The  distinction  wiU  perhaps  hardly  bear  the  test  of 
a  close  inquiry.  To  form  a  true  judgment  on  the  subject,  it  is  necessary  to  take 
into  consideration  that  the  true  principle  both  of  moral  and  positive  laws  is  in 
effect  the  same;  viz.,  utility,  or  the  general  welfare,  and  that  disobedience  to 
either  sort  of  precept  must  be  presumed  to  involve  in  it  some  kind  of  mischievous 
consequence.  Supposing  the  existence  of  a  law  of  the  merely  positive  class, 
which  happens  to  be  considered  by  the  public  at  large  as  useless  or  even  detri- 
mental to  society,  yet  a  conscientious  man  will  feel  himself  bound  to  observe  it, 
for  no  other  reason,  yet  for  this,  that  his  taking  the  contrary  course  might  en- 
courage others  to  violate  laws  of  a  more  beneficial  character,  and  lessen  the 
general  reverence  for  the  institutions  of  his  country."  Hence  it  follows  that 
breaches  of  the  law  as  such,  are  mala  in  se ;  and  therefore  the  particular  actions 
which  constitute  breaches  of  the  law  are  mala  in  se,  although  the  inaptitude  of 
the  actions  in  question  is  owing  exclusively  to  the  prohibitory  injunctions  of  posi- 
tive law."     The  London  Law  Magazine,  vol.  26,  pp.  849,  350. 

In  Massachusetts,  the  law  on  this  subject  has  been  recently  considered  in 
the  case  of  Commonwealth  v.  McGarrigill  (not  elsewhere  reported),  in  the 
Municipal  Court  of  the  city  of  Boston,  November  term  1855.  The  Kev.  Sts. 
ch.  130,  §  10,  enacts :  "If  any  person  shall  import,  print,  publish,  seU,  or  dis- 
tribute any  book,  or  any  pamphlet,  ballad,  printed  paper,  or  other  thing,  con- 
taining obscene  language,  or  obscene  prints,  pictures,  figures,  or  descriptions, 
manifestly  tending  to  the  corruption  of  the  morals  of  youth,  or  shall  introduce 
into  any  family,  school,  or  place  of  education,  or  shall  buy,  procure,  receive,  or 
have  in  his  possession,  any  such  book,  pamphlet,  ballad,  printed  paper,  or  other 
thing,  either  for  the  purpose  of  sale,  exhibition,  loan,  or  circulation,  or  with 
intent  to  introduce  the  same  into  any  family,  school,  or  place  of  education,  he  ' 
shall  be  punished,"  &c. 

The  indictment,  which  contained  one  count,  charged  that  the  defendant  "  did 
have  in  his  possession,  for  the  purpose  of  the  sale  of  the  same,  a  certain  book 
then' and  there  containing  obscene  language,  obscene  prints,  obscene  pictures,  ob- 
scene figures,  and  obscene  descriptions,  manifestly  tending  to  the  corruption  of  the 
morals  of  youth,  which  said  book  was  then  and  there  entitled,"  &c.  setting  forth 

1  It  is  to  be  observed  that  in  this  case  there  was  a  sufficient  averment  of  knowldege. 
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the  title  of  the  book,  but  omitting  a  statement  of  its  contents,  and  alleging  a  reason 
for  the  omission  by  the  usual  averments.  To  this  indictment  the  defendant  filed 
a  general  demurrer.  * 

Abbott  J.  This  is  an  indictment  under  the  Rev.  Sts.  ch.  130,  §  10,  for  selling 
a  book  containing  obscene  language,  &c.  The  prisoner  demurred  to  the  indict- 
ment upon  the  ground,  that  it  was  nowhere  alleged  that  he  knew  that  the  book 
contained  obscene  language.  On  examination,  it  appears  that  there  is  no  allega- 
tion in  the  indictment  that  the  prisoner  sold  the  book  described,  knowing  its 
contents,  or  with  an  intent  to  corrupt  public  morals,  and  that  it  contains  no 
equivalent  allegations  which  might  be  taken  necessarily  to  amount  to  knowledge 
on  his  part.  If  it  had  been  alleged  that  the  book  was  sold  with  a  design  and 
intent  to  corrupt  public  morals,  then  it  might  be  well  held  that  the  design  and  in- 
tent necessarily  included  knowledge,  and  was  equivalent  to  an  express  allegation 
to  that  effect,  because  no  one  can  be  held  to  intend  and  design  to  use  certain 
means  to  attain  certain  ends  without  a  knowledge  of  the  means  used.  This 
would  be  in  accordance  with  the  adjudged  cases.  Commonwealth  v.  Hulbert,  12 
Metcalf,  446.  But  this  indictment  contains  no  such  equivalent  allegations ;  none 
which  can  in  any  way  amount  to  a  charge  of  knowledge  on  the  part  of  the  prisoner. 

The  first  question  that  arises  upon  this  state  of  the  pleadings  is,  whether 
knowledge  is  a  necessary  ingredient  in  the  offence,  because  if  the  crime  is  com- 
plete without  it,  by  the  mere  act  of  selling  books  which  are  in  fact  obscene, 
although  such  fact  may  not  be  known  to  the  seller,  then,  the  aUegation  in  the 
indictment  is  sufficient.  The  argument  pressed  is,  that  it  was  intended,  on 
grounds  of  public  policy,  to  make  the  selling  of  such  books,  whether  their  con- 
tents are  known  or  not,  punishable,  and  that  any  one  who  undertakes  to  sell 
books  must  see  to  it,  that  he  knows  what  he  is  selling,  and  that  this  is  analogous 
to  a  class  of  cases  under  the  revenue  laws,  where  persons  may  be  liable  to  for- 
feitures for  the  doing  of  acts  in  which  they  do  not  participate,  and  have  no 
knowledge.  But  upon  a  careful  examination  of  the  whole  subject,  I  think  it  is 
apparent  that  such  is  not  the  construction  that  should  obtain  here.  Generally, 
intent,  knowledge,  is  of  the  very  essence  of  crime,  and  there  must  be  very  strong 
reasons  shown  to  exist  to  take  any  case  out  of  the  application  of  this  general  rule. 
There  certainly  appear  to  be  no  such  considerations  applicable  to  the  case  at  bar ; 
and  to  hold  that  this  offence  may  be  committed  by  a  blind  man  T^ho  sells  books 
for  a  livelihood,  and  who  happens,  innocently,  to  sell  an  obscene  publication, 
would  be  giving  a  construction  to  the  statute,  manifestly  harsh,  and  not  required 
by  the  rules  of  law.  Many  other  cases  might  be  put  where  it  is  apparent,  that 
the  construction  claimed  would  be  equally  harsh  and  unjust. 

Taking  it  then  as  settled,  that  knowledge  is  necessary  to  constitute  the  offence, 
is  the  indictment  sufiicient?  There  is  no  more  general,  useful,  logical,  safe,  and 
well-settled  rule  applicable  to  criminal  pleading  than  this,  that  an  indictment 
should  state  every  fact  and  circumstance  necessary  to  constitute  the  offence 
intended  to  be  described.  1  Chitty  Crim.  Law,  228.  Commonwealth  v.  Strain, 
10  Metcalf,  621.  2  Gabbett  Crim.  Law,  227.  Archbold  Crim.  PI.  41.  That 
such  is  the  general  rule  will  not  now  be  denied ;  but  it  is  claimed  that  an  excep- 
tion exists  in  case  of  certain  acts  the  doing  of  which  is  forbidden  by  statute,  and 
that  in  such  cases,  it  is  sufficient  to  allege  simply  the  doing  of  the  acts  complained 
of;  and  certainly  there  are  expressions  in  some  of  the  elementary  writers  of 
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authority,  which  sustain  such  a  position.  I  apprehend  however  that  if  any 
regard  is  paid  to  the  logic  of,  or  the  general  rules  governing  in  criminal  plead- 
ings, that  this  exception  must  be  held  to  apply  only  to  those  cases  where  the 
doing  of  the  act  made  an  oflfence,  necessarily  implies,  and  includes  a  knowledge 
of 'its  criminal  character,  and  also  the  criminal  intent.  With  this  qualification, 
the  position  is  undoubtedly  correct ;  but  it  is  certainly  against  both  authority 
and  leason  to  extend  it  to  those  cases  where  the  mere  act  itself  is  not  sufficient 
unless  the  criminal  knowledge  and  intent  exist.  Nor  can  the  argument  prevail, 
that  in  this  case  want  of  knowledge  is  a  matter  of  defence,  to  be  shown  by  the 
prisoner.  When  criminal  knowledge  is  necessary  to  constitute  an  offence, 
the  burden  of  showing  it  is  always  on  the  government.  Undoubtedly,  in 
general,  proof  that  a  person  sold  obscene  books  would  be  sufficient  prima 
facie  evidence  of  knowledge,  and  the  defendant  would  be  required  to  over- 
come it ;  but  still  the  duty  would  be  on  the  government  to  prove  the  scienter, 
the  mere  production  of  prim^  facie  evidence  not  changing  the  burden  of  proof. 
Upon  the  whole,  testing  this  case  by  the  well-settled  rules  of  criminal  law,  and 
the  reason  and  the  logic  of  those  rules,  I  am  satisfied  that  knowledge  is  necessary 
to  constitute  the  offence  in  question,  and  that  it  being  so,  it  is  essential  that  the 
indictment  should  either  contain  an  express  allegation  of  such  knowledge  or  some- 
thing equivalent  to  it. 

In  Commonwealth  v.  Earle,  1  Wharton,  525,  it  was  decided  that  in  an  indict- 
ment for  murder,  at  common  law,  by  poison,  it  is  not  necessary  to  allege  that 
the  prisoner  knew  the  substance  administered  to  be  a  deadly  poison.  By  the 
Court :  "In  Mary  Blandy's  Case,  10  Hargrave's  State  Trials,  1,'  the  prisoner  was 
executed,  though  the  indictment  contained  no  such  averment.  Yet  it  is  undoubt- 
edly the  safer  course  to  insert  it,  ex  raa,iori  cautela."  In  Commonwealth  b.  Gala- 
van,  9  Allen,  271,  the  indictment  was  founded  on  the  Gen.  Sts.  ch.  160,  §  32, 
which  provides  for  the  punishment  of  "whoever  mingles  any  poison  with  food, 
drink,  or  medicine,  with  intent  to  kill  or  injure  another  person."  It  was  deter- 
mined that  the  indictment  need  not  contain  an  averment  that  the  mixture  was 
or  known  to  be  poisonous.  Gray  J. :  "  The  statute  does  not  require  that  the 
mixture  should  be  or  known  to,  be  poisonous,  and  the  indictment  need  not  there- 
fore allege  that  it  was." 

The  word  "  knowingly,"  or  "  well  knowing"  will  supply  the  place  of  a  posi- 
tive averment  that  the  defendant  knew  the  facts  subsequently  stated.  Rex  v. 
Lawley,  2  Strange,  904;  Titzgibbon,  122,  263.  Com.  Dig.  Indictment,  G.  6. 
Rex  V.  Rushworth,  Russell  &  Ryan  C.  C.  317 ;  1  Starkie  N.  P.  C.  396.  Purcell 
Crim.  PI.  87.  And  as  to  what  is  a  sufficient  averment  of  knowledge,  see  Com- 
monwealth V.  Kirby,  2  Cushing,  577 ;  The  State  v.  Carpenter,  20  Vermont,  9 ; 
Commonwealth?;.  Raymond,  97  Massachusetts,  667.  When  the  terms  "know- 
ingly" or  "  the  defendant  well  knowing,"  are  introduced  into  an  indictment, 
although  alleged  as  an  ingredient  in  the  imputed  crime,  if  introduced  where  the 
knowledge  alleged  is  unnecessary  to  be  shown  in  proof,  in  order  to  constitute 
the  crime,  these  allegations  may  always  be  rejected  as  surplusage.  Purcell 
Crim.  PI.  87.  Williamson  v.  Allison,  2  East,  at  p.  452.  Dewey  J.  in  Common- 
wealth V.  Squire,  1  Metcalf,  at  p.  261.    Regina  v.  Gurney,  10  Cox  C.  C.  650. 

1  18  Howell's  State  Trials,  1117. 
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Eegina  V.  Lewis.1 

May  2,  1857. 

Manslaughter  —  Death  in  England  from  Injuries  inflicted  on  the 
High  Seas  —  Foreigners  —  Jurisdiction. 

The  prisoner  was  convicted  of  manslaughter.  The  prisoner  and  the  deceased  were 
foreigners,  and  the  latter  died  at  Liverpool  from  injuries  inflicted  by  the  prisoner 
on  board  a  foreign  ship  on  the  high  seas.  Sdd,  that  the  offence  was  not  cogniza- 
ble by  the  law  of  England,  and  that  the  conviction  was  wrong. 

The  following  case  was  reserved  and  stated  for  the  considera- 
tion and  decision  of  the  Court  of  Criminal  Appeal  by  Martin  B. 

The  prisoner  was  indicted  at  the  last  Liverpool  Assizes  for  man- 
slaughter, and  found  guilty.  He  was  a  Frenchman  by  birth,  and 
a  naturalized  citizen  of  the  United  States  of  America,  and  not  a 
subject  of  the  Queen.  On  the  21st  December  1856  he  shipped 
on  board  the  American  ship  Guy  Mannering,  at  New  York,  and 
signed  articles  to  serve  as  an  able  seaman  therein  on  a  voyage 
from  thence  to  Liverpool.  The  deceased,  George,  also  shipped  on 
board  the  same  vessel  at  New  York,  and  signed  articles  to  serve 
as  a  seaman  therein  for  the  same  voyage.  He  was  a  German  by 
birth,  and  not  a  subject  of  the  Queen.  The  Guy  Mannering  was 
American  owned,  commanded  by  an  American  master,  and  sailed 
under  the  flag  of  the  United  States.  Soon  after  the  commence- 
ment of  the  voyage  the  convict  and  others  exercised  much  cruelty 
towards  the  deceased.  The  last  act  of  cruelty  proved  was  com- 
mitted four  days  before  the  Guy  Mannering  arrived  at  Liverpool, 
and  when  she  was  upon  the  high  seas,  west  of  Cape  Clear  in 
Ireland.  The  Guy  Mannering  arrived  in  the  Mersey  in  the 
morning  of  the  12th  January  1857,  and  the  deceased  died  in  an 
hospital  at  Liverpool  in  the  afternoon  of  the  same  day,  in  conse- 
quence of  the  cruelty  and  violence  committed  upon  him  by  the 
prisoner  and  others  during  the  voyage.  The  question  upon  which 
I  request  the  opinion  of  the  Court  of  Criminal  Appeal  is  whether 
the  convict  was  subject  to  be  tried  and  convicted  at  the  assizes  for 
Liverpool.  The  statute  9  Geo.  IV.  ch.  34,  §  8,  was  relied  upon 
on  behalf  of  the  prosecution. 

Samuel  Martin, 
April  5th,  1857. 
'  Dearsly  &  Bell  C.  C.  182. 
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This  case  was  argued  on  25th  April  1857  before  Cockburn  C. 
J.,  Coleridge  J.,  Martin  B.,  Crompton  J.  and  Willes  J. 

Aspinall  appeared  for  the  Crown ;  no  counsel  appeared  for  the 
prisoner. 

Aspinall,  for  the  Crown.  The  question  is  whether,  under  the 
circumstances  of  this  case,  an  offence  was  committed  cognizable  by 
our  laws  ?  The  deceased  and  the  prisoner  were  both  foreigners 
serving  on  board  a  foreign  vessel.  The  blow  which  caused  the 
death  was  struck  upon  the  high  seas,  and  the  deceased  died  in 
this  country.  In  Regina  v.  Conolly,  tried  at  the  Liverpool  Spring 
Assizes  1856,  the  prisoner,  who  was  convicted,  was  a  British 
subject ;  but  in  all  other  respects  the  facts  were  similar  to  those  in 
the  present  case.  It  may  be  admitted  that  the  court  had  no 
jurisdiction  unless  the  prisoner  is  triable  under  sect.  8  of  the 
9  Geo.  IV.  ch.  31,  which  enacts,  "  that  where  any  person  being 
feloniously  stricken,  poisoned,  or  otherwise  hurt  upon  the  sea,  or 
at  any  place  out  of  England,  shall  die  of  such  stroke,  poisoning, 
or  hxirt  in  England,  or  being  feloniously  stricken,  poisoned,  or 
otherwise  hurt  at  any  place  in  England,  shall  die  of  such  stroke, 
poisoning,  or  hurt  upon  the  sea,  or  at  any  place  out  of  England, 
every  offence  committed  in  respect  of  any  such  case,  whether  the 
same  shall  amount  to  the  offence  of  murder  or  manslaughter  or 
of  being  accessory  before  the  fact  to  murder,  or  after  the  fact  to 
murder  or  manslaughter,  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  the  county  or  place  in  England  in 
which  such  death,  stroke,  poisoning,  or  hurt  shall  happen,  in  the 
same  manner  in  all  respects  as  if  such  offence  had  been  wholly 
committed  in  that  county  or  place."  It  would  appear  that  the 
legislature  intended  by  this  enactment  to  make  a  foreigner  liable 
to  our  law  in  cases  of  this  kind.  In  1  Bast  P.  C.  365,  it  is  said : 
"  It  seems  to  have  been  a  matter  of  great  doubt  whether  the  killing 
of  one,  who  died  at  land  of  a  wound  received  at  sea,  could  be  in- 
quired of  by  the  common  law  (certainly  not,  at  least  by  the 
ordinary  commissions  of  oyer  and  terminer  within  a  county), 
because,  though  the  place  where 'the  stroke  was  given  might  per- 
tain to  the  realm  of  England,  yet  not  being  within  the  body  of  any 
county,  no  venire  could  come  from  thence,  neither  could  the 
admiral  inquire  of  it,  because  the  death  .  happened  out  of  his 
jurisdiction." 

The  passage  goes  on  to  show  that  the  inquiry  could  not  be  by 
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special  commissioners  under  27  Hen.  VIII  ch.  4,  or  28  Hen.  VIII. 
c.  15,  which  are  confined  to  murders  at  sea,  and  that  it  could  not 
be  inquired  of  by  the  constable  and  marshal,  which  was  the 
opinion  of  Lord  Coke,  founded  on  the  statute  13  Rich.  II.  stat.  2. 
But  (says  Bast),  according  to  Lord  Hale,  it  might  be  determined 
in  B.  R.  sitting  in  the  county  where  the  party  died,  or  by  a  special 
commission  of  oyer  and  terminer ;  and,  after  intimating  that  33 
Hen.  VIII.  ch  23,  might  perhaps  extend  to  such  a  case.  East  goes 
on  to  say  (p.  336),  that  for  taking  away  all  doubts  2  Geo.  II.  ch.  21, 
was  passed,  which  contains  provisions  that  where  any  person 
shall  be  feloniously  stricken  or  poisoned  upon  the  sea,  and  shall 
die  of  the  same  in  England,  he  may  be  tried  in  England.  The 
last-mentioned  statute  was  repealed  by  9  Geo.  IV.  ch.  31,  and 
section  8  of  that  statute  contains  the  provision  I  have  before 
referred  to,  which  would  seem  in  terms  to  apply  to  this  case, 
except  that  the  words  "  feloniously  stricken  "  create  a  difficulty 
in  construing  the  section  so  as  to  include  the  subjects  of  a 
foreign  State.  The  7th  section  of  the  same  statute  provides  that 
British  subjects  may  be  tried  in  England  for  murder  or  man- 
slaughter committed  abroad. 

Coleridge  J.  Before  coming  to  the  construction  of  the  statute 
we  must  consider  whether  we  have  any  right  to  legislate  here  for 
foreigners  on  board  ships  upon  the  high  seas.  How  can  we  say 
whether  one  foreigner  wounding  another  on  the  high  seas  commits 
a  felony  ?  Suppose  by  the  law  of  a  State  the  murder  of  a  subject 
was  not  a  capital  offence,  should  we  have  power  to  say  that  when 
committed  on  the  high  seas  by  a  foreigner  we  had  the  right  to 
make  it  capital  ? 

Martin  B.  Suppose  all  that  occurred  had  taken  place  on  board 
a  French  ship,  would  the  prisoner  be  triable  by  French  or  English 
law? 

Ceompton  J.  It  would  be  a  felonious  stroke  if  given  by  a 
British  subject,  but  there  can  be  no  right  to  make  it  so  against 
the  subject  of  another  State. 

CocKBURN  C.  J.  It  seems  to  nie  that  the  7th  and  8th  sections 
must  be  taken  together,  and  that  the  8th  section  relates  to  the 
same  class  of  persons  as  the  7th,  namely,  British  subjects ;  and 
therefore  there  was  no  jurisdiction  to  try  this  case. 

Coleridge  J.    I  am  entirely  of  the  same  opinion. 

Qwr.  adv.  vult. 
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The  judgment  of  the  court  was  delivered  on  2d  May  1857,  by 

WiLLES  J.  We  are  of  opinion  that  the  conviction  is  wrong, 
and  ought  to  be  quashed.  I  should  say  that,  although  my  brother 
Crompton  concurs  in  this  judgment,  he  is  not  answerable  for  the 
reasoning  on  which  it  is  founded.  The  rest  of  the  court  think 
the  reasons  right. 

The  8th  section  of  9  Geo.  IV.  ch.  31  was  obviously  intended  to 
prevent  a  defeat  of  justice  which,  without  it,  might  have  arisen 
from  the  difficulty  of  trial,  in  cases  of  homicide  where  the  death 
occurs  in  a  difierent  place  from  that  at  which  the  blow  causing  it 
was  given,  and  that  section  ought  not  therefore  to  be  construed  as 
making  a  homicide  cognizable  in  the  courts  of  this  country  by 
reason  only  of  the  death  occurring  here,  unless  it  would  have  been 
so  cognizable  in  case  the  death  had  ensued  at  the  place  where  the 
blow  was  given,  which  the  homicide,  in  this  particular  case, 
would  have  been,  by  the  7th  section,  if  the  offender  had  been  a 
British  subject,  but  not  otherwise. 

In  the  present  case  the  injury  which  caused  the  death  was  in- 
flicted by  one  foreigner  upon  another  on  board  a  foreign  vessel 
upon  the  high  seas  ;  and  consequently,  if  death  had  then  and 
there  followed,  no  offence  cognizable  by  the  law  of  this  country 
would  have  taken  place. 

The  8th  section  of  9  Geo.  IV.  ch.  31,  therefore  is  inapplicable, 
and  unless  it  be  applicable,  the  conviction  cannot  be  sustained.  It 
must  therefore  be  quashed,  and  the  prisoner  discharged. 

Conviction  quashed. 

In  Regina  v.  Lewis,  the  injury  which  caused  the  death  was  inflicted  by  one 
foreigner  upon  another,  on  board  a  foreign  vessel,  upon  the  high  seas ;  and 
consequently  if  death  had  then  and  there  followed,  no  crime  cognizable  by  the 
law  of  England  would  have  taken  place.  In  Regina  v.  Anderson,  38  Law 
Journal  M.  C.  at  p.  14,  counsel  arguendo  said  that  the  conviction  in  Regina  v. 
Lewis  was  quashed  on  the  ground  "  that  the  prisoner  was  a  foreigner,  and  that 
this  country  could  not  legislate  for  foreigners  in  such  a  case."  But  Blackburn 
J.  observed  that,  "  It  was  rather  on  the  ground  that  the  ship  was  a  foreign  ship." 
In  the  Privy  Council  it  has  been  decided  that  the  St.  9  Geo.  IV.  ch.  31,  §  8,  as 
to  persons  dying  within  the  jurisdiction  of  felonious  wounds  given  without  the 
jurisdiction,  does  not  extend  to  persons  who  were  not  otherwise  aipenable  to  the 
criminal  jurisdiction  of  the  court.  Nga  Hoong  v.  The  Queen,  7  Cox  C.  C.  489 
(1857) .  And  it  is  to  be  observed  that  in  the  construction  of  various  American 
statutes,  although  using  words  of  unlimited  meaning,  theyliave  been  confined 
in  their  operation  to  crimes  committed  by  persons  over  whom  the  tribunals  of 
the  particular  State  bad  undoubted  jurisdiction. 
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Utider  the  Extradition  Treaty  between  Great  Britain  and  the  United  States,  a 
person  charged  with  murder  on  the  high  seas,  on  boai'd  a  British  vessel,  must  be 
given  up  when  claimed  by  Great  Britain.  Murder  on  the  high  seas,  on  board  a 
British  vessel,  is  not  committed  within  the  jurisdiction  of  the  United  States, 
though  the  vessel  comes  into  a  port  of  the  United  States.  Re  Bennett,  11  Law 
Times  Rep.  n.  s.  488,  United  States  District  Court  of  Admiralty,  Southern  Dis- 
trict of  New  York. 

In  The  State  v.  Carter,  3  Dutcher,  499  (1859),  the  principle,  that  the  laws  of 
a  State  have  no  force  proprio  vigore  beyond  its  territorial  limits,  was  fully  dis- 
cussed. In  that  case,  the  mortal  bruises  were  given  in  the  city  of  New  York, 
on  the  29th  of  December  1858,  and  the  death  occurred  in  the  State  of  New 
Jersey,  on  the  31st  of  December.  It  was  decided  that  the  courts  of  New  Jersey 
had  no  jurisdiction.  Vredenburgh  J.,  in  an  admirable  judgment,  said  at  p.  500  : 
"  If  the  defendant  is  liable  here  at  all,  it  must  be  solely  because  the  deceased 
came  and  died  here  after  he  was  injured.  Can  that,  in  the  nature  of  things, 
make  the  defendant  guilty  of  murder  or  manslaughter  here  ?  If  it  can,  then  for 
a  year  after  an  injury  is  inflicted,  murder,  as  to  its  jurisdiction,  is  ambulatory  at 
the  option  of  the  party  injured,  and  becomes  punishable  as  such  wherever  he 
may  see  fit  to  die.  It  may  be  manslaughter,  in  its  various  degrees  in  one  place ; 
murder,  in  its  various  degrees  in  another.  Its  punishment  may  be  fine  in  one 
country ;  imprisonment,  whipping,  beheading,  strangling,  quartering,  hanging,  or 
torture,  in  another ;  and  all  for  no  act  done  by  the  defendant  in  any  of  these 
jurisdictions,  but  only  because  the  party  injured  found  it  convenient  to  travel." 
And  after  referring  to  a  statute  which  related  to  murder  only,  and  not  to  man- 
slaughter, at  p.  501 :  "I  cannot  make  myself  believe  that  the  legislature  in  that 
act  intended  to  embrace  cases  where  the  injury  was  inflicted  within  a  foreign 
jurisdiction,  without  any  act  done  by  the  defendant  within  our  own.  Such  an 
enactment  upon  general  principles,  would  necessarily  be  void ;  it  would  give  the 
courts  of  this  State  jurisdiction  over  all  the  subjects  of  all  the  governments  of 
the  earth,  with  power  to  try  and  punish  them,  if  they  could  by  force  or  fraud  get 
possession  of  their  persons,  in  all  cases  where  personal  injuries  were  followed  by 
death.''  And  again  at  p.  502:  "We  have  never  treated  acts  done  upon  the 
vessels  of  other  governments,  as  within  our  jurisdiction,  nor  has  such  ever  been 
done  by  any  civilized  government." 

This  question  of  jurisdiction  was  again  discussed  and  determined  in  Tyler  v.  The 
State,  8  Michigan,  320  (1860) .  It  is  a  decision  of  a  divided  court,  and  the 
reasoning  is  any  thing  but  satisfactory.  Section  5944  of  the  Compiled  Laws  of 
that  State  is  in  the  following  words  :  "If  any  such  mortal  wound  shall  be  given 
or  other  violence  or  injury  shall  be  inflicted,  or  poison  administered  on  the  high 
seas,  or  on  any  other  navigable  waters,  or  on  land,  either  within  or  without  the 
limits  of  this  State,  by  means  whereof  death  shall  ensue  in  any  county  thereof, 
such  offence  may  be  prosecuted  and  punished  in  the  county  where  such  death 
may  happen."  It  is  to  be  observed  that  this  statute  neither  creates  nor  defines 
any  crime.  Tyler  was  charged  with  having  wounded  Jones  in  Canadian  waters, 
whereof  he  died  in  Michigan.  Manning  J.,  in  delivering  the  opinion  of  the 
majority  of  the  court,  said:  "The  consequences  of  the  shooting  were  not  con- 
fined to  Canada.  They  followed  Jones  into  Michigan,  where  they  continued  to 
operate  until  the  crime  was  consummated  in  his  death.     If  such  a  killing  did  not 
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by  the  common  law  constitute  murder  in  Michigan,  we  think  it  the  clear  intent  of 
the  statute  to  make  it  such,  to  the  same  extent  as  if  the  wounding  and  the  death 
had  both  occurred  in  the  State."  In  an  able  dissenting  opinion,  Campbell  J. 
said  at  pp.  348,  349:  "It  is  not  pretended  by  any  one  that  when  Tyler  shot 
Jones,  he  was  at  the  time,  in  any  sense  offending  against  the  State  of  Michigan. 
Had  Jones  died  on  the  spot,  this  State  could  not  have  interfered  with  Tyler  for 
it.  Had  Jones  lived  for  a  few  months,  although  afterwards  dying  of  his  wounds, 
he  might  have  traversed  half  the  States  of  the  Union,  and  Tyler  could  have  had 
no  voice  in  controlling  his  motions.  He  might  go  where  murder  is  punished  by 
death,  or  he  might  come  here,  where  it  is  merely  a  state-prison  offence ;  and  yet 
Tyler  would  be  responsible,  if  this  prosecution  can  be  maintained,  to  any  State 
or  country  against  which  the  voluntary  choice  of  Jones  might  make  him  a 
constructive  offender.  It  is  importing  into  the  criminal  law  a  principle  at 
variance  with  its  whole  reason." 

In  Massachusetts,  the  General  Statutes,  ch.  171,  §  19,  enacts:  "  If  a  mortal 
wound  is  given,  or  other  violence  or  injury  inflicted,  or  poison  is  adminis- 
tered, on  the  high  seas,  or  on  land  either  within  or  without  the  limits  of  this 
State,  by  means  whereof  death  ensues  in  anjf  county  thereof  such  offence  may 
be  prosecuted  and  punished  in  the  county  where  the  death  happens."  In  the 
case  of  Commonwealth  v.  MoLoon,  Suffolk,  Supreme  Judicial  Court,  Janu- 
ary term  1869,  which  was  an  indictment  for  manslaughter,  a  question  arose  as 
to  the  construction  of  this  statute.  The  indictment  charged  a  beating,  an 
exposure  and  starving,  on  board  the  ship  Themis,  on  the  high  seas,  as  the 
means  of  death,  and  the  death  as  ensuing  in  the  county  of  Suffolk.  The  ship 
Themis  was  an  English  ship  sailing  under  the  English  flag,  from  Liverpool  to 
Boston.  It  was  not  alleged  in  the  indictment  that  the  defendants  or  either  of 
them  were  citizens  of  the  Commonwealth  of  Massachusetts,  or  were  amenable 
to  the  laws  thereof.  It  was  contended  that  the  courts  of  that  Commonwealth 
had  no  jurisdiction.  Begina  v.  Lewis  was  cited  and  relied  upon  by  the  counsel 
for  the  prisoners.  The  case  was  argued  January  12  and  13,  1869,  but  it  has 
not  as  yet  been  decided.     It  will  probably  be  reported  in  vol.  100  Massachusetts. 

See  Regina  v.  Lopez  and  Sattler,  Dearsly  &  Bell,  C.  C.  625 ;  Regina  v.  Ander- 
son, Law  Rep.  1  C.  C.  161 ;  38  Law  Journal,  M.  C.  12  (1868.) 
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Piper  v.  Pearson.^ 

October  Term  1854. 
Liability/  of  Justices  of  the  Peace. 

A  judge  of  an  inferior  court,  acting  in  a  case  of  which  he  has  no  jurisdiction,  or  ex- 
ceeding his  jurisdiction,  is  liable  in  damages  to  any  party  injured. 

Thus  a  justice  of  the  peace,  who,  in  the  course  of  the  trial  of  a  case  of  which  a  police 
court  has  exclusive  jurisdiction,  commits  a  witness  to  prison  for  contempt,  is  liable 
to  an  action  by  the  witness. 

As  the  police  court  of  Lowell  has  exclusive  jurisdiction  of  all  ofiences  committed 
within  that  city,  a  record  of  a  conviction,  before  a  justice  of  the  peace  for  the  county 
of  Middlesex,  of  an  offence  alleged  to  have  been  committed  in  the  city  of  Lowell, 
shows  prima  facie  a  want  of  jurisdiction  in  the  justice. 

The  record  of  a  conviction  by  an  inferior  court  must  show,  in  order  to  protect  the  jus- 
tice from  Uability  to  a  person  impfisoned  pursuant  to  such  conviction,  that  the  case 
was  within  the  limits  of  his  jurisdiction. 

Action  of  tort  against  a  justice  of  the  peace  residing  in  Dracut, 
for  assault,  battery,  and  false  imprisonment.  Answer,  that  the 
plaintiff  was  imprisoned  in  the  county  jail,  in  due  process  of  law, 
for  a  contempt  of  court. 

At  the  trial,  the  plaintiff  gave  in  evidence  copies,  certified  by  the 
defendant,  of  the  following  papers :  A  complaint  made  to  the  de- 
fendant, charging  John  Russ  with  an  unlawful  sale  of  intoxicat- 
ing liquors  in  Lowell ;  and  a  warrant  issued  thereon,  for  the  arrest 
of  Russ ;  a  mittimus  issued  by  the  defendant  for  the  commitment 
of  the  plaintiff  to  prison,  for  refusing  to  testify  on  the  trial  of  said 
complaint  before  the  defendant  at  Lowell,  concerning  sales  of  in- 
toxicating liquors,  made  by  Russ,  and  known  to  the  witness ;  and 
a  subsequent  judgment  of  acquittal  of  Russ  by  the  defendant. 

By  St.  1848,  ch.  331,  §  4,  the  exclusive  jurisdiction  of  all  crimes 
and  offences,  committed  within  the  district  of  Lowell,  is  vested  in 
the  police  court  of  Lowell. 

The  defendant  relied,  for  his  justification,  on  the  record  of  the 
judgment ;  and  contended  that  no  sufiicient  proof  had  been  ad- 
duced to  show  that  his  acts  were  without  jurisdiction,  and  void. 
But  Metcalf  J.  ruled  that  the  record  and  mittimus  constituted  no 
defence.  And  to  this  ruling  the  defendant,  being  found  guilty, 
alleged  exceptions. 

'  2  Gray,  120. 
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£.  F.  Butler,  for  the  defendant.  Notwithstanding  St.  1848,  ch. 
331,  §  4,  the  defendant  might  still,  as  a  justice  of  the  peace,  hold 
a  court  in  Lowell  for  the  trial  of  offences  committed  elsewhere  in 
his  county.  Rer.  Sts.  ch.  85,  §§  31,  32.  It  does  not  appear  where 
the  offence  was  in  fact  committed ;  and  the  magistrate,  actually 
sitting  in  the  exercise  of  his  office,  will  be  presumed  to  be  acting 
rightfully  till  the  contrary  be  shown  ;  at  least  so  far  as  to  protect  him. 

It  does  not  appear  but  that  he  was  judicially  examining  the  very 
question  of  his  jurisdiction  in  this  case  when  the  contempt  took 
place.  But  the  statute  does  not  make  the  right  of  the  magistrate 
to  commit  for  contempt  depend  upon  his  jurisdiction  of  a  particu- 
lar case.  It  provides  for  two  cases :  first,  "  such  disorderly  con- 
duct as  shall  interrupt  any  judicial  proceedings  before  him  ; "  or, 
second,  "  be  a  contempt  of  his  authority  or  person."  Rev.  St.  ch. 
85,  §  33.  There  were  judicial  proceedings  pending  before  the  de- 
fendant when  he  issued  his  mittimus  ;  and  he  was  the  sole  judge 
whether  the  conduct  of  the  witness  was  in  contempt  of  his  author- 
ity, subject  only  to  impeachment  for  the  unjust  exercise  of  his 
power.  Lining  v.  Bentham,  2  Bay,  1.  The  State  v.  Johnson,  2 
Bay,  885. 

At  the  worst,  it  was  but  an  error  of  judgment,  for  which  he  is 
not  liable  if  he  acted  honestly.  If  the  defendant  is  not  protected, 
the  judges  of  the  circuit  courts  of  the  United  States,  who  are 
occupied  a  great  portion  of  the  time  in  trying  questions  of  their 
own  jurisdiction,  are  liable  in  damages  to  the  losing  party,  when- 
ever they  decide  erroneously  in  favor  of  their  own  jurisdiction ; 
and  are  not  protected,  in  such  cases,  from  interruption  and  insult. 

The  second  clause  of  the  statute  is  intended  for  the  magistrate's 
protection,  as  well  while  he  is  out  of  court  as  while  actually  sit- 
ting. Otherwise,  the  moment  a  magistrate  had  passed  upon  a 
particular  case,  and  his  jurisdiction  had  ceased,  he  would  be  liable 
to  insult,  without  any  power  to  p\mish.  By  the  common  law,  con- 
temptuous words,  spoken  of  a  magistrate,  though  not  interrupting 
his  proceedings,  are  punishable  by  indictment.  Hollingsworth  v. 
Duane,  Wallace,  77.  Brooker  v.  Commonwealth,  12  Sergeant  <fe 
Rawle,  175. 

E.  Q-.  BlaisdeU;  for  the  plaintiff. 

BiGELOW  J.     The  decision  of  this  case  depends  on  the  familiar 
and  well-settled  rule  concerning  the  liability  of  courts  and  magis- 
VOL.  II.  20 


306  LEADING  -CRIMINAL  CASES. 

trates  exercising  an  inferior  and  limited  jurisdiction,  for  acts  done 
by  them,  or  by  their  authority,  under  color  of  legal  proceedings. 

One  of  the  leading  purposes  of  every  wise  system  of  law  is  to 
secure  a  fearless  and  impartial  administration  of  justice,  and  at 
the  same  time  to  guard  individuals  against  a  wanton  and  oppres- 
sive abuse  of  legal  authority.  To  attain  this  end,  the  common  law 
affords  to  all  inferior  tribunals  and  magistrates  complete  protection 
in  the  discharge  of  their  official  functions,  so  long  as  they  act 
within  the  scope  of  their  jurisdiction,  however  false  and  erroneous 
may  be  the  conclusions  and  judgments  at  which  they  arrive.  But, 
on  the  other  hand,  if  they  act  without  any  jurisdiction  over  the 
subject-matter ;  or  if,  having  cognizance  of  a  cause,  they  are  guilty 
of  an  excess  of  jurisdiction ;  they  are  liable  in  damages  to  the 
party  injured  by  such  unauthorized  acts.  In  all  cases  therefore 
where  the  cause  of  action  against  a  judicial  officer,  exercising  only 
a  special  and  limited  authority,  is  founded  on  his  acts  done  colore 
officii,  the  single  inquiry  is,  whether  he  has  acted  without  any 
jurisdiction  over  the  subject-matter,  or  has  been  guilty  of  an  excess 
of  jurisdiction.  By  this  simple  test  his  legal  liability  will  at  once  be 
determined.  1  Chitty  PI.  (6th  Am.  ed.)  90,  209-213.  Beaurain 
V.  Scott,  3  Campbell,  388.  Ackerley  v.  Parkinson,  3  Maule  &  Sel- 
wyn,  425,  428.  Borden  v.  Fitch,  15  Johnson,  121.  Bigelow  v. 
Stearns,  19  Johnson,  39.  Allen  v.  Gray,  11  Connecticut,  95.  If 
a  magistrate  acts  beyond  the  limits  of  his  jurisdiction,  his  pro- 
ceedings are  deemed  to  be  coram  non  judice  and  void ;  and  if  he 
attempts  to  enforce  any  process  founded  on  any  judgment,  sentence, 
or  conviction  in  such  case,  he  thereby  becomes  a  trespasser.  1 
Chitty  PI.  210.    19  Johnson,  39.    See  Clarke  v.  May,  2  Gray,  410. 

These  well-settled  principles  leave  no  room  for  question  as  to 
the  liability  of  the  defendant  in  this  action.  As  a  justice  of  the 
peace  for  the  county  of  Middlesex,  he  had  no  jurisdiction  whatever 
to  try  the  complaint  against  Russ.  It  was  for  an  offence  commit- 
ted "  within  the  district  of  Lowell,"  of  which  the  police  court  of 
the  city  of  Lowell  had  exclusive  jurisdiction  by  St.  1848,  ch.  331, 
§  4,  and  which  the  justice  of  said  court  was  legally  competent  to  try 
and  determine.  Commonwealth  v.  Emery,  11  Cushing,  406.  The 
defendant  therefore  acted  wholly  without  legal  "authority,  and  can 
show  no  legal  justification  under  any  judicial  record. 

It  was  urged,  on  the  part  of  the  defendant,  that  he  had  author- 
ity to  punish  the  plaintiff  for  contempt,  although  he  had  no  ^uris- 
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diction  to  try  the  principal  case  before  him.  But  the  answer  to 
this  suggestion  is  obvious.  The  power  to  punish  for  contempt  is 
only  incidental  to  the  more  general  and  comprehensive  authority 
conferred  on  a  magistrate,  by  which  he  is  empowered  to  exercise 
important  judicial  functions.  It  is  to  enable  him  to  try  and  deter- 
mine causes  without  molestation,  and  protect  himself  from  in- 
dignity and  insult,  that  the  law  gives  him  authority  to  punish  such 
disorderly  conduct  as  may  interrupt  judicial  proceedings  before 
him,  or  be  a  contempt  of  his  authority  or  person.  Rev.  Sts.  eh. 
85,  §  33.  But  it  is  only  when  he  is  in  the  proper  exercise  of  his 
judicial  functions  that  this  power  can  be  exercised.  If  he  has  no 
jurisdiction  of  a  cause,  he  cannot  sit  as  a  magistrate  to  try  it,  and 
is  entitled  to  no  protection  while  acting  beyond  the  sphere  of  his 
judicial  power.  His  action  is  then  extrajudicial  and  void.  His 
power  and  authority  are  commensurate  only  with  his  jurisdiction. 
If  he  cannot  try  the  case,  he  cannot  exercise  a  power  which  is 
only  auxiliary  and  incidental.  There  can  be  no  contempt,  technically 
speaking,-  where  there  is  no  authority.  In  the  case  at  bar,  the 
defendant  had  no  more  power  to  entertain  jurisdiction  of  the  com- 
plaint against  Russ  than  any  other  individual  in  the  community. 
Although  he  acted  through  mistake,  it  was  nevertheless  an  usurpa- 
tion. The  plaintiff  therefore  could  not  have  been  guilty  of  con- 
tempt toward  the  defendant  in  his  capacity  as  a  magistrate,  while 
trying  a  cause  of  which  he  had  no  jurisdiction ;  and  the  commit- 
ment therefor  was  unauthorized  and  void. 

It  was  suggested,  by  the  counsel  for  the  defendant,  that  there 
was  nothing  in  the  case  from' which  it  could  be  properly  inferred 
that  the  offence  with  which  Russ  was  charged  was  actually  com- 
mitted in  the  city  of  Lowell ;  and  that  as  the  defendant,  by  virtue 
of  his  authority  as  a  justice  of  the  peace.had  cognizance  of  offences 
committed  elsewhere  in  the  county  of  Middlesex,  which  he  might 
well  hear  and  determine  in  the  city  of  Lowell,  the  presumption 
was  that  he  was  acting  rightfully  till  the  contrary  was  shown. 
But  there  are  two  decisive  answers  to  this  argument.  In  the  first 
place,  the  record  on  its  face,  sets  out  an  offence  committed  in  the 
city  of  Lowell.  That  being  a  district  set  apart  by  statute,  in 
which  the  police  court  has  exclusive  jurisdiction  of  criminal  of- 
fences usually  cognizable,  by  magistrates,  and  the  offence  being 
charged  as  having  been  committed  in  Lowell,  the  record  legally 
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imports  that  it  was  committed  there.     1  Starkie  Crim.   PI.   (2d 
ed.)  62.    Bacon  Ab.  Indictment,  G.  4. 

But,  in  the  next  place,  it  was  for  the  defendant  to  show  a  com- 
plete justification  for  the  alleged  trespass ;  if  the  record  left  it 
doubtful  whether  he  had  jurisdiction  of  the  offence,  it  would  not 
avail  as  a  defence  to  the  action.  There  is  a  marked  distinction, 
in  this  respect,  between  courts  of  general  jurisdiction  and  inferior 
tribunals  having  only  a  special  or  limited  jurisdiction.  In  the 
former  case,  the  presumption  of  law  is,  that  they  had  jurisdiction, 
until  the  contrary  is  shown ;  but,  with  regard  to  inferior  courts 
and  magistrates,  it  is  for  them,  when  claiming  any  right  or  exemp- 
tion under  their  proceedings,  to  show  affirmatively  that  they  acted 
within  the  limits  of  their  jurisdiction.  Peacock  v.  Bell,  1  Saun- 
ders, 74,  and  notes.  Mills  v.  Martin,  19  Johnson,  33,  34.  The 
■record  in  the  present  case  primS,  facie  shows  a  want  of  jurisdiction 
in  the  defendant.  Exceptions  overruled. 
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December  5,  1839,  and  July  4  and  8,  1840. 
lAability  of  Judicial  Cheers. 

Trespass  will  not  lie  against  a  judge  for  acting  judicially,  but  ■without  jurisdiction, 
unless  he  knew,  or  had  the  means  of  knowing,  of  the  defect  of  jurisdiction,  and  it 
lies  upon  the  plaintiff,  in  every  such  case,  to  prove  that  fact. 

The  21  Geo.  III.  ch.  70,  §  24,  protecting  provincial  magistrates  in  India  from  actions 
for  any  wrong  or  injury  done  by  them  in  the  exercise  of  their  judicial  oflBces,  does 
not  confer  unlimited  protection,  but  places  them  on  the  same  footing  as  those  of 
English  courts  of  a  similar  jurisdiction,  and  only  gives  them  an  exemption  from 
liability  when  acting  bonsl  fide,  in  cases  in  which  they  have  mistakenly  acted  with- 
out jurisdiction. 

This  was  an  action  of  trespass,  brought  by  the  appellant  against 
the  respondent,  in  the  Supreme  Court  of  Judicature,  at  Fort  Wil- 
liam, to  recover  damages  for  the  arrest  and  false  imprisonment 
of  the  appellant,  by  the  respondent,  in  his  character  of  judge  and 

'  3  Moore  P.  C.  28.  Before  the  Privy  Council.  On  appeal  from  the  Supreme 
Court  of  Judicature,  at  Fort  William,  Bengal.  Present:  Lord  Brougham, 
Baron  Parke,  Mr.  Justice  Bosanquet,  The  Right  Hon.  Dr.  LusmNGTON. 
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magistrate  of  the  Foujdarry  (Criminal)   Court  of  the  Zillah  of 
Nuddeah  in  Bengal. 

The  appellant  was  the  manager  of  a  factory  at  Bayadangah,  in 
the  same  Zillah,  belonging  to  Mr.  David  Andrews.  Both  the  ap- 
pellant and  respondent  were  European  British-born  subjects.  The 
proceedings  which  gave  rise  to  the  imprisonment  complained  of 
were  as  follows  :  — 

On  the  29th  of  July  1834  an  affray  took  place  in  a  village  called 
Dutt  Boahleah,  within  the  Zillah  of  Nuddeah.  On  the  following 
day,  the  police  Darogah  of  the  adjoining  Thanah  (police  station) 
of  Hanskolly,  within  which  the  village  of  Boahleah  is  situate, 
reported  the  particulars  of  the  riot  to  the  respondent,  as  acting 
magistrate  of  the  Foujdarry  Court  of  the  Zillah  of  Nuddeah,  and 
transmitted  the  depositions  of  the  wounded  persons,  as  well  as  of 
some  of  the  witnesses,  of  the  affray. 

The  respondent,  Mr.  Halket,  being  of  opinion  that  the  appellant 
was  concerned  in  the  riot,  directed  a  Robocarree  (or  order  of  in- 
structions for  the  mode  of  proceeding  in  the  case)  of  the  Fouj- 
darry Court  at  Kishnaghur,  to  be  made  and  passed,  by  which  it 
was  ordered,  amongst  other  things,  that  a  Perwannah  should  be 
written  and  directed  to  the  Darogah,  for  the  apprehension  of  Mr. 
Calder. 

The  Robocarree  was  signed  by  the  respondent,  and  a  Perwan- 
nah was  accordingly  issued  on  the  same  day,  and  delivered  to  the 
Darogah  of  the  Thanah  of  Hanskolly;  under  the  authority  of 
which,  the  appellant  was  detained,  and  kept  under  surveillance  of 
two  Burhurdanzes  (matchlock-men),  within  the  boundaries  of  Mr. 
Andrews's  factory. 

The  appellant  was  ultimately  brought  before  Mr.  Halket,  the 
respondent,  as  acting  judge  of  the  Foujdarry  Court,  at  Kishnaghur, 
and,  after  some  days'  investigation,  admitted  to  bail ;  and  was 
eventually  bound  by  recognizance  to  appear  when  called  upon. 
The  greater  part  of  the  other  prisoners  charged  with  being  con- 
cerned in  the  riot  were  convicted,  and  sentenced  to  different 
periods  of  imprisonment,  but  no  further  proceedings  were  taken 
against  Mr.  Calder. 

Upon  the  6th  of  March  in  the  following  year  1835,  Mr.  Calder 
commenced  an  action  of  trespass  in  the  Supreme  Court  at  Calcutta, 
against  Mr.  Halket,  for  assault  and  false  imprisonment.  The  decla- 
ration contained  three  counts.     The  first  alleged  that  the  respon- 
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dent  assaulted  and  imprisoned  the  appellant  for  thirty-four  days,  at 
Bayadangah.  The  second,  that  the  respondent  had  laid  hold  of 
the  appellant,  and  compelled  him  to  go  from  a  house  in  Baya- 
dangah to  a  place  called  Poolia,  and  from  Poolia  back  to  Baya- 
dangah, and  then  to  Kishnaghur,  and  there  imprisoned  him  for 
twenty-five  days.  And  the  third  count  alleged  that  the  respon- 
dent had  assaulted  and  imprisoned  the  appellant  at  Kishnaghur, 
for  thirty-four  days. 

The  respondent  pleaded  the  general  issue ;  and  also  six  special 
pleas,  justifying  the  said  several  arrests  and  imprisonments,  as 
done  by  him  as  magistrate  of  the  district  of  Nuddeah,  in  the  prov- 
ince of  Bengal,  and  of  the  Criminal  Court  of  the  same  district. 

The  appellant  joined  issue  upon  the  first  plea,  and  replied  de 
injuria  to  the  six  special  pleas  upon  which  issue  was  joined. 

The  cause  came  on  for  trial  before  the  Supreme  Court,  on  the 
23d  of  July  1835,  when  several  witnesses  were  examined  on  both 
sides,  and  a  verdict  was  given  for  the  plaintifiF  on  all  the  issues 
joined  in  the  action,  with  damages  to  the  amount  of  five  hundred 
sicca  rupees,  but  with  liberty  for  the  respondent  to  move  that  the 
verdict  should  be  set  aside,  and  a  nonsuit,  or  verdict  for  the 
respondent,  entered  instead  thereof,  upon  three  several  points  re- 
served ;  namely :  1st.  That  there  was  no  proof  of  the  arrest  of  the 
appellant  by  the  respondent's  order;  2d.  That  under  the  pro- 
visions of  the  statutes  21  Geo.  III.  ch.  70,  §  24,  and  53  Geo.  III. 
ch.  155,  §  105,  and  the  Bengal  Regulations  in  force  in  the  Presi- 
dency, the  respondent  was  not  liable  to  the  Supreme  Court  in  an 
action  for  damages,  the  acts  proved  appearing  in  evidence  to  have 
been  acts  done  by  him  as  magistrate  of  the  Provincial  Court  of 
Kishnaghur;  and  3d.  That  under  the  general  issue  a  sufficient 
justification  was  proved. 

A  rule  nisi  to  that  effect  was  granted  on  the  2d  of  November. 

On  the  24th  of  November  1835  the  several  points  reserved  were 
argued  before  the  Supreme  Court,  who  were  of  opinion  that  the 
arrest,  having  taken  place  under  the  seal  of  the  Foujdarry  Court, 
and  the  appellant  being  a  British-born  subject,  and  not  amenable 
to  the  jurisdiction  of  the  Foujdarry  Court  of  the  Zillah,  the  respon- 
dent had  failed  to  support  his  special  pleas.  They  were  however 
of  opinion,  that,  under  the  general  issue,  the  respondent  was  en- 
titled to  avail  himself  of  the  protection  of  the  24th  section  of  the 
statute  21  Geo.  III.  ch.  70,  which  precluded  the  Supreme  Court 
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from  holding  jurisdiction  in  the  action  against  the  respondent,  and 
accordingly  adjudged  that  the  verdict  should  be  entered  for  the 
respondent  on  the  general  issue,  with  costs,  and  costs  of  motion. 

Prom  this  judgment  the  appellant  appealed  to  her  Majesty  in 
Council. 

Mr.  M.  D.  mil  Q.  C.  and  C.  Buller,  for  the  appellant.  The 
judgment  of  the  Supreme  Court  cannot  stand ;  they  admit  the  tres- 
pass, but  say  they  have  no  jurisdiction  to  try  the  question,  the  re- 
spondent having  acted  in  his  magisterial  capacity,  and'  not  being 
amenable  to  the  Supreme  Court.  This  is  contrary  to  law,  as  well 
as  against  the  true  construction  of  the  acts  21  Geo.  III.  ch.  70, 
and  53  Geo.  III.  ch.  155.  The  rule  at  law  is,  that  if  an  action  be 
brought  against  a  judge  of  record,  for  an  act  done  by  him  in  his 
judicial  capacity,  he  must  plead  that  he  did  such  act  as  a  judge  of 
record,  before  he  can  avail  himself  of  such  justification.  Lord 
Mansfield,  in  Mostyn  v.  Fabrigas,  1  Cowper,  172.  The  respondent 
pleaded  the  general  issue.  Now  supposing  him  to  be  a  judge  of 
record,  that  is  clearly  insufficient ;  but  he  also  pleaded  specially, 
that  the  acts  were  done  by  him  in  his  magisterial  capacity ;  yet  the 
court  held  these  pleas  were  not  supported,  but  they  held  the  plea 
of  the  general  issue  sufficient,  under  the  21  Geo.  III.  ch.  70,  §§  2, 
24.  That  act  was  passed  to  explain  and  amend  the  previous  one 
of  13  Geo.  III.  ch.  63,  under  which  the  Supreme  Court  was  first 
established.  By  the  second  section,  it  is  provided^  that  persons 
impleaded  in  the  Supreme  Court  for  acts  done  by  order  of  the 
governor-general  in  council,  may  plead  the  general  issue.  But  tlie 
trespass  of  the  respondent  was  not  an  act  so  done.  The  respon- 
dent is  a  judge  of  the  Foujdarry  Court,  and,  according  to  the 
Bengal  Regulation  I.  of  1772,  Judicial  Regs,  of  1769  to  1792, 
para.  5,  first  establishing  that  court,  but  an  officer  of  police,  hav- 
ing no  jurisdiction  over  any  but  natives ;  and  though  appointed 
by  the  governor-general  in  council,  the  acts  done  by  him  in  his 
judicial  capacity  never  can  be  construed  to  be  acts  done  by  the 
order  of  the  governor-general,  so  as  to  entitle  him  to  plead  the 
general  issue.  The  24th  section  of  the  act  recites,  that  whereas 
it  is  reasonable  to  render  the  provincial  magistrates,  as  well  native 
as  British-born  subjects,  more  safe  in  the  execution  of  their  office, 
it  is  enacted  that  no  action  for  wrong  or  injury  shall  lie  in  the 
Supreme  Court  against  any  person  whatsoever  exercising  a  judi- 
cial office  in  the  county  courts,  for  any  judgment,  decree,  or  order 
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of  the  said  court,  nor  against  any  person  for  any  act  done  by  or  in 
virtue  of  the  order  of  the  said  court.  Now,  in  the  first  place,  this 
clause  applies  to  the  orders  of  the  court,  and  not  to  the  individual 
acts  of  the  judge ;  and  in  the  next  place  the  judgments,  orders, 
or  decrees,  intended  by  the  legislature,  are  such  as  the  judicial 
officer  has  authority  to  exercise ;  namely,  over  natives,  and  not 
over  British  subjects,  who  are  not  subject  or  amenable  to  the  juris- 
diction of  the  provincial  magistrates.  Here  the  respondent,  a 
Mofussil  magistrate,  issues  a  Perwannah  for  the  arrest  of  the  ap- 
pellant, a  British-born  subject,  without  the  oath  of  any  party  being 
taken,  without  any  charge  made,  without  any  accusation,  or  even 
accuser,  but  solely  on  his  own  suspicion,  drawn,  it  may  be,  from 
the  report  of  the  Darogah,  but  of  which  the  respondent  is  in  utter 
ignorance.  The  act  of  21  Geo.  HI.  ch.  70  was  never  intended  for 
such  a  case  as  this,  nor  can  it  be  strained  to  meet  it.  If  the  con. 
struction  given  by  the  Supreme  Court  to  the  24th  section  be  cor- 
rect, the  appellant  will  be  without  redress  at  law ;  he  cannot  sue 
the  respondent  in  the  district  in  which  the  acts  happened,  and  the 
native  courts  of  Sudder  and  Nizamut  are  courts  of  appeal,  without 
original  jurisdiction.  The  consequence  will  be,  that  the  local 
magistrates  in  India  will  enjoy  a  protection  and  immunity  not 
possessed  by  a  judge  of  the  highest  court  of  record  in  England. 

Then  it  is  said  that  the  respondent,  being  a  justice  of  the  peace, 
had  jurisdiction  under  the  63  Geo.  III.  ch.  155,  §  105 ;  but  that 
clause  applies  only  to  cases  of  arrest  of  a  party  complained  of,  after 
the  case  has  been  heard  and  decided,  and  a  fine  imposed  and  not 
paid,  and  no  property  found  within  the  district  from  which  such 
fine  could  be  levied.  The  question  then  is,  whether  the  respon- 
dent, being,  as  it  is  admitted,  a  justice  of  the  peace,  and,  as 
such,  amenable  to  the  Supreme  Court,  can  be  permitted  to  say, 
that  the  act  done  by  him  was  in  his  capacity  of  judge  of  the  Pouj- 
darry  Court,  and  not  as  a  magistrate,  and  that  as  such  judge  he 
is  entitled  to  plead  the  general  issue,  and  to  the  protection  of  the 
21  Geo.  III.  ch.  70.  We  do  not  contend  that  an  action  would  lie 
against  the  respondent  acting  within  his  jurisdiction ;  the  statute 
21  Geo.  III.  ch.  70,  protects  the  judges  of  the  native  courts  in  India 
in  the  same  manner  as  those  of  7  Jac.  I.  ch.  5,  21  Jac.  I.  ch.  12, 
§  15,  and  42  Geo.  III.  ch.  85,  §  6,  protect  the  judges  of  our  own 
courts ;  but  if  the  act  done  be  out  of  the  jurisdiction  of  the  judge, 
then  he  is  not  protected.  Bushel's  Case,  1  Modern,  119.  Hamond  v. 
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Howell,  1  Modern,  184,  and  2  Modern,  218.  Miller  v.  Seare,  2  "Wm. 
Blackstone,  1141.  This  doctrine  was  admitted  in  Dioas  v.  Lord 
Brougham,  6  Carrington  &  Payne,  249,  and  formed  the  basis  of  the 
decision  in  Mostyn  v.  Pabrigas.  If  an  act  is  done  by  a  judge  as 
judge  of  record,  in  his  judicial  capacity,  then  no  action  will  lie 
against  him.  Groenvelt  v.  Burwell,  1  Lord  Raymond,  454  ;  1  Salk- 
eld,  200.  But  the  Poujdarry  Court  is  not  a  court  of  record :  it  is 
the  native  criminal  court,  created  under  the  Regulation  of  1772, 
at  the  same  period  as  the  Sudder,  which  has  been  held,  as  we  are 
instructed  by  the  Supreme  Court  of  Calcutta,  not  to  be  a  court  of 
record.  If  a  party,  not  being  a  judge  of  a  court  of  record,  improperly 
grants  a  warrant,  on  which  another  is  imprisoned,  an  action  lies. 
Beardmore  v.  Carrington,  2  "Wilson,  244 ;  Burdett  v.  Abbott,  14 
East,  1 ;  and  he  must  plead  specially.  Now,  though  the  warrant  is 
sealed  with  the  seal  of  the  Foujdarry  Court,  the  act  of  granting  it 
was  a  ministerial  and  not  a  judicial  act,  and,  being  an  excess  of  juris- 
diction, an  action  will  lie  for  it.  Beaurain  v.  Scott,  3  Campbell,  388. 
The  distinction  between  a  ministerial  and  judicial  act  was  taken 
and  insisted  on  with  great  learning  and  ability,  in  a  case  in  the  Court 
of  Common  Pleas  in  Ireland.  Taaffe  v.  Downes,  Lord  Chief  Justice 
of  the  Court  of  King's  Bench,  3  Moore  P.  C.  36.  The  plaintiff 
having  been  arrested  upon  a  warrant  from  the  chief  justice, 
brought  an  action  of  assault  and  for  false  imprisonment,  to  which 
the  defendant  pleaded  that  he  was  chief  justice  of  the  King's 
Bench,  and  that  as  such,  and  in  the  course  of  his  office  of  chief 
justice,  issued  his  warrant.  The  plaintiff  demurred,  because  the 
defendant  did  not  justify  by  his  plea  the  issuing  the  warrant,  by 
setting  forth  the  causes  for  which,  as  well  as  the  authority,  under 
which  it  was  issued.  The  case  was  elaborately  argued  by  the  most 
eminent  men  at  the  Irish  bar,  and  though  the  court  gave  judgment 
against  the  demurrer,  one  of  the  Judges,  Mr.  Justice  Fletcher, 
being  dissentient,  yet  the  distinction  between  the  ministerial  and 
judicial  acts  of  a  judge,  which  formed  the  ground  of  his  dissent, 
was  not  controverted  by  the  other  Judges,  who  only  held  that  the 
act  in  question  was  legal  and  could  not  be  questioned,  because 
it  was  a  judicial  act.  The  chief  justice  however  was  a  judge  of 
record  ;  even  therefore  admitting  the  case  to  have  decided  that  a 
judge  could  not  be  questioned  for  an  act  ministerial,  but  in  the 
nature  of  a  judicial  act,  that  decision  cannot  be  relied  on  here ;  for 
there  is  no  pretence  for  saying  that  the  Poujdarry  Court,  is  a  court 
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of  record,  or  its  judges  any  thing  higher  than  our  justices  of  the 
peace.  In  Tate  v.  Chambers,  3  Nevile  &  Manning,  523,  where  a 
magistrate  committed  a  man  under  the  39  &  40  Geo.  III.  oh.  99, 
§  8  (the  Pawnbrokers'  Act),  for  re-examination  upon  a  charge  of 
embezzlement,  and  not  of  penalty,  as  provided  by  the  act,  the  mag- 
istrate was  held  liable  to  an  action  for  exceeding  his  jurisdiction. 
Tlie  proceeding  of  the  respondent  was  an  act  in  pais,  and  not  of 
record,  for  which  he  is  not  amenable  if  he  has  exceeded  his  juris- 
diction ;  this,  we  maintain,  he  clearly  has  done  ;  the  judgment 
therefore  entered  up  by  the  Supreme  Court  for  the  respondent  on 
the  general  issue  must  be  reversed,  and  the  cause  remitted  back 
to  the  court  to  assess  the  damages  due  to  the  appellant,  for  the 
wrong  and  injury  he  has  sustained. 

Mr.  Serjeant  SpanJde,  Sir  William  Follett  Q.  C.  and  Mr.  Greerir 
wood,  for  the  respondent.  The  action  of  trespass  brought  against 
the  respondent  by  the  appellant  was  not  sustainable  in  the  Supreme 
Court,  for  two  reasons  :  first,  because  the  respondent,  acting  bon^ 
fide  in  the  execution  of  his  office  as  magistrate  of  the  Foujdarry 
Court,  in  a  case  within  the  jurisdiction  of  that  court,  is  protected 
by  the  St.  21  Geo.  III.  ch.  70,  §§  2,  24,  and  53  Geo.  III.  ch.  155, 
§  105  ;  and  secondly,  because  it  did  not  appear  upon  the  trial,  nor 
was  there  any  ground  for  the  court  to  presume,  that  the  respondent 
had  any  notice  of  the  fact,  or  any  reason  to  suppose  that  the  appel- 
lant was  not  a  native,  and,  as  such,  amenable  to  the  jurisdiction  of 
the  Poujdarry  Court.  The  sections  2  and  24  of  the  21  Geo.  III. 
ch.'  70  must  be  taken  together.  The  latter  provides  that  no  action 
shall  lie  in  the  Supreme  Court  against  any  person  whatsoever 
exercising  a  judicial  office  in  the  country  courts,  for  any  judgment, 
decree,  or  order  of  the  said  court ;  and,  by  the  former,  any  person 
impleaded  in  the  Supreme  Court  for  any  act  done  by  order  of  the 
governor-general  in  council,  may  plead  the  general  issue.  Now 
it  is  admitted  that  the  parties  engaged  in  the  riot  were  natives, 
and,  as  such,  amenable  to  the  jurisdiction  of  the  native  courts. 
The  appellant  was  the  exception  ;  he,  it  seems,  was  an  European 
and  a  British  subject.  But  how  was  Mr.  Halket  to  know  that  cir- 
cumstance? His  name  would  not  necessarily  import  the  fact. 
He  might  be  half-caste.  It  is  clear  that  he  was  engaged  with  others, 
who  were  amenable  to  the  jurisdiction  of  the  Poujdarry  Coxirt,  in 
a  common  breach  of  the  law ;  when  therefore  he  was  apprehended, 
if  he  intended  to  avail  himself  of  his  privilege  as  a  British  subject, 
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he  should  have  moved  for  a  warrant  to  be  discharged.  That  -would 
have  been  the  course  here ;  and  if  he  had  that  remedy,  can  he  lay 
by,  and  then  bring  his  action  ?  But  if  a  magistrate  acts  bonS, 
fide,  he  is  protected  against  all  unintentional  errors ;  that  is  the 
principle  upon  which  all  the  acts  of  parliament  for  their  protection 
are  framed,  and  the  decisions  of  the  courts  are  in  accordance  with 
that  principle.  Weller  v.  Toke,  9  East,  364.  Beechey  v.  Sides,  9 
Barnewall  &  Oresswell,  806.  Price  v.  Messenger,  2  Bosanquet  &  Pul- 
ler, 158.  The  7  Jac  I.  ch.  5,  made  perpetual  by  21  Jac.  I.  ch.  12, 
first  enabled  an  officer,  impleaded  for  the  execution  of  his  office, 
to  plead  the  general  issue.  By  the  42  Geo.  III.  ch.  85,  §  6,  this 
provision  was  extended  to  all  persons  having,  holding,  or  exercising 
public  employment  in  or  out  of  the  iiingdom,  and  who,  by  law,  are 
empowered  to  commit  persons  to  safe  custody ;  so  that,  indepen- 
dent of  the  statute  21  Geo.  III.  ch.  70,  the  respondent,  being  a  per- 
son having  legal  authority  to  commit,  if  sued  in  this  court,  might 
have  pleaded  the  general  issue.  But  it  is  said  that  this  arrest  of 
the  appellant  was  not  within  the  intent  or  meaning  of  21  Geo.  Ill, 
ch.  70.  The  instrument  of  arrest  is  a  Perwannah,  which  is  some- 
thing more  than  a  warrant ;  for  it  sets  forth  the  report  of  the  Dar- 
ogah  on  which  it  is  founded,  and  then  proceeds  to  order  the  arrest 
of  the  parties  implicated  in  the  riot,  who  are  to  be  detained  until 
the  arrival  of  the  presence,  that  is,  the  judge,  and  not  brought,  as 
would  be  the  case  here,  immediately  before  him  for  examination. 
It  is  an  order,  and  being  sealed  with  the  seal  of  the  court,  must  be 
taken  to  be  an  order  of  the  court,  and,  as  such,  is  precisely  within 
the  24th  section  of  the  act  21  Geo.  III.  ch.  70.  Then  is  Mr.  Hal- 
ket  liable  to  an  action  of  trespass,  for  excess  of  jurisdiction  in  a 
matter  over  which  he  had  already,  as  respected  the  natives,  juris- 
diction, without  notice  of  the  appellant's  character  of  a  British  sub- 
ject ?  That  is  contrary  to  the  principle  of  all  the  cases.  If  a  judge 
having  jurisdiction  exceed  it  by  mistake,  no  action  can  be  main- 
tained against  him.  Gwinne  v.  Poole,  2  Lutwyche,  937.  Truscott 
V.  Carpenter,  1  Lord  Eaymond,  229.  Lowther  v.  Earl  of  Radnor,.  8 
East,  113.  In  Dicas  v.  Lord  Brougham  there  was  no  special  plea  ; 
the  plea  of  the  general  issue  was  held  sufficient.  If  there  is  a  gen- 
eral law,  as  an  act  of  parliament,  the  court  are  bound  to  take 
notice  of  it ;  it  need  not  be  pleaded  in  abatement ;  that  was  settled 
in  Parker  v.  Biding,  1  East,  852,  and  has  been  followed  by  West 
V.  Turner,  6  Adolphus  &  Ellis,  614.     The  effect  of  reversing  the 


316  LEADING  CRIMINAL   CASES. 

judgment  of  the  Supreme  Court  would  be  to  allow  actions  to  be 
brought  against  individual  Judges  for  the  acts  of  the  court ;  that  is 
plainly  contrary  to  every  dictum  and  decision  to  be  found.  The 
judgment  therefore  of  the  court  below  must  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Mr.  Hill,  in  reply.  The  construction  put  upon  21  Geo.  III.  ch. 
70,  is  inconsistent  with  the  provisions  of  the  act  itself.  It  is  con- 
tended that,  by  the  24th  section,  judicial  officers  are  indemnified 
from  any  proceedings  in  respect  of  acts  done  by  them  as  such ;  but 
the  two  succeeding  sections  provide  for  the  case  of  informations 
being  brought  against  them  for  corrupt  acts.  The  argument  puts 
them  too  high.  They  may  be  indicted ;  is  that  consistent  with 
their  being  judges  of  record,  and,  as  such,  protected  ?  The  Judges 
of  the  Court  of  Record  here  can  only  be  proceeded  against  by  im- 
peachment ;  they  are  amenable  to  parliament  alone  for  their  acts. 
Are  the  Judges  of  the  Poujdarry  Court  in  India  on  the  same  foot- 
ing ?  In  the  53  Geo.  III.  ch.  155,  §  105,  the  local  courts  are 
described  as  established  by  the  East  India  Company  ;  they  are  not 
king's  courts,  in  the  sense  of  the  superior  courts  here ;  and,  if  not 
king's  courts,  then  they  have  only  a  local  and  limited  jurisdiction, 
and  their  Judges  mus't  be  accountable  for  any  excess  in  the  exercise 
of  it.  If  a  judge  acts  in  a  matter  or  subject  in  which  he  has  no 
jurisdiction,  he  is  liable  to  an  action ;  but  if  he  has  jurisdiction, 
though  he  proceed  erroneously,  no  action  will  lie.  That  was  the 
distinction  taken  in  The  Marshalsea  Case,  10  Rep.  69,  76,  2d  Res- 
olution, and  by  Holt  C.  J.  in  Groenvelt  v.  Bur  well ;  by  Powell  B. 
in  Gwinne  v.  Poole ;  and  by  De  Gray  C.  J.  in  Miller  v.  Scare,  2 
Wm.  Blackstone,  1145 ;  and  was  the  foundation  of  the  more 
modern  case  of  Ackerley  v.  Parkinson,  3  Maule  &  Selwyn,  411. 
The  argument,  that  the  respondent  had  jurisdiction  over  natives, 
cannot  be  carried  to  give  him  any  over  British  subjects,  who  are 
expressly  exempted  from  the  operation  of  the  native  courts.  The 
arrest  of  the  appellant  was  not  a  judicial  act  or  founded  on  any 
judicial  proceeding.  The  respondent  had  no  right  to  do  more  than 
issue  a  summons,  and  immediately  he  found  that  the  appellant  was 
a  British  subject,  he  must  have  been  discharged.  He  began  by 
exceeding  his  authority  as  a  magistrate,  acting  judicially  when  he 
ought  only  to  have  acted  ministerially  ;  and  proceeding  summarily, 
when  he  ought  first,  at  least,  to  have  inquired  and  ascertained  that 
he  had  jurisdiction  to  act  at  all.   He  is  therefore  not  entitled  to  any 
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privilege,  and  ought  not  to  be  screened  from  the  consequences  of 
his  own  deliberate  act. 

Baron  Parke.  The  material  question  in  this  case  is,  whether 
the  defendant,  being  a  judge  of  the  Poujdarry  Court  of  the  Zillah 
of  Nuddeah,  was  in  that  character  entitled  to  the  protection  of  the 
21  Geo.  III.  ch.  70,  §  24,  for  issuing  his  order,  or  Perwannah,  and 
for  what  was  done  in  obedience  to  it. 

This  section  is  as  follows :  "  And  whereas  it  is  reasonable  to 
render  the  provincial  magistrates,  as  well  natives  as  British  sub- 
jects, more  safe  in  the  execution  of  their  office,  be  it  enacted.  That 
no  action  for  wrong  or  injury  shall  lie  in  the  Supreme  Court  against 
any  person  whatsoever,  exercising  a  judicial  office  in  the  country 
courts,  for  any  judgment,  decree,  or  order  of  the  said  court,  nor 
against  any  person  for  any  act  done  by  or  in  virtue  of  the  order  of 
the  said  court." 

Three  meanings  may  be  attributed  to  this  clause. 

1st.  It  may  mean  that  no  action  should  lie  against  one  exercis- 
ing a  judicial  ofiBce  in  the  country  courts,  for  any  judgment,  decree, 
or  order  of  the  court,  whether  in  a  matter  in  which  the  court  had  a 
jurisdiction  or  not,  or  whether  the  judge  wilfully  and  knowingly  gave 
judgment,  or  made  an  order,  in  a  matter  out  of  his  jurisdiction  or 
not ;  so  that  the  fact  of  the  existence  of  a  judgment,  decree,  or 
order  should  preclude  all  inquiry. 

2d.  It  may  mean  to  protect  the  judge  only  where  he  gives  judg- 
ment, or  makes  an  order,  in  the  bon&  fide  exercise  of  his  office,  and 
under  the  belief  of  his  having  jurisdiction,  though  he  may  not 
have  any. 

3d.  The  object  may  have  been  to  put  the  Judges  of  the  native 
courts  on  the  footing  of  Judges  of  the  superior  courts  of  record,  or 
courts  having  similar  jurisdiction  to  the  native  courts  here,  protect- 
ing them  from  actions  for  things  done  within  their  jurisdiction, 
though  erroneously  or  irregularly  done,  but  leaving  them  liable  for 
things  done  wholly  without  jurisdiction. 

It  seems  to  us,  that  the  first  of  these  constructions  is  inadmissible. 
It  never  could  have  been  intended  to  give  such  unlimited  power  Lo 
the  Judges  of  the  native  courts ;  and  reason  points  out  that  the 
general  words  of  the  clause  must  be  qualified  in  the  manner  stated 
in  one  of  the  two  latter  modes  of  construction. 

We  think  that  the  third  is  the  right  mode,  and  that  the  true 
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meaning  of  the  section  in  question  was  to  put  the  Judges  of  the 
native  courts  of  justice  on  the  same  footing  as  those  of  English 
courts  of  similar  jurisdiction.  There  seems  no  reason  why  they 
should  be  more  or  less  protected  than  English  Judges  of  general 
or  limited  jurisdiction,  under  the  like  circumstances.  To  give 
them  an  exemption  from  liability,  when  acting  bon^  fide  in  cases 
in  which  they  had,  though  mistakenly,  acted  without  jurisdiction, 
would  be  to  place  them  on  a  better  footing  than  English  Judges  or 
magistrates,  and  to  leave  the  injured  individual  wholly  without 
civil  remedy  ;  for  -English  Judges,  when  they  act  wholly  without  juris- 
diction, whether  they  may  suppose  they  had  it  or  nat,  have  no  privilege  ; 
and  the  justices  of  the  peace,  whether  acting  as  such  or  in  their 
judicial  character,  in  cases  of  summary  conviction,  have  no  other 
than  that  of  having  notice  of  action,  a  limitation  of  time  for  bring- 
ing it,  a  restriction  as  to  venue,  the  power  of  tendering  amends, 
and  of  pleading  the  general  issue,  with  certain  advantages  as  to 
costs. 

This  construction  is  that  contended  for  by  the  appellant,  and  to 
that  extent  we  think  the  appellant  is  right.  But  iu  applying  that 
rule  to  the  facts  in  evidence  in  the  present  case,  we  think  that 
enough  does  not  appear  to  make  the  defendant  a  trespasser. 

We  must  consider  the  defendant  as  being  in  the  same  situation 
as  a  criminal  judge  in  this  country,  with  the  qualification,  that  he 
had  no  jurisdiction  over  one  particular  class,  namely  the  European- 
born  subjects  of  the  British  crown  ;  and  the  question  is,  whether 
he  is  liable  to  an  action  of  trespass  for  causing  the  plaintiff  to  be 
arrested,  he  being,  in  reality,  exempt  from  his  jurisdiction. 

If  the  particular  character  of  the  plaintiff  be  not  taken  into  con- 
sideration, and  if  the  case  be  treated  as  if  he  had  been  a  native 
subject,  there  is  no  doubt  that  the  defendant  would  have  been  pro- 
tected, for  it  is  not  merely  in  respect  of  acts  in  court,  acts  sedente 
curi^,  that  an  English  judge  has  an  immunity,  but  in  respect  of 
all  acts  of  a  judicial  nature,  as  was  decided  in  the  case  of  Taafife 
V.  Downes,  3  Moore  P.  C.  36,  and  an  order  under  the  seal  of  the 
Foujdarry  Court,  to  bring  a  native  into  that  court,  to  be  there  dealt 
with  on  a  criminal  charge,  is  an  act  of  a  judicial  nature,  and, 
whether  there  was  any  irregularity  or  error  in  it  or  not,  would 
be  dispunishable  by  ordinary  process  at  law.  But  the  protection 
would  clearly  not  extend  to  a  judicial  act  done  wholly  without 
jurisdiction  ;  and  it  is  contended  that  this  order,  with  reference  to 
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a  British-born  person,  is  altogether  without  jurisdiction,  because 
such  person  was  not  answerable  to  the  general  jurisdiction  of  the 
court ;  and  the  special  jurisdiction  given  by  the  53  Geo.  III.  ch. 
155,  §  105,  did  not  warrant  the  mode  of  proceeding  in  this  case, 
there  being  no  information  or  complaint  by  a  native  ;  nor  did  that 
section  of  the  statute  authorize  imprisonment  in  the  first  instance. 

But  the  answer  to  the  objection  to  the  defendant's  jurisdiction, 
founded  on  the  European  character  of  the  plaintiff,  is,  that  it  does 
not  appear  distinctly  in  the  evidence,  upon  which  alone  we  are  to 
act,  whatever  our  suspicions  may  be,  that  the  defendant  knew  or 
had  such  information,  as  that  he  ought  to  have  known  of  that  fact ; 
and  it  is  well  settled  that  a  judge  of  a  court  of  record  in  England, 
with  limited  jurisdiction,  or  a  justice  of  the  peace,  acting  judicially, 
with  a  special  and  limited  authority,  is  not  liable  to  an  action  of 
trespass  for  acting  without  jurisdiction,  unless  he  had  the  knowl- 
edge or  means  of  knowledge  of  which  he  ought  to  have  availed 
himself,  of  that  which  constitutes  the  defect  of  jurisdiction.  Thus, 
in  the  elaborate  judgment  of  Baron  Powell  in  Gwinne  v.  Poole,  2 
Lutwyche,  Appendix,  at  p.  1566,  it  is  laid  down,  that  a  judge  of  a 
court  of  record  in  a  borough  was  not  responsible  as  a  trespasser, 
unless  he  was  cognizant  that  the  cause  of  action  arose  out  of  the 
jurisdiction,  or  at  least  that  he  might  have  been  cognizant  but  for 
his  own  fault ;  which  last  proposition  Baron  Powell  illustrates  by  a 
reference  to  the  case  of  The  Marshalsea  Court,  10  Eep.  686,  which 
had  jurisdiction  only  in  certain  cases  where  the  king's  servants 
were  parties,  who,  being  all  enrolled,  the  judge  ought  to  have  had 
a  copy  of  the  enrolment,  and  so  would  have  known  the  character 
of  the  parties.  It  is  true,  says  Baron  Powell  (speaking  of  the  case 
of  a  borough  court),  that  the  cause  of  action  does  not  arise  within 
the  jurisdiction  of  the  court,  as  it  ought  to  do ;  but  as  the  judge 
cannot  know  that,  except  by  the  plaintiff  or  defendant,  until  he 
knows  it,  the  rule  shall  be  in  this  case,  as  in  others,  ignorantia 
facti  excusat.  Baron  Powell  lays  down  the  same  rule  as  to  a  party ; 
but  his  opinion  in  that  respect  is  disapproved  of  by  Lord  Chief 
Justice  Willes,  in  Moraria  v.  Sloper,  Willes,  85,  but  not  so  far  as 
it  relates  to  a  judge  or  officer.^ 

The  like  rule  has  been  followed  in  the  case  of  magistrates  acting 

'  Quoted  in  the  judgments  of  Blackburn  J.  and  Mellor  J.  in  Pease  v.  Chay- 
tor,  3  Best  &  Smith,  at  pp.  642,  664. 
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under  the  special  powers  of  acts  of  parliament,  who  are  not  liable 
as  trespassers,  if  they  have  jurisdiction  to  inquire  into  the  facts 
stated  before  them,  and  nothing  appears  on  one  side  or  the  other 
to  show  their  want  of  jurisdiction.  Pike  v.  Carter,  3  Bingham, 
78.  Lowther  v.  Earl  of  Radnor,  8  Bast,  113.^  It  is  clear  there- 
fore that  a  judge  is  not  liable  in  trespass  for  want  of  jurisdiction, 
unless  he  knew,  or  ought  to  have  known,  of  the  defect ;  and  it  lies 
on  the  plaintiif,  in  every  siich  case,  to  prove  that  fact. 

In  the  case  now  under  consideration,  it  does  not  appear  from  the 
evidence  in  the  case  that  the  defendant  was  at  any  time  informed 
of  the  European  character  of  the  plaintiff,  or  knew  it  before,  or  had 
such  information  as  to  make  it  incumbent  on  him  to  ascertain  that 
fact.  The  point  therefore  which  is  contended  for  by  the  plaintiff 
does  not  arise ;  and  it  is  unnecessary  to  determine  whether,  if  dis- 
tinct notice  had  been  given  by  the  plaintiff  to  the  defendant,  or 
proof  brought  forward  that  the  defendant  was  well  acquainted  -with 
the  fact  of  his  being  British-born,  the  defendant  would  have  been 
protected  in  this  case,  as  being  in  the  nature  of  a  judge  of  record, 
acting  irregularly  within  his  general  jurisdiction,  or  liable  to  an 
action  of  trespass,  as  acting  by  virtue  of  a  special  and  limited 
authority,  given  by  the  statute,  which  was  not  complied  with,  and 
therefore  altogether  without  jurisdiction. 

The  only  doubt  their  lordships  have  had  in  the  consideration  of 
this  case  is,  whether  the  evidence  was  suf&cient  to  show  that  the 
defendant  knew  or  ought  to  have  known  that  the  plaintiff  was  a 
British-born  subject.  They  have  had  none,  that  it  was  competent 
for  the  defendant  to  give  his  defence  in  evidence  under  the  general 
issue,  by  force  of  the  statute  42  Geo.  III.  ch.  85,  §  6,  if  not  at 
common  law.^ 

'  Cited  in  the  judgments  of  Blackburn  J.  and  Mellor  J.  in  Pease  v.  Chaytor, 
3  Best  &  Smith,  at  pp.  643,  654. 

^  See  also  the  case  of  Miller  v.  Hope,  2  Shaw's  Appeal  Cases,  125  (1824), 
where  it  was  held  by  the  House  of  Lords  (affirming  the  judgment  of  the  Court  of 
Session  in  Scotland) ,  that  an  action  of  damages  is  not  competent  against  a  su- 
preme judge,  for  a  censure  passed  by  him,  while  acting  in  his  judicial  capacity, 
on  a  counsel  practising  at  the  bar,  and  engaged  in  the  cause  then  before  the 
court,  although  it  was  alleged  tl^at  the  censure  had  been  made  injuriously,  and 
from  motives  of  private  malice.  "  If  Judges  in  any  court,'"  said  Lord  Robert- 
son, at  p.  134,  "were  liable  to  be  called  to  an  account  for  words  spoken  in  their 
judicial  capacity,  it  may  be  said,  in  the  words  of  Lord  Stair,  '  No  man  but  a 
beggar,  or  a  fool,  would  be  a  judge.' " 
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In  a  very  ancient  case  it  was  laid  down  that  "  no  man  shall  have  an  action  on 
the  case  against  a  judge  of  record  for  giving  a  false  judgment."  Year  Book,  9 
Hen.  VI.  60.  1  RoUe  Ab.  92.  The  law,  says  Lord  Bacon, -has  so  much  respect 
for  the  certainty  of  judgments  and  authority  of  Judges,  that  it  will  not  permit 
any  error  to  be  assigned  which  impeaches  them  in  their  trust  and  office,  and  in 
wilful  abuse  of  the  same,  but  only  in  ignorance  and  mistaking  either  of  the  law 
or  of  the  case  and  matter  in  fact.  Maxims  VII.  In  1608  it  was  said  in  Floyd  v. 
Barker,  12  Kep.  at  p.  25,  that  the  superior  Judges  ought  not  to  be  called  in 
question  for  any  judicial  proceedings  by  them  except  before  the  King  himself, 
"for  this  would  tend  to  the  scandal  and  subversion  of  all  justice;  and  those 
who  are  most  sincere  would  not  be  free  from  continual  calumniations."  "  No 
action,"  says  North  C.  J.,  "  will  lie  against  a  judge  for  what  he  does  judicially, 
though  it  should  be  laid  fals6  raalitios^  et  scienter."  Barnardiston  v.  Soame,  6 
Howell  State  Trials,  at  p.  1096  (1674),  citing  Floyd  v.  Barker,  12  Rep.  23.  Lord 
De  Grey  C.  J.  in  Miller  v.  Scare,  2  Wm.  Blackstone,  at  p.  1144.  Lord  Mans- 
field C.  J.  in  Mostyn  v.  Fabrigas,  Cowper,  at  p.  172.  Fray  v.  Blackburn,  3 
Best  &  Smith,  676. 

A  uniform  series  of  decisions  extending  from  the  time  of  Lord  Coke  to  the 
present  time,  established  the  general  proposition  that  no  action  will  lie  against  a 
judge  for  any  acts  done  or  words  spoken  '  in  his  judicial  capacity  in  a  court  of 
justice.  This  doctrine  has  been  applied  not  only  to  the  superior  courts,  but  to 
the  court  of  a  coroner  and  to  a  court  martial,  which  is  not  a  court  of  record.  It 
is  essential  in  all  courts  that  the  Judges  who  are  appointed  to  administer  the  law 
should  be  permitted  to  administer  it  under  the  protection  of  the  law  indepen- 
dently and  freely,  without  favor  and  without  fear.  This  provision  of  the  law  is 
not  for  the  protection  or  benefit  of  a  malicious  or  corrupt  judge,  but  for  the 
benefit  of  the  public,  whose  interest  it  is  that  the  Judges  should  be  at  liberty  to 
exercise  their  functions  with  independence  and  without  fear  of  consequences. 
Judgment  of  Chief  Baron  Kelly,  in  Scott  v.  Stansfield,  Law  Rep.  3  Exch.  220,, 
223 ;  37  Law  Journal,  M.  C.  165.  This  subject  was  very  elaborately  considered 
and  the  authorities  reviewed  in  Yates  v.  Lansing,  5  Johnson,  283 ;  9  Johnson, 
396,  in  the  Supreme  Court  and  in  the  Court  of  Errors  of  New  York.  Lansing 
was  Chancellor  of  the  State,  and  had  committed  Yates,  one  of  the  officers  in 
chancery,  for  malpractice  and  contempt.  A  judge  of  the  Supreme  Court  dis- 
charged him,  and  thereupon  the  chancellor  ordered  him  to  be  recommitted.  He 
then  brought  an  action  to  recover  a  statute  penalty  for  the  recommitment.  It  was 
held  that  the  action  would  not  lie,  Chief  Justice  Kent  observing  that  the  chancel- 
lor may  have  erred  in  judgment  in  calling  an  act  a  contempt  which  did  not 
amount  to  one,  and  in  regarding  a  discharge  as  null  when  it  was  binding,  and 
that  the  Supreme  Court  may  have  erred  in  the  same  way,  but  still  it  was  but  an 
error  of  judgment  for  which  neither  the  chancellor  nor  the  judges  were  or  could  be 
responsible  in  a  civil  action,  and  that  such  responsibility  would  be  an  anomaly  in 
jurisprudence.      "  Whenever,"  said  the  Chief  Justice,  "  we  subject  the  estab- 

1  In  Thomas  v.  Churton,  2  Best  &  Smith,  475,  a  coroner  was  held  not  liable  to  an  action 
for  words  falsely  and  maliciously  spoken  by  him  in  his  address  to  the  jury  at  an  inquest, 
Cockburn  C.  J.  intimating  doubt  whether  he  might  not  be  liable  if  he  used  the  words  witli- 
out  reasonable  and  probable  cause.  It  may  be  observed,  that  in  England  a  coroner  court 
is  a  court  of  record  of  very  high  authority.    Crompton  J.  in  Thomas  v.  Churton,  at  p.  478. 
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lished  courts  of  the  land  to  the  degradation  of  private  prosecution,  -we  subdue 
their  independence  and  destroy  their  authority.  Instead  of  being  venerable 
before  the  public  they  become  contemptible."  In  a  very  recent  case  Martin  B. 
said:  "It  appears  to  me  that  the  opinion  expressed  by  Chief  Justice  Kent,  in 
the  American  case  cited,  puts  this  matter  upon  its  proper  foundation,  and  states 
that  which  is  both  sound  law  and  good  sense  in  reference  to  it."  Scott  v.  Stans- 
field.  Law  Kep.  3  Exch.  at  p.  224. 

"  It  is  a  general  pi'inciple,"  said  Mr.  Justice  Field,  in  an  admirable  judgment, 
"  applicable  to  all  judicial  officers,  that  they  are  not  liable  to  a  civil  action  for 
any  judicial  act  done  within  their  jurisdiction.  In  reference  to  judges  of  limited 
and  inferior  authority,  it  has  been  held  that  they  are  protected  only  when  they 
act  within  their  jurisdiction.  If  this  be  the  case  with  respect  to  them,  no  such 
limitation  exists  with  respect  to  judges  of  superior  or  general  authority.  They 
are  not  liable  to  civil  actions  for  their  judicial  acts,  even  when  such  acts  are  in 
excess  of  their  jurisdiction,  unless  perhaps  where  the  acts,  in  excess  of  jurisdic- 
tion, are  done  maliciously  or  corruptly.  This  doctrine  is  as  old  as  the  law,  and 
its  maintenance  is  essential  to  the  impartial  administration  of  justice.  Any  other 
doctrine  would  necessarily  lead  to  the  degradation  of  the  judicial  authority  and 
the  destruction  of  its  usefulness.  Unless  Judges,  in  administering  justice,  are 
uninfluenced  by  considerations  personal  to  themselves,  they  can  afford  little 
protection  to  the  citizen  in  his  person  or  property.  And  uninfluenced  by  such 
considerations  they  cannot  be,  if,  whenever  they  err  in  judgment  as  to  their 
jurisdiction,  upon  the  nature  and  extent  of  which  they  are  constantly  required  to 
pass,  they  may  be  subjected  to  prosecution  at  the  instance  of  every  party  imagin- 
ing himself  aggrieved,  and  be  called  upon  in  a  civil  action  in  another  tribunal,  and 
perhaps  before  an  inferior  judge  to  vindicate  their  acts.  This  exemption  from 
civil  action  is  for  the  sake  of  the  public,  and  not  merely  for  the  protection  of  the 
judge.  And  it  has  been  maintained  by  a  uniform  course  of  decisions  in' England 
for  centuries,  and  in  this  country  ever  since  its  settlement.  Randall  v.  Brigham, 
7  Wallace,  523,  535.' 

In  Taaffeu.  Downes,  3  Moore  P.  C.  41,  this  subject  was  most  elaborately  and 
learnedly  considered,  and  all  the  English  authorities  commented  upon  by  the 
Court  of  Common  Pleas  in  Ireland  1813.  The  defendant  was  the  Lord  Chief 
Justice  of  the  Court  of  King's  Bench  in  Ireland.^  "  The  principle  at  law,"  said 
Fox  J.  at  p.  51,  "  of  exemption  from  being  sued  for  matters  done  by  Judges  in 
their  judicial  capacity,  is  of  great  importance.  It  is  necessary  to  the  free  and 
impartial  administration  of  justice,  that  the  persons  administering  it  should  be 
uninfluenced  by  fear  and  unbiassed  by  hope.  Judges  have  not  been  invested 
with  this  privilege  for  their  own  protection  merely ;  it  is  calculated  for  the  benefit 
of  the  people,  by  insuring  to  them  a  calm,  steady,  and  impartial  administration 

1  In  this  case  it  was  determined  that  an  action  for  damages  does  not  lie  against  a  judge 
of  a  court  of  general  jm-isdiction,  for  removing,  whilst  holding  court,  an  attorney-at-law  from 
the  bar,  for  malpractice  and  misconduct  in  his  office,  the  court  being  empowered  by  statute 
to  remove  attorneys  for  " any  deceit,  malpractice,  or  other  gross  misconduct;"  and  having 
heard  the  attorney  removed,  in  explanation  of  his  conduct  in  the  transaction  which  was  the 
subject  of  complaint.  And  such  action  will  not  lie  against  the  judge,  even  if  the  court,  in 
makuig  the  removal,  exceeds  its  jurisdiction,  unless  perhaps  in  the  case  where  the  act  is  done 
maliciously  or  corruptly.    This  case  is  ably  reported. 

2  This  celebrated  case  was  separately  reported  by  Mr.  Hatchell,  a.d.  1815. 
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of  justice ; '  it  is  a  principle  coeval  with  the  law  of  the  land  and  the  dispensation 
of  justice  in  this  country ;  and  is  founded  on  the  very  frame  of  the  Constitution ; 
it  is  to  be  met  with  in  the  earliest  books  of  the  law ;  and  has  been  continued 
down  to  the  present  time,  without  one  authority  or  dictum  to  the  contrary,  that 
I  have  been  enabled  to  find.  ...  I  think  myself  called  upon,  in  assertion 
of  this  principle,  so  vitally  necessary  to  the  administration  of  justice,  to  maintain 
it  in  such  a  manner,  as  may  be  requisite  to  give  it  full  effect  and  operation ;  still, 
however,  not  trenching  in  any  manner  on  the  rights  of  the  subject,  which  this 
principle  is  intended  to  protect;  not  to  injure  or  infringe.  It  appears  to  be 
most  necessary  that  a  judge  administering  justice  shall  not  be  liable  to  answer 
for  acts  done  judicially  by  him,  by  the  way  of  action  or  prosecution ;  —  they  are 
only  answerable  for  their  judicial  conduct  in  the  high  Court  of  Parliament ;  and 
without  the  existence  of  this  principle,  it  is  utterly  impossible  that  there  could  be 
such  a  dispensation  of  justice,  as  would  have  the  effect  of  protecting  the  lives 
or  property  of  the  subject.  A  judge  must,  —  a  judge  ought  to  be  uninfluenced 
by  any  personal  consideration  whatsoever  operating  upon  his  mind,  when  he 
is  hearing  a  discussion  concerning  the  rights  of  contending  parties ;  otherwise, 
instead  of  hearing  them  abstractedly,  a  considerable  portion  of  his  attention 
must  be  devolved  to  himself.  There  is  something  so  monstrous  in  the  contrary 
doctrine,  that  it  would  poison  the  very  source  of  justice,  and  introduce  a  system 
of  servility,  utterly  inconsistent  with  the  constitutional  independence  of  the 
Judges,  —  an  independence  which  it  has  been  the  work  of  ages  to  establish,  and 
would  be  utterly  inconsistent  with  the  preservation  of  the  right  and  liberties 
of  the  subject."  And  at  p.  42,  Mayne  J.  said:  "If  you  once  break  down  the 
barrier  of  the  dignity  of  the  Judges,  and  subject  them  to  an  action,  you  let  in 
upon  the  judicial  authority  a  wide,  wasting,  and  harassing  persecution,  and 
establish  its  weakness  in  a  degrading  responsibility.'' 

"  This  freedom  from  action  and  question  at  the  suit  of  an  individual,"  it  has 
likewise  been  observed,  "is  given  by  the  law  to  the  Judges,  not  so  much  for 
their  own  sake  as  for  the  sake  of  the  public,  and  for  the  advancement  of  justice, 
that,  being  free  from  actions,  they  may  be  free  in  thought  and  independent  in 
judgment,  as  all  who  are  to  administer  justice  ought  to  be ;  and  it  is  not  to  be  sup- 
posed beforehand,  that  those  who  are  selected  for  the  administration  of  justice 
will  make  an  ill  use  of  the  authority  vested  in  them.  Even  inferior  justices,  and 
those  not  of  record,  cannot  be  called  in  question  for  an  error  in  judgment,  so 
long  as  they  act  within  the  bounds  of  their  jurisdiction.  In  the  imperfection  of 
human  nature,  it  is  better  even  that  an  individual  should  occasionally  suffer  a 
wrong,  than  that  the  general  course  of  justice  should  be  impeded  and  fettered 
by  constant  and  perpetual  restraints  and  apprehensions  on  the  part  of  those  who 
are  to  administer  it.  Corruption  is  quite  another  matter ;  so  also  are  neglect  of 
duty  and  misconduct."  Lord  Tenterden  C.  J.  in  Garnett  v.  Ferrand,  6  Barne- 
wall  &  Cresswell,  626,  626.  In  Ferguson  v.  The  Earl  of  Kinnoul,  9  Clark  & 
FinneUy,  at  p.  289,  Lord  Brougham  said:  "The  courts  of  justice,  that  is  the 
superior  courts,  courts  of  general  jurisdiction,  are  not  answerable,  either  as 
bodies  or  by  their  individual  members,  for  acts  done  within  the  limits  of  their 
jurisdiction.  Even  inferior  courts,  provided  the  law  has  clothed  them  with 
judicial  functions,  are  not  answerable  for  errors  in  judgment." 

1  Cited  by  Parke  B.  in  Ryalls  v.  The  Queen,  11  Queen's  Bench,  at  p.  796. 
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In  Kemp  v.  Neville,  10  Common  Bench  (n.  s.)  523,  547,  551  (1861),'  some 
of  the  cases,  showing  the  variety  of  occasions  in  which  these  rules  have  been 
applied,  are  collected  in  the  elaborate  judgment  of  the  court  delivered  by  Chief 
Justice  Erie.  He  commences  with  the  justly  celebrated  judgment  of  Powell  B. 
in  Gwinne  v.  Poole,  2  Lutwyche,  Appendix,  1560,  and  proceeds  as  follows: 
"  There,  the  defendant  was  held  not  to  be  liable  in  trespass,  although,  as  judge 
of  an  inferior  court,  he  had  caused  the  plaintiff  to  be  arrested  in  an  action  where 
the  cause  of  action  arose  out  of  his  jurisdiction ;  and,  although  the  capias  was 
issued  without  previous  summons,  and  was  not  made  returnable  at  a  certain  ■ 
time,  yet  he  was  justified  because  he  acted  as  judge  in  a  matter  over  which  Tie 
had  reason  to  helieve  that  he  had  jurisdiction.  In  Floyd  v.  Barker,  12  Rep.  23, 
the  judge  and  the  grand  jury  were  held  not  liable  to  be  sued  in  the  Star  Chamber 
for  a  conspiracy  in  respect  of  their  acts  in  court,  in  convicting  of  felony.  In 
Hamond  u.  Howell,  2  Modern,  218,  the  judge  whb  committed  for  an  alleged 
contempt,  under  a  warrant  showing  that  in  truth  no  contempt  had  been  committed, 
was  held  not  liable  in  trespass,  because  he  had  jurisdiction  over  the  question, 
and  his  mistaken  judgment,  together  with  the  void  warrant  founded  thereon, 
was  no  cause  of  action.  In  Cave  u.  Mountain,  1  Scott  N.  R.  132,  and  1  Man- 
ning &  Granger,  267,  the  justice  who  committed  the  plaintiff  on  an  information 
which  contained  no  legal  evidence  either  of  any  offence  or  of  the  plaintiff's  par- 
ticipation in  that  which  was  supposed  to  be  an  offence,  was  held  not  to  be  liable 
in  trespass,  because  the  information  was  considered  to  be  directed  against  an 
offence  over  which  the  justice  had  jurisdiction,  if  there  had  been  any  proof 
thereof.  In  Metcalfe  v.  Hodgson,  Hutton,  120,  the  defendant  was  held  not  liable 
for  taking  insufficient  bail  in  a  cause  in  a  local  court,  because  in  that  court  it 
was  a  judicial  act  by  him.  In  Garnett  e.  Ferrand,  6  Barnewall  &  Cresswell, 
611,  the  coroner  who  removed  the  plaintiff  from  the  place  of  an  inquest  was  held 
not  liable  in  trespass,  as  the  removal  was  ordered  by  him  in  a  judicial  capacity. 
In  Tozer  v.  Child,  7  Ellis  &  Blackburn,  377,  the  church-warden  was  held  not 
liable  for  refusing  a  lawful  vote  in  a  vestry,  because,  although  he  was  acting 
partly  in  a  ministerial  capacity  in  receiving  the  votes,  yet  he  was  also  acting 
partly  in  a  judicial  capacity  in  refusing  a  vote,  and  in  that  capacity  he  was  not 
liable  for  a  mistake,  if  he  acted  according  to  the  best  of  his  judgment.  In 
Calder  v.  Halket,  3  Moore  P.  C.  28,  the  magistrate  having  jurisdiction  over 
Asiatics  in  Bengal,  but  not  over  Europeans,  was  held  not  liable  in  trespass  for 
an  apprehension  of  the  plaintiff  under  a  warrant  issued  by  him,  he  not  knowing 
the  plaintiff  to  be  European.  The  Privy  Council  say  that  trespass  will  not 
lie  for  a  judicial  act  without  jurisdiction,  unless  the  judge  had  the  means  of 
knowing  the  defect  of  jurisdiction ;  and  it  lies  on  the  plaintiff  in  every  case  to 
prove  that  fact.  In  Houlden  ».  Smith,  14  Queen's  Bench,  841,  the  judge  of  the 
county  court  was  held  liable  in  trespass  because  he  was  within  the  exception  thus 
laid  down,  and  had  the  means  of  knowing  that  he  had  no  jurisdiction.'  In 
Taaffe  »'.  Lord  Downes,  3  Moore  P.  C.  36  note,  the  judge  was  justified  by  a 
plea  in  trespass  showing  'a  warrant  issued  by  him  in  his  capacity  of  judge, 

1  This  case  may  also  be  found  in  Broom's  Constitutional  Law,  784,  with  a  learned  note  in 
which  numerous  authorities  fere  collected  relating  to  the  immunity  enjoyed  by  the  judges  of 
the  superior  cpurts  and  various  other  officers  exercising  judicial  or  quasi-judicial  functions. 

2  See  the  judgments  of  Blackburn  J.  and  Mellor  J.  in  Pease  v.  Chaytor,  3  Best  &  Smith 
at  pp,  614,  666. 
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although  the  plea  did  not  show  that  the  warrant  was  lawful,  but  was  purposely- 
confined  to  the  right  of  a  judge  to  protection.  Throughout  these  cases,  and 
many  others,  the  vital  importance  of  securing  independence  for  every  judicial 
mind  is  earnestly  recognized. 

From  this  review  of  the  cases  the  result  seems  to  be  that  if  the  judge  of  a 
court,  not  of  record,  has  a  criminal  or  quasi-criminal  jurisdiction  in  respect  of 
the  matter  sub  judice,  the  person  charged,  and  the  place  where  the  offence  is 
alleged  to  have  been  committed,  he  will  be  irresponsible  for  an  act  done  in  the 
exercise  of  his  judicial  functions.  And  with  respect  to  the  judges  of  courts  of 
record,  thwe  is  no  court  equal  to  the  trial  of  the  superior  judges  for  facts  done 
in  judicature.  See  theargument  for  the  defendant  in  error  in  Sutton  v.  John- 
stone, 1  Term  R.  at  p.  636. 

But  although  the  general  principle  thus  laid  down  appears,  at  first  sight,  sufii- 
ciently  clear  and  definite,  difiiculty  may  sometimes  be  felt  in  determining  what 
acts  can  and  what  cannot  properly  be  considered  as  judicial,  so  as  to  fall  within 
its  operation.  Taaffe  v.  Downes,  3  Moore  P.  C.  60,  however,  shows,  that  if  it 
be  once  established  that  the  particular  act  in  question  "  emanated  from  and  was 
appropriate  to  the  legal  duties "  of  the  office  of  judge  of  a  court  of  record, 
such  act  may  be  viewed  as  purely  judicial,  and  therefore,  within  the  rule.  See 
Brown  v.  Copley,  8  Scott  N.  R.  350 ;  per  Lord  Brougham  in  Ferguson  v.  Earl  of 
Kinnoul,  9  Clark  &  Finnelly,  at  pp.' 289,  290.  Nor  will  the  test  here  suggested 
be  applicable  merely  to  acts  done  in  open  court,  it  will  apply  also  to  such  as  are 
done  at  chambers ;  equal  privilege  in  either  case  attaching  to  the  judicial  office. 
Per  Lord  Norbury,  3  Moore  P.  C.  60  note.     Broom  Comm.  104.  3d  ed. 

Judges  and  magistrates  are  responsible  to  the  government  from  which  they 
derive  their  authority,  but  not  to  individuals,  for  the  negligent  performance  or 
wilful  violation  of  official  duty.  They  are  liable  to  impeachment  for  corruption 
or  other  misconduct ;  but  are  exempt  from  answering  in  private  actions  for  acts 
done  in  the  course  of  the  administration  of  justice,  where  they  have  jurisdiction 
of  the  cause,  and  of  the  party  to  be  affected  by  the  decision.  Wells  v.  Stevens, 
2  Gray,  at  p.  119.  Pratt  v.  Gardner,  2  Gushing,  pp.  68-70.  Brodie  «.  Rutledge, 
2  Bay,  69.  Upshaw  v.  Oliver,  Dudley,  241.  Bragdon  v.  Somerby,  65  Maine,  92. 
This  rule  has  been  illustrated  in  a  variety  of  cases.  Thus  an  action  does  not 
lie  against  a  justice  of  the  peace,  for  an  error  of  judgment  in  taking  a  recogni- 
zance to  prosecute  an  appeal  in  a  form  not  authorized  by  law,  and  therefore 
invalid,  Chickering  v.  Robinson,  3  Gushing,  643 ;  nor  for  demanding  excessive 
bail,  Evans  v.  Foster,  1  New  Hampshire,  374 ;  nor  for  putting  the  defendant  on 
trial,  in  a  criminal  case,  without  allowing  him  an  opportunity  to  obtain  witnesses 
and  proofs  favorable  to  him,  and  also  to  obtain  counsel  to  advise  and  assist  him. 
Pratt  V.  Gardner,  2  Gushing,  63.  A  justice  of  the  peace  who  issues  a  writ 
returnable  before  himself,  in  favor  of  a  third  person  for  the  recovery  of  a 
false  and  pretended  claim,  and  secretes  and  destroys  the  writ  after  service 
and  refuses  to  enter  it,  or  to  allow  the  defendant  therein  his  costs,  is  not  liable 
to  an  action  by  such  defendant.  Raymond  v.  BoUes,  11  Gushing,  315.  The 
principle  upon  which  these  and  similar  cases  turn  is  very  simple :  the  difiiculty  is 
always  found  in  applying  it. 

But,  on  the  other  hand,  justices  of  the  peace  have  always  been  held  responsible 
to  individuals,  in  civil  suits,  for  all  the  injurious  consequences  arising  from  every 
illegal  act  they  may  have  done,  either  in  the  adjudication  of  causes  of  which 
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they  had  no  jurisdiction,  or  in  the  exergise  of  their  ministerial  powers,  or  in  the 
discharge  of  their  ministerial  duties.  If  a  justice  of  the  peace  issues  a  warrant 
under  a  statute  which  has  been  adjudged  to  be  unconstitutional,  he  is  liable  in 
damages  to  a  person  arrested  thereon.  He  could  derive  no  power  or  jurisdiction 
from  a  void  statute.  Fisher  v.  McGirr,  1  Gray,  1.  Kelly  v.  Bemis,  4  Gray,  83. 
Barker  v.  Stetson,  7  Gray,  64.  If  a  justice  of  the  peace  who  has  convicted  a 
person  of  an  assault  and  battery,  allows  him  to  go  at  large  for  nearly  a  year 
without  payment  of  the  fine  and  costs,  he  has  no  right  then  to  issue  a  mittimus 
for  the  commitment  of  such  party  without  first  issuing  a  capias  for  him  to  show 
cause  why  he  should  not  be  committed ;  and  if  the  party  is  arrested  upon  the 
mittimus,  the  justice  is  liable  in  trespass.  Daggett  v.  Cook,  11  Gushing,  262. 
If  a  justice  of  the  peace  renders  judgment  and  issues  execution  after  his  juris- 
diction has  ceased,  he  is  liable  for  an  arrest  made  by  virtue  of  such  execution. 
Spencer  v.  Perry,  17  Maine,  413.  See  Dyer  v.  Smith,  12  Connecticut,  384.  So 
if  he  issues  a  warrant  against  a  person,  as  the  father  of  a  bastard  child,  no  com- 
plaint having  been  made  to  authorize  it.  Poulk  v.  Slocum,  3  Blackford,  421. 
And  a  justice  of  the  peace,  who  issues  an  execution,  containing  a  command  to 
arrest  the  body  of  the  judgment  debtor,  and  an  attorney  who  procures  such 
execution  to  be  issued,  and  causes  the  debtor  to  be  arrested  thereon,  in  a  case 
in  which  both  know  that  the  law  prohibits  such  arrest  or  the  issuing  of  such  an 
execution,  are  jointly  liable  to  the  debtor  in  trespass.  Sullivan  v.  Jones,  2 
Gray,  570.  Merrick  J.  said:  "When,  in  the  progress  of  a  suit,  a  final  judg- 
ment has  been  rendered,  there  can  remain  no  further  judicial  duty  to  be  per- 
formed. The  court  or  magistrate  has  then  no  longer  a  question  upon  which  to 
deliberate,  or  a  cause  between  contending  parties  to  decide.  Nothing  is  left  to 
be  done  but  to  carry  the  judgment  into  effect.  That,  under  our  law,  is  accom- 
plished by  means  of  an  execution.  It  was  early  determined  by  this  court  that 
the  issuing  of  such  execution  by  a  justice  of  the  peace  was  merely  a  ministerial 
act ;  and  in  a  particular  instance,  where  such  process  was  issued  erroneously, 
the  magistrate  was  held  responsible  in  damages  for  the  commitment  to  prison  of 
a  party  under  it.  Briggs  v.  WardweU,  10  Massachusetts,  356.  This  decision 
has  never  been  brought  into  question ;  but,  ever  since  it  was  made,  has  been 
acquiesced  in  and  respected.  Blanchard  v.  Waters,  10  Metcalf,  185.  The  case 
of  Kendell  v.  Powers,  4  Metcalf,  653,  may  be  cited  as  an  instance  in  which  the 
doctrine  laid  down  in  Briggs  u.  Wardwell,  that  a  magistrate  is  liable  to  a  party 
in  a  civil  action  for  damages  resulting  to  him  from  the  illegal  issuing  of  a  final 
process  upon  a  judgment  rendered,  was  considered,  both  by  the  counsel  of  the 
parties,  and  by  the  court,  so  familiarly  and  firmly  established,  that  it  was  not 
even  adverted  to  as  presenting  any  possible  question  for  inquiry  or  debate." 

The  power  given  by  statute  to  justices  of  the  peace  to  punish  for  contempt 
persons  duly  summoned  to  testify  before  them  who  fail  or  neglect  to  appear, 
without  reasonable  cause,  is  only  incidental  and  auxiliary  to  the  trial  of  the 
cause  in  which  the  witnesses  were  summoned,  and  cannot  be  legally  exercised, 
except  during  the  pendency  of  such  cause ;  after  its  final  disposition  by  a 
judgment,  the  authority  to  punish  such  contempt  ceases.  Clarke's  Case,  12 
•Gushing,  320.  Clarke  v.  May,  2  Gray,  410.  In  this  case  the  defendant,  a  jus- 
tice of  the  peace,  proceeded  to  punish  contempt  of  this  kind  by  a  separate  and 
independent  proceeding.     He  was  held  to  be  guilty  of  an  excess  of  jurisdiction, 
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whicli  rendered  him  liable  as  a  trespasser  to  the  party  injured.  And  see  The 
State  V.  Applegate,  2  McCord,  110 ;  Lining  v.  Bentham,  2  Bay,  1 ;  The  State  ». 
Johnson,  2  Bay,  385 ;  Richmond  v.  Dayton,  10  Johnson,  393 ;  Burnham  v. 
Stevens,  33  New  Hampshire,  247. 

There  is  this  important  qualification  to  the  rule  under  consideration,  which  is 
lucidly  stated  in  the  text,  by  Baron  Parke,  and  by  Mr.  Justice  Bigelow  in  the 
case  of  Clarke  v.  May,  2  Gray,  410,  412  :  "  That  judges  and  magistrates  cannot 
be  held  liable  in  trespass  for  acting  without  jurisdiction,  or  for  exceeding  the 
limits  of  their  authority,  where  the  defect  or  want  of  jurisdiction  is  occasioned 
by  some  facts  or  circumstances  applicable  to  a  particular  case  of  which  the  judge 
or  magistrate  had  neither  knowledge  nor  the  means  of  knowledge.  In  other 
words,  if  the  want  of  jurisdiction  over  a  particular  case  is  caused  by  matters  of 
fact,  it  must  be  made  to  appear  that  they  were  known,  or  ought  to  have  been 
known,  to  the  judge  or  magistrate,  in  order  to  hold  him  liable  for  acts  done 
without  jurisdiction.  Otherwise  the  maxim  Ignorantia  facti  excusat  applies." 
In  Clarke  v.  May,  2  Gray,  410,  this  qualification  was  applied  to  the  case  of  a 
justice  of  the  peace,  who,  after  finally  disposing  of  a  cause  tried  before  hira, 
committed  a  witness  to  prison  for  contempt  at  the  trial.  It  was  held,  that  he 
was  liable  to  an  action  by  the  witness,  as  he  was  cognizant  of  all  the  facts  which 
constituted  the  defect  of  jurisdiction  in  the  proceedings  against  the  witness. 
And  see  Pike  v.  Carter,  3  Bingham,  78 ;  10  Moore,  376 ;  Lowther  v.  Earl  of 
Radnor,  8  East,  113 ;  Baylis  v.  Strickland,  1  Scott  N.  R.  640 ;  Fernley  v. 
Worthington,  1  Scott  N.  R.  432 ;  Houlden  v.  Smith,  14  Queen's  Bench,  841. 

The  acts  of  a  justice  of  the  peace,"  who  has  not  been  duly  qualified,  are  not 
absolutely  void.'  Therefore  persons  seizing  goods  under  a  warrant  of  distress 
signed  by  a  justice  of  the  peace  who  had  taken  the  oaths  under  a  writ  of  dedi- 
mus  potestatem,  but  had  omitted  to  deliver  a  certificate,  or  take  the  oaths  at  the 
general  sessions  as  required  by  statute,  are  not  trespassers.  The  Margate  Pier 
Company  v.  Hannam,  3  Barnewall  &  Alderson,  266.  Although  this  decision 
turned  upon  the  construction  of  a  statute,  still  the  reasoning  of  the  court  gives 
it  a  general  importance,  and  an  application  to  a  large  class  of  cases.  Abbott  C. 
J.  delivered  the  judgment  of  the  court.  The  question  arose  in  this  manner : 
"  By  an  act  of  51  Geo.  III.  ch.  36,  his  majesty  is  authorized  to  issue  a  commis- 
sion, to  be  directed  to  certain  persons  to  be  therein  named,  constituting  them  to 
be  justices  of  the  peace  within  and  throughout  the  liberties  of  the  cinque  ports, 
and  investing  them  with  the  same  power  and  authority  as  belongs  to  any  mayor, 
bailiff,  or  jurat,  to  exercise  within  the  liberties  of  the  town  whereof  he  is  mayor, 
bailiff,  or  jurat,  'And  from  and  after'  (these  are  the  words  of  the  statute)  '  such  com- 
mission or  commissions  shall  have  so  issued,  all  persons,  and  every  person  named 
in  any  such  commission  or  commissions  shall  be  and  they  and  each  of  them  is  and 
are  hereby  declared  to  be  justices  and  a  justice  of  the  peace  within  and  through- 
out the  liberties  of  the  cinque  ports,  and  invested  with  the  same  power  and 

1  In  Coolidge  v.  Brigham,  1  Allen,  333,  it  was  determined  that  the  validity  of  the  appoint- 
ment of  a  person  wlio  holds  a  commission  as  a  justice  of  the  pence  and  has  taken  the  oaths 
of  office,  cannot  be  inquired  into  in  a  proceeding  entirely  collateral  in  its  nature.  "No  rule 
of  law  is  more  firmly  established,"  said  Bigelow  C.  .T.,  "  than  that  which  gives  to  the  acts  of 
an  officer  de  facto  the  same  efficacy  and  validity,  so  far  as  they  affect  third  parties,  as  to  those 
done  by  an  officer  de  jure." 
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authority  within  and  throughout  the  same,'  as  belongs  to  any  mayor,  bailiff,  or 
jurat  within  his  port  or  town.  By  the  third  section  of  this  act  it  is  provided 
and  enacted,  '  That  no  person  or  persons  to  be  named  in  such  commission  shall 
be  thereby,  or  by  this  act,  authorized  to  act  as  a  justice  of  the  peace,  unless  he 
shall  have  such  qualification  as  will  authorize  him  to  act  for  a  county,  and  unless 
he  shall  have  taken  and  subscribed  the  oaths,  and  delivered  in  at  some  general 
sessions  to  be  holden  in  some  one  of  the  cinque  ports,  the  certificate  respectively 
required  to  be  taken  and  subscribed  and  delivered  in  by  persons  qualifying  them- 
selves to  act  for  counties.'  The  defendant,  Dyson,  had  taken  the  oaths  under  a 
writ  of  dedimus  potestatem,  but  he  had  omitted  to  deliver  a  certificate,  or  take 
any  oath  at  any  general  sessions  in  any  one  of  the  cinque  ports  ;  and  upon  this 
omission  the  objection  to  the  validity  of  his  acts  as  a  justice  was  grounded.  We 
are  of  opinion,  that,  notwithstanding  this  omission,  his  acts  as  a  justice,  in  the 
matters  in  question,  were  valid.  An  objection  of  the  same  nature  may  happen 
to  arise  in  some  cases  of  persons  acting  as  justices  for  counties  at  large ;  and 
this  gives  a  general  importance  to  the  question.  By  the  St.  18  Geo.  II.  ch.  20, 
it  is  enacted,  '  That  no  person  shall  be  capable  of  being  a  justice,  or  acting  as 
such  for  any  county,  without  the  qualification  by  estate  therein  mentioned,  and 
who  shall  not  take,  at  some  general  or  quarter  sessions,  the  oath  therein  pre- 
scribed.' And  by  the  second  section,  '  Any  person  who  shall  act  as  a  justice 
without  having  taken  tbe  oath,  or  without  being  qualified,  shall  forfeit  £100.' 
It  is  obvious  that  if  the  act  of  the  justice,  issuing  a  warrant,  be  invalid  on  the 
ground  of  such  an  objection  as  the  present,  all  persons  who  act  in  the  execution 
of  the  warrant  will  act  without  any  authority ;  a  constable  who  arrests,  and  a 
jailer  who  receives  a  felon,  will  each  be  a  trespasser ;  resistance  to  them  will  be 
lawful ;  every  thing  done  by  either  of  them  will  be  unlawful ;  and  a  constable, 
or  persons  aiding  him,  may,  in  some  possible  instance,  become  amenable  even 
to  a  charge  of  murder,  for  acting  under  an  authority,  which  they  reasonably 
considered  themselves  bound  to  obey,  and  of  the  invalidity  whereof  they  are 
wholly  ignorant.  An  exposition  of  these  statutes,  pregnant  with  so  much  incon- 
venience, ought  not  to  be  made,  if  they  will  admit  of  any  other  reasonable 
construction.  '  Acts  of  parliament,'  says  Lord  Coke,  '  are  to  be  so  construed, 
as  no  man  that  is  innocent,  or  free  from  injury  or  wrong,  be  by  a  literal  construc- 
tion punished  or  endamaged.'  We  think  these  acts  do  most  reasonably  admit  of 
another  construction.  We  think  the  restraining  clauses  are  only  prohibitory 
upon  the  justice.  By  the  particular  act  upon  which  this  question  has  arisen,  Mr. 
Dyson,  having  been  named  in  the  commission,  is  declared  to  be  a  justice,  and 
invested  with  power  and  authority  as  such.  The  proper  effect  therefore,  as  it 
seems  to  us,  of  the  third  section,  is  only  to  make  it  unlawful  in  him  to  act  as 
such ;  but  not  to  make  his  acts  invalid.  Many  persons,  acting  as  justices  of  the 
peace  in  virtue  of  offices  in  corporations,  have  been  ousted  of  their  offices  from 
some  defect  in  their  election  or  appointment;  and  although  all  acts,  properly 
corporate  and  official,  done  by  such  persons,  are  void,  yet  acts  done  by  them  as 
justices,  or  in  a  judicial  character,  have  in  no  instance  been  thought  invalid.  This 
distinction  is  well  known.  The  interest  of  the  public  at  large  requires  that  the 
acts  done  should  be  sustained ;  sufficient  effect  is  given  to  the  statutes  by  con- 
sidering them  as  penal  upon  the  party  acting.  No  pecuniary  penalty,  indeed,  is 
imposed  by  the  St.  61  Geo.  in.  j  but  a  justice  acting  contrary  to  its  prohibitory 
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clause  ■will  subject  himself,  if  not  to  the  penalty  of  the  18  Geo.  11.,  yet  certainly 
to  a  prosecution  by  indictment." 

But  it  is  well  settled  that  no  one  is  entitled  to  the  protection  extended  by  the 
law  to  one  clothed  with  the  character  of  judge,  unless  he  actually  be  such : 
therefore,  if  acting  under  an  invalid  appointment  or  commission,  he  will  not  be 
exempted  from  civil  liability  on  the  ground  of  enjoying  judicial  immunity.  Broom 
Comm.  3d  ed.  Gahan  v.  Lafitte,  3  Moore  P.  C.  382,  came  on  appeal  before 
the  Privy  Council.  The  appellants  had  been  appointed  Judges  of  the  Royal 
Court  of  St.  Lucia  under  an  invalid  authority,  and  the  respondent  had  in  an 
action  of  trespass  recovered  damages  against  them  for  false  imprisonment  upon 
the  ground  that  the  appellants  never  having  been  properly  appointed  Judges, 
could  not  claim  immunity  as  judicial  officers.  The  court  held  that  the  action 
had  been  well  brought. 

It  is  the  duty  of  every  justice  of  the  peace  to  insert  in  the  record  of  each 
cause  before  him  a  full  narrative  of  every  thing  which  is  necessary  to  exhibit  its 
progress,  and  the  final  determination  of  it  so  far  as  he  has  had  any  official  con- 
nection with  it.  The  production  of  the  record  will  be  a  bar  to  all  inquiry 
respecting  the  truth  or  falsehood  of  the  facts  therein  stated,  and  will  conclusively 
establish  the  liability  or  immunity  of  the  magistrate.  "  A  record  imports  abso- 
lute verity,  and  no  averment,  plea,  or  proof  is  admissible  to  the  contrary."  Kelly 
V.  Dresser,  11  Allen,  at  p.  33.  In  Basten  v.  Carew,  3  Barnewall  &  Cresswell, 
662,  663 ;  5  Dowling  &  Ryland,  666,  the  principle  was  thus  stated-  by  Abbott 
C.  J. :  "It  is  a  general  rule  and  principle  of  law,  that  where  justices  of  the 
peace  have  an  authority  given  to  them  by  an  act  of  Parliament,  and  they  appear 
to  have  acted  within  the  jurisdiction  so  given,  and  to  have  done  all  that  they  are 
required  to  do  in  order  to  originate  their  jurisdiction,  a  conviction  drawn  up  in 
due  form,  and  remaining  in  force,  is  a  protection  in  any  action  brought  against 
them  for  the  act  so  done."     See  Lindsay  v.  Leigh,  11  Queen's  Bench,  455. 

In  Wells  V.  Stevens,  2  Gray,  116,  it  was  decided  that  arecord,  made  by  a  justice 
of  the  peace  or  justice  of  a  police  court  in  a  criminal  case,  which  does  not  state 
that  an  appeal  was  claimed  from  his  decision  by  the  party  convicted,  is  conclu- 
sive evidence,  in  an  action  brought  against  the  justice  for  refusing  to  allow  the 
appeal,  and  committing  the  party  to  prison,  that  no  such  appeal  was  claimed. 
Moore  V.  Lyman,  13  Gray,  394.  Neither  can  a  magistrate's  record  of  a  criminal 
case  within  his  jurisdiction  and  determined  by  him  be  impeached  in  an  action 
against  him  for  fraudulently  and  corruptly  altering  the  complaint  and  warrant 
after  the  wartant  had  been  served.     Kelly  v.  Dresser,  11,  Allen,  31. 

"No  principle  is  more  firmly  established,"  said  Merrick  J.  in  Wells  v.  Stevens, 
2  Gray,  117,  "  than  that  which  excludes  oral  testimony  when  offered  to  vary  or 
contradict  written  judicial  records.  The  record  of  a  court  of  competent  jurisdiction 
imports  incontrovertible  verity,  as  to  all  the  proceedings  which  it  sets  forth  as 
having  taken  place,  and  is  of  so  high  a  nature  that  no  averment  can  be  made 
against  it.  It  is  necessarily  a  written  memorial,  and  cannot  exist  partly  in  writ- 
ing and  partly  in  parol.  The  evidence  afforded  by  it  has  the  same  force  and 
efficacy  in  criminal,  as  in  civil  cases  ;  and  in  the  former  is  conclusive  proof  of  the 
fact  of  conviction,  and  of  the  judgment,  and  as  to  all  legal  consequences  result- 
ing from  it.  Comyns's  Dig.  Record,  E.  Ramsbottom  v.  Buckhurst,  2  Maule  & 
Selwyn,  565.     Sayles  v.  Briggs,  4  Metcalf,  421.     The  records  of  justices  of  the 
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peace  and  of  police  courts,  made  in  the  performance  of  official  duty,  and  in 
obedience  to  a  positive  direction  of  the  statute,  are  evidence,  as  to  the  conduct 
and  disposition  of  each  particular  cause  of  which  they  have  taken  cognizance, 
of  as  full  and  conclusive  a  character  as  those  kept  by  courts  of  larger  and  more 
general  jurisdiction.  This  was  so  declared  and  the  rule  enforced  by  this  court 
in  the  case  of  Sayles  v.  Briggs,  4  Metcalf,  421.  Upon  the  trial  of  that  action, 
parol  evidence  was  resorted  to  and  received  to  show  the  existence  of  material 
facts  not  mentioned  in  the  record  of  a  magistrate,  which  one  of  the  parties  pro- 
duced and  used  as  an  instrument  of  proof.  It  was  afterwards  determined  that 
the  parol  evidence  should  have  been  rejected ;  and  because  it  had  been  admitted, 
the  verdict  which  had  been  returned  was  set  aside,  and  a  new  trial  granted.  So 
also  in  the  case  of  Kendall  v.  Powers,  4  Metcalf,  553,  the  facts  disclosed,  and  the 
questions  arising  upon  them,  were  very  similar  to  those  presented  in  this  case ; 
the  only  essential  difference  between  them  being  that  there  it  was  the  magistrate, 
and  not,  as  here,  the  convicted  party,  who  sought  to  bring  in  extrinsic  evidence 
to  establish  a  fact  not  stated  in  the  record.  It  appeared  from  the  record  which 
was  produced  and  read,  that  after  he  was  convicted,  Kendall  appealed  from  the 
judgment  and  sentence  awarded  against  him.  Powers  then  offered  to  show  that 
the  appeal  was  subsequently  waived  and  voluntarily  withdrawn ;  but  it  was  held 
that  the  record  was  conclusive,  and  the  evidence  inadmissible.  It  has  been 
argued  in  behalf  of  the  plaintiff  that  the  evidence  offered  by  him  should  have 
been  received,  because  otherwise  he  can  obtain  no  redress  for  the  loss  of  the 
right  of  which  he  complains  that  he  has  been  unjustly  deprived ;  and  also  because 
a  magistrate  ought  not  to  be  allowed  to  shield  himself  from  responsibility  for  an 
act  of  wrong  or  oppression  by  an  additional  violation  of  duty  in  neglecting  or 
wilfully  refusing  truly  to  record  the  proceedings  of  a  case  tried  before  him. 
But  the  rejection  of  such  evidence  is  an  obvious  and  inevitable  consequence  of 
the  incontrovertible  verity  which  the  law,  for  reasons,  lying  as  it  has  been  said 
at  the  foundation  of  all  well-ordered  jurisprudence,  attaches  to  judicial  records." ' 
See  also  Mather  w.  Hood,  8  Johnson,  44 ;  Bigelow  v.  Stearns,  19  Johnson,  39 ; 
Cunningham  v.  Bucklin,  8  Cowen,  178. 

In  Brittain  v.  Kinnaird,  1  Broderip  &  Bingham,  432 ;  4  Moore,  5(i; "  it  was 
held  that  where  a  magistrate  has  jurisdiction,  a  conviction  by  him,  if  no  defect 
appear  on  the  face  of  it,  is  conclusive  evidence  of  the  facts  stated  in  it,  in  an 
action  against  him.  This  was  an  action  of  trespass  for  seizing  and  taking  pos- 
session of  a  certain  vessel,  and  detaining  the  same.  It  appeared  that  the 
vessel  in  question,  which  was  decked,  and  of  the  burden  of  thirteen  tons,  was 
seized  by  the  defendants,  as  magistrates,  under  the  Bum-boat  Act.  The  plaintiff 
was  about  to  offer  evidence,  that  the  vessel  in  question  was  not  a  boat  within  the 
meaning  of  the  act,  when  it  was  objected  by  the  counsel  for  the  defendants,  that 
the  conviction  was  the  only  admissible  evidence  of  what  the  magistrates  had 
determined,  and  was  conclusive  as  to  the  subject-matter  of  that  determination. 
The  court  coinciding  in  that  opinion,  the  conviction  was  put  in,  and  appeared  to 

'  In  North  Carolina,  a  justice  of  the  peace  has  been  held  liable  to  an  action  for  maliciously 
and  unjustly  refusing  to  grant  an  appeal  from  his  own  judgment.  Hardiaon  •».  Jordan,  Cam- 
eron &  Norwood,  4B4. 

2  A  case  which  "has  been  oftener  recognized  than  almost  any  modern  case."  Coleridge 
J.  in  Mould  v.  Williams,  5  Queen's  Bench,  at  p.  473. 
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be  a  conviction,  for  that  the  plaintiff  unlawfully  had  in  his  possession  in  a  certain 
boat,  certain  stores,  &c.  The  following  is  the  admirable  judgment  of  Richard- 
son J. :  "  Whether  the  vessel  in  question  were  a  boat  or  no,  was  a  fact  on  which 
the  magistrate  was  to  decide,  and  the  fallacy  lies  in  assuming,  that  the  fact,  which 
the  magistrate  has  to  decide,  is  that  which  constitutes  his  jurisdiction.  If  a  fact 
decided  as  this  has  been,  might  be  questioned  in  a  civil  suit,  the  magistrate 
would  never  be  safe  in  his  jurisdiction.  Suppose  the  case  of  a  conviction  under 
the  game  laws  for  having  partridges  in  possession ;  could  the  magistrate  in  an 
action  of  trespass  be  called  on  to  show  that  the  bird  in  question  was  really  a 
partridge  ?  and  yet  it  might  as  well  be  urged  in  that  case,  that  the  magistrate 
had  no  jurisdiction  unless  the  bird  were  a  partridge,  as  it  may  be  urged  in  the 
present  case,  that  he  has  none  unless  the  machine  be  a  boat.  So  in  the  case  of 
a  conviction  for  keeping  dogs  for  the  destruction  of  game,  without  being  duly 
qualified  to  do  so ;  after  the  conviction  had  found  that  the  offender  kept  a  dog 
of  that  description,  could  ho,  in  a  civil  action,  be  allowed  to  dispute  the  truth  of 
the  conviction  ?  In  a  question  like  the  present  we  are  not  to  look  to  the  incon- 
venience, but  the  law ;  but  surely  if  the  magistrate  acts  bona  fide,  and  comes  to 
his  conclusion  as  to  matters  of  fact  according  to  the  best  of  his  judgment,  it 
would  be  highly  unjust  if  he  were  to  have  to  defend  himself  in  a  civil  action ; 
and  the  more  so,  as  he  might  have  been  compelled  by  a  mandamus  to  proceed 
on  the  investigation.  Upon  the  general  principle  therefore  that  where  the  magis- 
trate has  jurisdiction,  his  conviction  is  conclusive  evidence  of  the  facts  stated  in 
it,  I  think  this  rule  must  be  discharged." 

In  Cave  v.  Mountain,  1  Manning  &  Granger,  257,  261 ;  1  Scott  N.  R.  132, 
the  following  rule  was  laid  down,  which  the  court  in  Regina  v.  Bolton,  1  Queen's 
Bench,  74,  75,  characterize  as  clear  and  satisfactory.  "  If,"  said  Tindal  C.  J. 
"  a  magistrate  commit  a  party  charged  before  him  in  a  case  where  he  has  no 
jurisdiction,  he  is  liable  to  an  action  of  trespass.  But  if  the  charge  be  of  an 
offence  over  which,  if  the  offence  charged  be  true  in  fact,  the  magistrate  has 
jurisdiction,  the  magistrate's  jurisdiction  cannot  be  made  to  depend  upon  the 
truth  or  falsehood  of  the  facts,  or  upon  the  evidence  being  suflScient  or  insuffi- 
cient to  establish  the  corpus  delicti  brought  under  investigation."  In  this  case, 
the  justice  who  committed  the  plaintiff  on  an  information  which  contained  no 
legal  evidence  either  of  any  offence  or  of  the  plaintiff's  participation  in  that 
which  was  supposed  to  be  an  offence,  was  held  not  to  be  liable  in  trespass, 
because  the  information  was  considered  to  be  'directed  against  an  offence  over 
which  the  justice  had  jurisdiction,  if  there  had  been  any  proof  thereof. 

But  where  a  magistrate  committed  a  defendant  for  an  alleged  offence  against 
one  statute,  and  afterwards  drew  up  a  conviction  for  a  different  offence  from  that 
stated  in  the  commitment,  it  was  held  that  the  conviction  was  no  justification  of 
the  magistrate,  in  an  action  against  him  for  false  imprisonment.  Rogers  v. 
Jones,  3  Barnewall  &  Cresswell,  409 ;  5  Dowling  &  Ryland,  268.  Per  Curiam : 
"  The  commitment  and  conviction  do  not  connect  themselves  together.  A  magis- 
trate cannot  justify  a  commitment  for  one  offence  by  a  conviction  for  another  and 
different  offence.  Here  the  plaintiff  has  been  imprisoned  under  a  commitment 
for  disobedience  to  an  order  of  a  magistrate,  by  which  he  was  directed  to  pay 
lis.  as  a  recompense  to  the  owner  of  the  wood  taken,  and  £20  to  the  overseers 
of  the  poor  of  the  parish.    It  is  difficult  to  say  that  that  order  and  commitment 
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are  founded  on  any  statute.  It  would  appear  that  the  magistrate  intended  to 
proceed  on  the  15  Car.  II.  ch.  2,  but  the  punishment  is  not  warranted.  The  con- 
viction upon  which  the  magistrate  relies,  as  a  justification  fipr  this  imprisonment,, 
is  founded  on  the  6  Geo.  III.  ch.  48,  by  which  it  is  made  an  offence,  wrongfully 
and  maliciously  to  cut  down  trees  without  the  consent  of  the  owner.  That  con- 
viction would  have  been  an  answer  to  an  action  for  a  commitment,  in  respect  of 
the  offence  mentioned  in  it ;  but  it  is  no  justification  of  imprisonment  for  any 
other  offence." 

In  Daniell  v.  Phillipps,  1  Crompton,  Meeson  &  Roseoe,  662 ;  5  Tyrwhitt,  292 ; 
it  was  objected  that  the  conviction  did  not  support  the  commitment,  for  the 
former  was  for  an  injury  to  personal,  the  latter  to  real,  property.  But  per  Parke 
B.  this  objection  ought  not  to  prevail,  because  the  commitment  charges  that  the, 
conviction  is  for  the  same  offence,  though"  in  somewhat  different  language ;  and 
it  proceeds  upon  the  same  statute  as  that  on  which  the  commitment  is  founded ; 
in  which  respect  this  case  is  distinguishable  from  that  of  Rogers  v.  Jones,  ubi 
supra,  where  the  commitment  and  conviction  were  for  offences  against  different 
statutes.  In  Tarry  v.  Newman,  15  Meeson  &  Welsby,  656,  the  same  learned 
judge  said  that  Daniell  v.  Phillipps  is  in  point  to  show  that  the  commitment  must 
be  read  with  the  conviction,  and  construed  in  the  same  way. 

One  important  practical  consequence  resulting  from  a  judge  being  considered 
as  a  judge  of  a  court  of  record  is  this,  that  the  proceedings  before  him  can  be 
proved  or  disproved  by  the  record  thereof  only,  which  record  may  be  made  up 
at  any  time,  whenever  it  may  become  necessary  to  establish  an  issue  duly  raised. 
Kemp  V.  Keville,  10  Common  Bench  (sr.  s.)  at  p.  547.  In  this  case  at  p.  552 
authorities  were  cited  by  Erie  C.  J.  in  delivering  the  opinion,  showing  that  the 
power  to  imprison  made  a  judge  a  judge  of  record. 

As  to  the  mode  of  pleading  by  a  judicial  officer,  relying  on  his  immunity,  in 
Houldeh  v.  Smith,  14  Queen's  Bench,  at  p.  852,  Patteson  J.  says  that  a  defend- 
ant acting  as  a  judge  of  a  court  of  record  is  protected  from  liability  at  common 
law,  and  therefore  in  such  a  case  a  plea  of  not  guilty  is  sufficient. 

In  addition  to  the  cases  cited  in  this  note  as  to  the  civil  liability  attaching  to 
judicial  officers,  the  following  may  be  consulted :  — 

Dicas  V.  Lord  Brougham,  6  Carrington  &  Payne,  249,  and  1  Moody  &  Rob- 
inson, which  was  an  action  against  the  highest  judge  in  the  land,  tried  before 
Lord  Lyndhurst  C.  B.  Hamilton  v.  Anderson,  3  Macqueen  House  of  Lords 
Cases,  863.  There  are  two  modern  cases  brought  against  ecclesiastical  judges 
for  unlawfully  exercising  the  power  of  excommunication :  Beaurain  v.  Scott,  3 
Campbell,  388 ;  and  Ackerley  ».  Parkinson,  3  Maule  &  Selwyn,  411.  As  showing 
the  liability  which  may  attach  to  a  commissioner  of  bankruptcy,  the  following  cases 
may  be  noticed :  Miller  v.  Scare,  2  Wm.  Blackstone,  1141 ;  Dowell  v.  Impey,  1 
Barnewall  &  Cresswell,  163 ;  Judgment  of  Lord  Brougham,  in  Ferguson  v.  The 
Earl  of  Kinnoul,  9  Clark  &  Finnelly,  at  p.  291.  It  is  impossible  to  notice  the 
numerous  cases  concerning  magisterial  liability  for  acts  done  without,  or  in  excess 
of,  jurisdiction.  In  England  the  powers  and  immunities  of  justices  now  very 
much  depend  upon  three  statutes  known  as  Jervis's  Acts.  There,  the  judges  of  the 
inferior  courts  are  under  the  general  supervision  of  the  Court  of  Queen's  Bench, 
where  they  may  be  proceeded  against  criminally  for  corruption  or  gross  miscon- 
duct. They  are  removable  for  misdemeanor,  either  at  common  law  or  by 
statute. 
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Regina  v.  ROWTON.I 

1865. 

Evidence  of  Character. 

If  evidence  of  good  character  is  giyen  on  behalf  of  a  prisoner,  evidence  of  bad  cliar- 

acter  may  be  given  in  reply  (hseistante  Maetin  B.) 
But  (dissentientibus  Ekle  C.  J.  and  Willes  J.)  in  either  case  the  evidence  must  be 
*     confined  to  the  prisoner's  general  reputation ;  and  the  individual  opinion  of  the 

witness  as  to  his  disposition,  founded  upon  his  own  experience  and  observation,  is 

inadmissible. 

The  following  case  was  stated  by  the  Deputy  Assistant  Judge  of 
the  county  of  Middlesex. 

James  Rowton  was  tried  before  me,  at  the  Middlesex  Sessions, 
on  the  30th  of  September  1864,  on  an  indictment  which  charged 
him  with  having  committed  an  indecent  assault  upon  George  Low, 
a  lad  about  fourteen  years  of  age. 

On  the  part  of  the  defendant,  several  witnesses  were  called,  who 
had  known  him  at  different  periods  of  his  life  ;  and  they  gave  him 
an  excellent  character,  as  a  moral  and  well  conducted  man. 

On  the  part  of  the  prosecution,  it  was  proposed  to  contradict  this 
testimony  ;  and  a  witness  was  called  for  that  purpose.  This  was 
objected  to  by  the  defendant's  counsel,  who  contended  that  no 
such  evidence  was  receivable,  and  cited  the  case  of  Regina  v.  Burt, 
5  Cox  0.  0.  284. 

I  thought  the  evidence  was  admissible ;  and,  after  the  witness 
had  stated  that  he  knew  the  defendant,  the  following  question  was 
put  to  him:  "What  is  the  defendant's  general  character  for 
decency  and  morality  of  conduct  ? "  His  reply  was :  "  I  know 
nothing  of  the  neighborhood's  opinion,  because  I  was  only  a  boy 
at  school  when  I  knew  him ;  but  my  own  opinion,  and  the  opinion 
of  my  brothers  who  were  also  pupils  of  his,  is  that  his  character 
is  that  of  a  man  capable  of  the  grossest  indecency  and  the  most 
flagrant  immorality." 

It  was  objected  that  this  was  not  legal  evidence  at  all  of  bad 
moral  character. 

»  Leigh  &  Cave  C.  C.  520.    10  Cox  C.  C.  25.    34  Law  Journal,  M.  C.  57. 
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I  considered  that  it  was  some  evidence ;  and  I  left  the  weight 
and  effect  of  it,  as  an  answer  to  the  evidence  of  good  character,  to 
be  determined  by  the  jury. 

The  defendant  was  convicted,  and  is  now  in  prison  awaiting  the 
judgment  of  your  Lordships. 

The  questions  upon  which  I  respectfully  request  your  decision 
are, — 

First.  Whether,  when  witnesses  have  given  a  defendant  a  good 
character,  any  evidence  is  admissible  to  contradict  ? 

Secondly.  Whether  the  answer  made  by  the  witness  in  this  case 
was  properly  left  to  the  jury  ? 

This  case  was  argued  on  the  19th  of  November  1864  before 
Pollock  C.  B.,  Willbs  J.,  Channell  B.,  Bylbs  J.  and  Shee  J.  by 
Sleigh,  for  the  prisoner,  and  Tayler,  for  the  Crown.  At  the  con- 
clusion of  their  argument  the  court  took  time  to  consider  their 
judgment;  but,  there  being  a  difference  of  opinion  among  the 
Judges,  a  re-hearing  before  the  full  court  was  directed ;  and  ac- 
cordingly, on  the  21st  and  28th  of  January  1865  the  case  was 
again  argued  before  Cockbuen  C.  J.,  Brle  C.  J.,  Pollock  C.  B., 
Williams  J.,  Martin  B.,  Willes  J.,  Channel  B.,  Byles  J.,  Black- 
burn J.,  Keating  J.,  Mellor  J.,  Pigott  B.  and  Shee  J. 

Sleigh,  for  the  prisoner.  Evidence  is  not  admissible  in  reply  to 
evidence  of  good  character.  That  point  was  decided  in  Regina  v. 
Burt,  5  Cox  C.  C.  284,  where  witnesses  were  called  to  give  the 
prisoner  a  general  good  character,  and  it  was  held  by  Martin  B. 
that  it  was  not  competent  to  the  prosecution  to  call  witnesses  in 
reply  to  give  evidence  of  the  prisoner's  general  bad  character. 
Such  evidence  is  inadmissible  on  the  broad  principle  that  character 
forms  no  part  of  the  issue  on  the  record. 

CocKBURN  C.  J.  Then  why  is  evidence  of  character  admitted 
at  all? 

Sleigh.  It  first  of  all  came  to  be  admitted  in  capital  cases  only 
in  favorem  vitae.    2  Russell  on  Crimes,  784  note  (s).    3d  ed. 

Willes  J.  The  subject  is  ably  discussed  in  a  recent  work  on  the 
criminal  law  by  Mr.  Pitzjames  Stephen.  See  Stephen's  General 
View  of  the  Criminal  Law,  pp.  311,  312. 

Sleigh.  It  is  true  that  in  the  text  books  it  is  laid  down  that 
evidence  of  bad  character  can  be  given  in  reply  to  evidence  of  good 
character  adduced  by  the  prisoner.    Thus  in  Buller's  Nisi  Prius, 
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7th  ed.  p.  296,  the  law  is  stated  to  be  that,  "  In  other  criminal 
cases  (i.e.  cases  where  the  defendant's  character  is  not  put  in  issue 
by  the  prosecution)  the  prosecutor  cannot  enter  into  the  defend- 
ant's character,  unless  the  defendant  enable  him  to  do  so  by  calling 
witnesses  in  support  of  it ;  and  even  then  the  prosecutor  cannot 
examine  to  particular  facts,  the  general  character  of  the  defendant 
not  being  put  in  issue,  but  coming  in  collaterally."  Similar  state- 
ments are  to  be  found  in  Eussell  on  Crimes,  vol.  2,  p.  784,  3d  ed. ; 
Taylor  Ev.  vol.  1,  p.  350,  4th  ed.  ;  Starkie  Ev.  vol.  2,  p.  304,  3d 
ed.  ;  Phlllipps  Ev.  vol.  1,  p.  507,  10th  ed. ;  Roscoe's  Grim.  Ev. 
p.  96,  6th  ed ;  Best  Ev.  p.  326,  2d  ed.  But  they  are  all  based 
on  the  passage  already  cited  from  Buller's  Nisi  Prius,  which  is 
itself  alleged  to  be  founded  on  Martyn  v.  Hind,  2  Cowper,  441,  a 
case  which  does  not  appear  to  be  in  point,  and  on  Clark  v.  Periam, 
2  Atkyns,  337,  where  it  is  said  that,  "  If  there  is  a  criminal  pros- 
ecution, and  the  prisoner,  in  order  to  strengthen  the  evidence  for 
his  character,  enters  into  particular  facts  to  support  it,  this  is 
called  a  challenge  to  the  prosecutor ;  and  then  he  may  likewise 
examine  to  particular  facts."  That  however  is  clearly  an  error ; 
for  it  is  thoroughly  established  that  only  general  evidence  of  char- 
acter can  be  given,  and  not  evidence  of  particular  facts.  Best  Ev. 
p.  327,  2d  ed.  Rookwood's  Case,  13  Howell  State  Trials,  211,  per 
Holt  C.  J.  Starkie  Ev.  vol.  2,  p.  304.  3d  ed.  Best  on  Presump- 
tions of  Law  and  Pact,  p.  215.  Rex  v.  Davison,  31  Howell  State 
Trials,  190.  Sharp  v.  Scogin,  Holt  N.  P.  C.  541.  Mawson  v. 
Hartsink,  4  Espinasse  N.  P.  C.  102.  The  Attorney  General  v. 
Hitchcock,  11  Jurist,  478.     J' Anson  v.  Stuart,  1  Term  R.  754. 

Secondly,  assuming  that  evidence  of  general  bad  character  can 
be  given  in  reply,  this  evidence  was  wrongly  admitted,  on  the 
ground  that  evidence  of  general  reputation  only  can  be  given,  and 
that  nothing  which  amounts  to  an  individual  opinion  can  be  re- 
ceived. Character  and  reputation  both  mean  credit  derived  from 
public  opinion  or  esteem.  When  the  witness  in  this  case  said  that 
he  knew  nothing  of  the  opinion  of  the  neighborhood,  he  should 
have  been  stopped.  The  best  definition  of  character  is  to  be  found 
in  a  speech  of  Erskine's,  when  he  was  counsel  for  Hardy,  24  Howell 
State  Trials,  1079.  "  You  cannot,"  he  says,  "  when  asking  to 
character,  ask  what  has  A.  B.  C.  told  you  about  this  man's  char- 
acter.    No ;   but  what  is  the  general  opinion  concerning  him. 
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Character  is  the  slow-spreading  influence  of  opinion,  arising  from 
the  deportment  of.  a  man  in  society.  As  a  man's  deportment,  good 
or  bad,  necessarily  produces  one  circle  without  another,  and  so 
extends  itself  till  it  unites  in  one  general  opinion ;  that  general 
opinion  is  allowed  to  be  given  in  evidence."  In  Rex  v.  Jones,  31 
Howell  State  Trials,  at  p.  310,  the  following  passage  occurs :  — 

"  Mr.  Parh  (to  the  witness).  ''  During  the  time  you  did  know 
him  (the  prisoner),  what  was  his  general  character  for  integrity  ? ' 

"  Answer.  —  '•  During  the  whole  time  I  knew  him  I  considered 
him  a  man  not  only  of  unexceptionable  but  of  most  honorable 
character.' 

"  Lord  Ellenborough.  '  It  is  reputation ;  it  is  not  what  a  person 
knows.  There  is  hardly  one  question  in  ten  applicable  to  the 
point ;  it  is  very  remarkable,  but  there  is  no  branch  of  evidence  so 
little  attended  to.'  "  Individual  opinion  can  only  be  given  so  far 
as  it  goes  to  the  general  reputation  ;  and  a  witness  who  has  known 
the  defendant  longest  will  have  the  best  chance  of  knowing  what 
his  general  reputation  is. 

Tayler,  for  the  Crown.  Evidence  in  reply  to  evidence  of  good 
character  is  clearly  admissible.  Rex  v.  Stannard,  7  Carrington  & 
Payne,  673.  2  Hawkins  P.  C.  ch.  46,  §  206.  Viner  Ab.  tit. 
Evidence,  M.  a.  1.  6. 

CocKBURN  C.  J.     We  require  no  argument  upon  that  point. 

Martin  B.  I  shall  not  differ  from  the  rest  of  the  court;  but  I 
have  great  doubts  whether  a  practice  which  has  existed  for  two 
hundred  years  should  be  altered. 

Pollock  C.  B.  There  is  no  doubt  that  evidence  of  bad  character 
could  not  be  given,  unless  the  prisoner  had  himself  raised  the  issue 
by  calling  witnesses  to  show  he  bore  a  good  one. 

Tayler.  As  to  the  second  point,  there  is  no  rule  of  law  exclud- 
ing the  answer  here  given.  It  was  scrupulous  and  conscientious 
evidence  of  character.  The  witness  says,  in  effect, "  In  my  opinion 
as  a  pupil  the  defendant's  character  was  very  bad." 

CooKBURN  C.  J.  Is  general  evidence  of  good  character  to  be 
met  by  the  particular  opinion  of  an  individual  ? 

Tayler.  All  evidence  is  admissible,  unless  it  be  excluded  by 
some  rule.  What  was  given  in  evidence  here  was  evidence  of  the 
prisoner's  disposition ;  for  that,  and  not  reputation,  is  the  sense  in 
which  the  word  "  character  "  is  used  in  these  cases. 
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CocKBURN  C.  J.  I  do  not  understand  that  to  be  the  meaning  of 
the  word  "  character," 

Eblb  C.  J.  I  agree  with  Mr.  Tayler  that  the  question  of  char- 
acter is  a  question  of  disposition,  and  that  reputation  is  admissible 
only  because  it  is  some  evidence  of  disposition. 

Tayler.  The  prisoner,  by  giving  evidence  of  character,  raises 
the  issue  that  he  is  of  such  a  disposition  as  to  make  it  more  than 
ordinarily  improbable  that  he  should  have  committed  the  offence 
charged  against  him.  Character,  in  that  sense,  and  reputation  do 
not  stand  on  the  same  basis.  The  latter  should  rather  be  defined 
as  estimated  character.  Evidence  of  character  may  include  or 
exclude  the  witness's  own  observation.  In  this  case  it  was  founded 
on  the  observation  of  the  witness  and  of  his  two  brothers.  By 
opinion  the  witness  means  judgment.  Reputation  is  only  the  repe- 
tition of  the  judgment  of  others.  The  witness's  evidence  was  hear- 
say of  the  judgment  of  others  mixed  up  with  his  own  judgment 
founded  on  his  own  observation.  There  is  no  rule  of  law  that,  to 
make  evidence  of  reputation  admissible,  it  must  be  founded  upon 
the  judgment  of  a  definite  number.  If,  then,  the  judgment  of  ten 
or  a  less  number  of  men  is  admissible  under  the  name  of  repu- 
tation, how  can  the  judgment  of  one  only,  that  is,  how  can  the  esti- 
mate of  disposition  formed  by  one  man  only,  or,  in  other  words, 
individual  opinion,  be  excluded.  All  evidence  of  character  must  be 
simply  the  repetition  of  what  the  witness  has  heard  other  persons 
say  of  the  prisoner's  disposition,  or  it  must  be  his  own  judgment  of 
the  prisoner's  disposition  founded  on  his  own  personal  observation, 
or,  thirdly,  it  may  be  those  two  combined.  A  man  cannot  go  about 
to  collect  the  opinion  of  others  concerning  a  person  of  whom  he  is 
ignorant,  in  order  that  he  may  give  evidence  of  that  person's  char- 
acter.   Mawson  v.  Hartsink,  4  Bspinasse  N.  P.  0.  102. 

Pollock  0.  B.  No  ;  for  that  would  be  giving  the  character  on 
hearsay.  A  man  who  lives  in  the  neighborhood  gives  the  charac- 
ter on  his  own  knowledge.  What  you  pick  up  of  a  man's  reputa- 
tion in  the  neighborhood  in  twenty  years  is  not  hearsay. 

Tayler.  There  is  only  one  judicial  authority  to  exclude  individ- 
ual opinion ;  and  that  is  what  Lord  Ellenborough  says  in  Rex  v. 
Jones,  vide  supra  p.  336. 

CocKBUBN  C.  J.     I  have  always  heard  it  objected  to. 

Tayler.     There  are  authorities  to  show  that  character  must  be 
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taken  in  the  sense  of  disposition,  and  that  individual  opinion  of 
disposition  founded  upon  actual  observation  is  admissible.  What 
was  admissible  as  evidence  of  character  was  much  discussed  in 
Rex^  V.  Davison,  31  Howell  State  Trials,  99,  et  seq.  Throughout 
that  case  the  witnesses  for  the  defence  were  asked  their  opinion  of 
the  prisoner's  disposition ;  and,  upon  the  Attorney  General  taking 
an  objection  to  the  statement  of  particular  facts  of  good  conduct, 
Lord  EUenborough  observes  (31  Howell  State'  Trials,  p.  187), 
"  The  correct  inquiry  is  as  to  the  general  character  of  the  ac- 
cused, and  whether  the  witness  thinks  him  likely  to  be  guilty 
of  the  offence  charged  in  the  information."  In  another  place  (31 
Howell  State  Trials,  p.  189)  Lord  EUenborough  himself  asks  a 
witness,  "  From  your  knowledge  of  Mr.  Davison's  character  and 
conduct,  do  you  think  him  capable  of  committing  a  fraud  ?  "  In 
Rex  V.  Murphy,  19  Howell  State  Trials,  725,  evidence  was  admit- 
ted in  support  of  the  prosecutor's  character ;  and  the  individual 
opinion  of  each  witness  was  taken  without  objection.  When  the 
text-books  say  that  evidence  of  general  reputation  only  can  be 
given,  they  mean  evidence  of  general  character  as  distinguished 
from  evidence  of  particular  facts. 

CocKBUEN  C.  J.  I  have  always  understood  the  law  to  be  correctly 
stated  in  Phillipps  on  Evidence,  Vol.  I.  10th  ed.,  p.  506,  where 
it  is  said,  "  The  inquiry  must  be  as  to  the  general  character ; 
for  it  is  general  character  alone  which  can  afford  any  test  of  gen- 
eral conduct,  or  raise  a  presumption  that  the  person  who  had 
maintained  a  fair  reputation  down  to  a  certain  period  would  not 
then  begin  to  act  a  dishonest,  unworthy  part.  Proof  of  particular 
transactions  in  which  the  defendant  may  have  been  concerned  is 
not  admissible  as  evidence  of  his  general  good  character. 

"  What  then  is  evidence  of  general  character  ?  The  best  medium 
of  proof  is  by  showing  how  the  person  stands  in  general  estimation ; 
proof  that  he  is  reputed  to  be  honest  is  evidence  of  his  character  for 
honesty,  and  the  species  of  evidence  most  properly  resorted  to  in 
such  inquiries.  It  frequently  occlirs  indeed  that  witnesses,  after 
speaking  to  the  general  opinion  of  the  prisoner's  character,  state 
their  personal  experience  and  opinion  of  his  honesty ;  but  when 
this  statement  is  admitted,  it  is  rather  from  favor  to  the  prisoner 
than  strictly  as  evidence  of  general  character." 

Tayler.     Character  means  the  general,  uniform  tenor  of  a  man's 
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conduct  got  at  by  witnesses  giving  their  own  judgment..  There  is 
no  difference  between  evidence  of  the  character  of  a  prisoner  and 
that  of  a  witness ;  and  in  the  latter  case  individual  opinion  is 
admissible. 

CocKBURN  C.  J.  As  to  the  character  of  a  witness  individual 
opinion  is  clearly  admissible  ;  but,  in  reference  to  the  character  of 
a  prisoner,  do  you  contend  that  such  an  answer  as  this  could  be 
received :  "  I  know  nothing  of  the  prisoner's  reputation,  but  my 
own  opinion  is,"  &c.  ? 

Tayler.  I  do.  A  man  might  have  a  servant  for  many  years 
whom  he  might  know  from  experience  to^  be  perfectly  honest,  yet 
whose  character  he  might  happen  never  to  have  heard  discussed. 
If  the  principle  contended  for  on  the  other  side  is  correct,  this  man 
would  be  excluded  from  giving  evidence  of  his  servant's  character. 
Yet  it  is  clear  that  he  would  be  better  able  to  form  a  true  judg- 
ment of  his  servant's  honesty  than  those  whose  acquaintance  with 
the  man  was  confined  to  what  his  neighbors  said  of  him. 

Sleigh  was  heard  in  reply. 

CocKBURN  C.  J.  This  case  turns  upon  the  admissibility  of  an 
answer  given  by  a  witness  who  was  called  to  rebut  evidence  of  good 
character  which  had  been  given  in  favor  of  the  prisoner,  and  who 
was  asked  what  was  the  prisoner's  general  character  for  decency  and 
morality.  The  answer  was  in  these  terms :  "  I  know  nothing  of  the 
neighborhood's  opinion,  because  I  was  only  a  boy  at  school  when  I 
knew  him ;  but  my  own  opinion,  and  the  opinion  of  my  brothers  who 
were  also  pupils  of  his,  is  that  his  character  is  that  of  a  man  capa- 
ble of  the  grossest  indecency  and  the  most  flagrant  immorality.'" 
The  chief  question  for  us  is  whether  that  answer  was  proper  to  be 
left  to  the  consideration  of  the  jury.  I  am  of  opinion  that  it  was 
not,  and  that  the  conviction  cannot  stand. 

There  are  two  questions  to  be  decided.  The  first  is  whether, 
when  evidence  of  good  character  has  been  given  in  favor  of  a  pris- 
oner, evidence  of  his  general  bad  character  can  be  called  in  reply. 
I  am  clearly  of  opinion  that  it  can  be.  It  is  true  that  I  do  not  re- 
member any  case  in  my  own  experience  where  such  evidence  has 
been  given ;  but  that  it  is  easily  explainable  by  the  fact  that  evi- 
dence of  good  character  is  not  given  when  it  is  known  that  it  can 
be  rebutted ;  and  it  frequently  happens  that  the  prosecuting  coun- 
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sel,  from  a  spirit  of  fairness,  gives  notice  to  the  other  side,  when  he 
is  in  a  position  to  contradict  such  evidence.  But,  when  we  come  to 
■  consider  whether  tlie  evidence  is  admissible,  it  is  only  possible  to 
come  to  one  conclusion.  It  is  said  that  evidence  of  good  character 
raises  only  a  collateral  issue ;  but  I  think  that,  if  the  prisoner  thinks 
proper  to  raise  that  issue  as  one  of  the  elements  for  the  considera- 
tion of  the  jury,  nothing  could  be  more  unjust  than  that  he  should 
have  the  advantage  of  a  character,  which,  in  point  of  fact,  may  be 
the  very  reverse  of  that  wliich  he  really  deserves. 

Assuming  then  that  evidence  was  receivable  to  rebut  the  evi- 
dence of  good  character,  the  second  question  is,  was  the  answer 
which  was  given  in  this  case,  in  reply  to  a  perfectly  legitimate  ques- 
tion, such  an  answer  as  could  properly  be  left  to  the  jury  ?  Now, 
in  determining  this  point,  it  is  necessary  to  consider  what  is  the 
meaning  of  evidence  of  character.  Does  it  mean  evidence  of  gen- 
eral reputation  or  evidence  of  disposition  ?  I  am  of  opinion  that  it 
means  evidence  of  general  reputation.  What  you  want  to  get  at 
is  the  tendency  and  disposition  of  the  man's  mind  towards  com- 
mitting or  abstaining  from  committing  the  class  of  crime  with 
which  he  stands  charged ;  but  no  one  has  ever  heard  the  question  — 
what  is  the  tendency  and  disposition  of  the  prisoner's  mind  ?  —  put 
directly.  The  only  way  of  getting  at  it  is  by  giving  evidence  of  his 
general  character  founded  on  his  general  reputation  in  the  neigh- 
borhood in  which  he  lives.  That,  in  my  opinion,  is  the  sense  in 
which  the  word  "  character "  is  to  be  taken,  when  evidence  of 
character  is  spoken  of.  The  fact  that  a  man  has  an  unblemished 
reputation  leads  to  the  presumption  that  he  is  incapable  of  com- 
mitting the  crime  for  which  he  is  being  tried.  We  are  not  now 
.considering  whether  it  is  desirable  that  the  law  of  England  should 
be  altered  —  whether  it  is  expedient  to  import  the  practice  of  other 
countries  and  go  into  the  prisoner's  antecedents  for  the  purpose  of 
showing  that  he  is  likely  to  commit  the  crime  with  which  he  is 
charged,  or,  stopping  short  of  that,  whether  it  would  be  wise  to  al- 
low the  prisoner  to  go  into  facts  for  the  purpose  of  showing  that  he 
is  incapable  of  committing  the  crime  charged  against  him.  It  is 
quite  clear  that,  as  the  law  now  stands,  the  prisoner  cannot  give 
evidence  of  particular  facts,  although  one  fact  would  weigh  more 
than  the  opinion  of  all  his  friends  and  neighbors.  So  too  evidence 
of  antecedent  bad  conduct  would  form  equally  good  ground  for 
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inferring  the  prisoner's  guilt,  yet  it  is  quite  clear  evidence  of  that 
kind  is  inadmissible.  The  allowing  evidence  of  good  character  has 
arisen  from  the  fairness  of  our  laws,  and  is  an  anomalous  exception 
to  the  general  rule.  It  is  quite  true  that  evidence  of  character  is 
most  cogent,  when  it  is  preceded  by  a  statement  showing  that  the 
witness  has  had  opportunities  of  acquiring  information  upon  the 
subject  beyond  what  the  man's  neighbors  in  general  would  have ; 
and  in  practice  the  admission  of  such  statements  is  often  carried 
beyond  the  letter  of  the  law  in  favor  of  the  prisoner.  It  is  more- 
over most  essential  that  a  witness  who  comes  forward  to  give  a 
man  a  good  character  should  himself  have  a  good  opinion  of  him  ; 
for  otherwise  he  would  only  be  deceiving  the  jury ;  and  so  the 
strict  rule  is  often  exceeded.  But,  when  we  consider  what,  in  the 
strict  interpretation  of  the  law,  is  the  limit  of  such  evidence,  in 
my  judgment  it  must  be  restricted  to  the  man's  general  reputa- 
tion, and  must  not  extend  to  the  individual  opinion  of  the  wit- 
ness. Some  time  back,  I  put  this  question  —  Suppose  a  witness 
is  called  who  says  that  he  knows  nothing  of  the  general  charac- 
ter of  the  accused,  but  that  he  has  had  abundant  opportunities 
of  forming  an  individual  opinion  as  to  his  honesty  or  the  par- 
ticular moral  quality  that  may  be  in  question  in  the  particular 
case.  Surely,  if  such  evidence  were  objected  to,  it  would  be  inad- 
missible. 

If  that  be  the  true  doctrine  as  to  the  admissibility  of  evidence  to 
character  in  favor  of  the  prisoner,  the  next  question  is,  within  what 
limits  must  the  rebutting  evidence  be  confined  ?  I  think  that  that 
evidence  must  be  of  the  same  character  and  confined  within  the 
same  limits  —  that,  as  the  prisoner  can  only  give  evidence  of  gen- 
eral good  character,  so  the  evidence  called  to  rebut  it  must  be  evi- 
dence of  the  same  general  description,  showing  that  the  evidence 
which  has  been  given  in  favor  of  the  prisoner  is  not  true,  but 
that  the  man's  general  reputation  is  bad.  In  this  case  the  witness* 
disclaims  all  knowledge  of  the  general  reputation  of  the  accused. 
I  take  his  meaning  to  be  this :  "  I  know  nothing  of  the  opinion  of 
tliose  with  whom  the  man  has  in  the  ordinary  occupations  of  life 
been  brought  into  contact.  I  knew  him  ;  and  so  did  two  brothers 
of  mine,  when  we  were  at  school ;  and  in  my  opinion  his  disposi- 
tion "  (for  that  is  the  sense  in  which  the  word  "  character  "  is 
used  by  the  witness)  "  is  such,  that  he  is  capable  of  committing 
the  class  of  offences  with  which  he  stands  charged."     I  am  strongly 
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of  opinion  that  that  answer  was  not  admissible.  As,  when  a 
witness  is  called  to  speak  to  the  character  of  the  accused  he  cannot 
say,  "  I  know  nothing  of  his  general  character,  but  I  have  had  an 
opportunity  of  forming  an  opinion  as  to  his  disposition,  and  I  con- 
sider him  incapable  of  committing  this  offence  :  "  so  here,  when  the 
witness  declared  that  he  knew  nothing  of  the  general  character  of 
the  accused,  but  that  in  his  opinion  the  prisoner's  disposition  was 
such  as  to  make  it  likely  that  he  would  commit  the  offence  in  ques- 
tion —  applying  the  same  principle —  the  answer  was  inadmissible. 
But,  if  an  objectionable  answer  is  given  to  an  unobjectionable  ques- 
tion, the  judge  who  presides  at  the  trial  should  stop  the  answer  be- 
fore it  is  completed,  or,  if  that  is  impossible,  should  tell  the  jury 
that  they  must  withdraw  it  from  their  consideration  ;  and  then  the 
answer  would  not  prejudice  the  case.  Here  however  it  was  not 
so.  The  learned  judge  expressly  left  the  answer  to  the  jury,  and 
directed  them  to  take  it  into  account  and  balance  it  against  the  evi- 
dence of  character  given  in  favor  of  the  prisoner.  That  being  so, 
the  answer  became  a  part  of  the  case,  and  cannot  be  treated  as  an 
objectionable  answer  inadvertently  given  to  an  unexceptionable 
question.  I  beg  in  conclusion  that  it  may  be  understood  that  I  do 
not  offer  any  opinion  as  to  what  the  law  should  be,  or  what  evidence 
of  character  should  be  admissible,  either  in  favor  of  the  prisoner, 
or  in  reply  on  the  part  of  the  prosecution.  I  find  it  uniformly  laid 
down  in  the  text-books  that  the  evidence  to  character  must  be 
general  evidence  of  reputation  ;  and  dealing  with  the  law  as  I  find 
it,  my  opinion  is  that  the  answer  given  in  this  case  was  inadmissible, 
and  that  the  conviction  ought  not  to  stand. 

Eele  C.  J.  I  concur  with  the  Chief  Justice  of  England  on  many 
points  of  the  judgment  that  he  has  just  delivered.  The  admissibil- 
ity of  evidence  of  character  for  the  prisoner  stands  on  peculiar 
grounds.  The  question  of  the  admissibility  of  evidence  that  the 
good  character  given  to  the  prisoner  is  undeserved  is  now  brought 
for  the  first  time  before  us  for  adjudication.  The  progress  of  our 
law  should  be  adapted  to  the  interests  of  society  :  and  the  rules 
relating  to  the  admissibility  of  evidence  should  be  regulated  by  at- 
tending carefully  to  the  interests  of  truth.  If  the  prisoner  having 
a  bad  character  misleads  the  court  by  calling  witnesses  to  say  that 
he  has  a  good  one,  in  the  interests  of  truth  and  justice  the  false 
impression  should  be  rernoved ;  and  I  quite  agree  with  the  Chief 
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Justice  of  the  Queen's  Bench  upon  the  first  question,  that  evidence 
was  admissible  in  this  case  to  rebut  the  good  character  given  to 
the  prisoner.  With  respect  to  the  second  question,  I  agree  that 
evidence  of  individual  facts  is  to  be  excluded ;  but  whether  the 
answer  given  by  the  witness  in  this  case  is  in  the  nature  of  an  in- 
dividual fact  or  not  I  do  not  stop  to  inquire,  because  a  question 
of  very  general  importance  has  been  raised ;  and,  with  reference 
to  that  question,  I  am  of  opinion  that  the  answer,  understood  as 
evidence  of  disposition,  is  admissible. 

Now,  what  is  the  principle  on  which  evidence  of  character  is  ad- 
mitted ?     It  seems  to  me  that  such  evidence  is  admissible  for  the 
purpose  of  showing  the  disposition  of  the  party  accused,  and  basing 
thereon  a  presumption  that  he  did  not  commit  the  crime  imputed 
to  him.     Disposition  cannot  be  ascertained  directly  ;  it  is  only  to 
be  ascertained  by  the  opinion  formed  concerning  the  man,  which 
must  be  founded  either  on  personal  experience,  or  on  the  expres- 
sion of  opinion  by  others,  whose  opinion  again  ought  to  be  founded 
on  their  personal  experienec.     The  question  between  us  is,  whether 
the  court  is  at  liberty  to  receive  a  statement  of  the  disposition  of  a 
prisoner,  founded  on  the  personal  experience  of  the  witness,  who 
attends  to  give  evidence  and  state  that  estimate  which  long  per- 
sonal knowledge  of  and  acquaintance  with  the  prisoner  has  enabled 
him  to  form.     I  think  that  each  source  of  evidence  is  admissible. 
You  may  give  in  evidence  the  general  rumor  prevalent  in  the  pris- 
oner's neighborhood,  and,  according  to  my  experience,  you  may 
have  also  the  personal  judgment  of  those  who  are  capable  of  form- 
ing a  more  real,  substantial,  guiding  opinion  than  that  which  is  to 
be  gathered  from  general  rumor.     I  never  saw  a  witness  examined 
to  character  without  an  inquiry  being  made  into  his  personal  means 
of  knowledge  of  that  character.     The  evidence  goes  to  the  jury  de- 
pending entirely  upon  the  personal  experience  of  the  witness  who 
has  offered  his  testimony.     Suppose  a  witness  to  character  were  to 
say,  "  This  man  has  been  in  my  employ  for  twenty  years.     I  have 
had  experience  of  his  conduct ;  but  I  have  never  heard  a  human 
being  express  an  opinion  of  him  in  my  life.    For  my  own  part,  I 
have  always  regarded  him  with  the  highest  esteem  and  respect,  and' 
have  had  abundant  experience  that  he  is  one  of  the  worthiest  men 
in  the  world."     The  principle  the  Lord  Chief  Justice  has  laid 
down  would  exclude  this  evidence ;  and  that  is  the  point  where  I 
differ  from  him.     To  my  mind,  personal  experience  gives  cogency 
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to  the  evidence  ;  whereas  such  a  statement  as  "  I  have  heard  some 
persons  speak  well  of  him,"  or,  "I  have  heard  general  report  in 
favor  of  the  prisoner,"  has  a  very  slight  effect  in  comparison. 
Again,  to  the  proposition  that  general  character  is  alone  admissi- 
ble the  answer  is  that  it  is  impossible  to  get  at  it.  There  is  no 
such  thing  as  general  character ;  it  is  the  general  inference  sup- 
posed to  arise  from  hearing  a  number  of  separate  and  disinterested 
statements  in  favor  of  the  prisoner.  But  I  think  that  the  notion 
that  general  character  is  alone  admissible  is  not  accurate.  It 
would  be  wholly  inadmissible  to  ask  a  witness  what  individual  he 
has  ever  heard  give  his  opinion  of  a  particular  fact  connected 
with  the  man.  I  attach  considerable  weight  to  this  distinction, 
because,  in  my  opinion,  the  best  character  is  that  which  is  the  least 
talked  of. 

The  arguments  of  Mr.  Tayler  upon  this  branch  of  the  case  have 
commanded  my  assent.  They  are  strongly  confirmed  by  the  case 
of  Rex  V.  Davison,  31  Howell  State  Trials,  99.  In  that  case  Lord 
Ellenborough  held  —  and  all  the  counsel  engaged  in  it  were  of  the 
same  opinion  —  that  the  personal  experience  of  a  witness,  or  his 
opinion  founded  upon  his  personal  experience,  was  admissible. 
According  to  my  recollection  there  were  thirteen  witnesses  to  char- 
acter called  in  that  case  ;  and  five  or  six  gave  evidence  of  very  con- 
siderable personal  experience  of  the  prisoner,  so  as  to  show  the  means 
they  had  had  of  forming  an  opinion  upon  his  disposition.  The  first 
witness  stated  the  length  of  time  that  the  prisoner  had  been  em- 
ployed under  government  and  in  other  situations  ;  and-  he  was  not 
interfered  with  till  he  came  to  the  statement  of  a  specific  transac- 
tion. Then  Lord  Ellenborough  stopped  him,  saying  that  particular 
facts  were  not  admissible.  Each  of  the  witnesses  was  asked  as  ta 
his  means  of  knowledge  and  his  opinion  of  the  prisoner's  disposi- 
tion ;  and  Lord  Ellenborough  says,  "  The  correct  inquiry  is  as  to 
the  general  character  of  the  accused,  and  whether  the  witness 
thinks  him  likely  to  be  guilty  of  the  offence  charged  in  the  infor- 
mation." This  is  very  strong  proof  that  the  practice  is  to  stop  a 
witness  when  he  refers  to  particular  facts  only,  but  to  leave  him  at 
liberty  to  give  his  opinion  founded  on  those  facts.  In  this  particu- 
lar case  the  question  was,  "  What  was  the  character  of  the  pris- 
oner ; "  and,  if  the  answer  had  been,  "  I  knew  him  when  I  was  his 
pupil,  and  I  say  that  his  character  is  bad,"  and  it  had  stopped 
there,  it  would,  in  my  opinion,  have  been  unobjectionable.     It  was  a 
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statement  of  personal  experience  ;  and  the  witness  gave  his  answer 
according  to  the  general  inference  which  he  had  drawn  from  that 
experience.  But  the  witness  added  a  specific  fact  —  the  opinion 
of  his  brothers.  Strictly,  that  specific  fact  was  not  admissible  ;  but 
in  a  grave  case  involving  a  very  important  question,  I  cannot  rest 
my  decision  on  the  particular  answer.  On  the  general  prin- 
ciple which  I  have  stated,  I  think  that  both  questions  ought  to 
be  answered  in  the  afi&rmative,  and  that  the  conviction  should 
stand. 

CocKBUBN  C.  J.  I  would  uot  for  a  moment  make  any  attempt  at 
a  reply  on  any  thing  that  has  fallen  from  the  Chief  Justice  of  the 
Common  Pleas.  I  am  only  anxious  not  to  be  misunderstood  in  the 
judgment  I  have  pronounced.  So  far  from  excluding,  I  admit  that 
negative  evidence,  such  as  "  I  never  heard  any  thing  against  the 
character  of  the  man,"  is  the  most  cogent  evidence  of  a  man's  good 
character  and  reputation,  because  a  man's  character  is  not  talked 
about  till  there  is  some  fault  to  be  found  with  it.  It  is  the  best 
evidence  of  his  character  that  he  is  not  talked  about  at  all ;  and  in 
that  sense  such  evidence  is  admissible. 

Martin  B.  With  respect  to  the  second  question,  I  concur  with 
the  Chief  Justice  of  the  Queen's  Bench.  In  my  judgment,  the 
answer  of  the^witness  to  the  question  put  to  him  was  not  general 
evidence  of  character,  but  was  an  answer  that  related  to  particular 
facts  known  to  himself  and  his  brothers ;  and  I  think  that  the 
learned  judge  was  wrong  in  allowing  such  evidence  to  go  to  the 
jury. 

With  resepct  to  the  first  question,  I  do  not  mean  to  differ  from 
the  judgment  that  has  been  delivered  by  the  Chief  Justice  of  the 
Queen's  Bench,  and  shall  act  upon  it,  as  I  am  bound  to  do  ;  but  if 
the  question  depended  upon  myself,  I  should  have  taken  further 
time  to  consider.  The  question  is  whether  or  not,  when  witnesses 
have  been  called  to  give  a  character  to  a  prisoner,  witnesses  may 
be  called  to  give  evidence  of  bad  character.  The  law  of  England 
is  a  law  of  practice  and  of  precedent.  That  which  has  been  the 
practice  for  years  constitutes  the  law ;  and  when  any  precedent  or 
practice  is  found  wrong,  the  legislature  interposes  and  puts  the 
matter  on  a  right  footing.  Now,  in  this  particular  case  the  indict- 
ment charged  the  prisoner  with  committing  an  indecent  assault. 
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If  I  were  investigating  for  my  own  private  satisfaction  whether  or 
not  the  prisoner  did  commit  this  offence,  mj  first  inquiry  would  be 
what  was  the  prisoner's  character  ;  and,  if  the  answer  was,  that  he 
was  notoriously  addicted  to  acts  of  this  sort,  that  answer  would  in- 
fluence me  as  much  as  any  thing  else.  But,  if  a  man  were  indicted 
in  a  court  of  law,  no  one  could  give  such  evidence  to  a  jury.  The 
jury  are  sworn  to  try  whether  an  assault  was  actually  committed 
or  not :  and  the  witnesses  are  sworn  to  give  evidence  upon  that 
issue ;  and  their  evidence  must  be  confined  to  matters  bearing  upon 
it.  But  a  practice  has  sprung  up,  when  a  man  is  accused  of  an  of- 
fence of  any  kind,  to  admit  evidence  of  his  good  character,  with 
respect  to  the  species  of  crime  charged  against  him,  with  the  view 
of  showing  the  unlikelihood  of  his  committing  that  crime.  It 
seems  to  me  that  this  is  an  anomaly  ;  but  it  has  been  allowed,  as  I 
learn  from  the  text-books,  not  as  bearing  upon  the  issue,  but  in 
favorem  vitae,  as  a  matter  permitted  by  the  benignity  of  the  law. 
This  practice  has  prevailed  for  the  last  200  years  ;  and  in  no  single 
recorded  instance  during  the  whole  of  that  period  has  evidence  of 
general  bad  character  been  given  in  reply  to  evidence  of  the  pris- 
oner's good  character.  It  is  quite  true  that  in  several  treatises  it 
is  stated  that  such,  evidence  is  admissible  —  and  any  expression  of 
opinion  coming  from  the  authors  of  those  works  is  worthy  of  the 
highest  possible  consideration  —  but  none  of  them  say  it  has  ever 
been  done.  I  am  not  at  all  unconscious  of  the  strength  of  the  ob- 
servations made  by  the  Lord  Chief  Justice  of  the  Queen's  Bench 
upon  this  point.  It  is  a  common  practice,  when  the  counsel  for 
the  prisoner  intimates  an  intention  of  calling  witnesses  to  character 
for  the  counsel  for  the  prosecution  to  caution  him  as  to  what  he 
is  about  to  do  ;  and  so  the  evidence  is  not  offered.  But,  as  no 
instance  has  been  adduced  in  which  evidence  of  this  sort  has  been 
admitted,  the  conclusion  I  come  to  is,  that  the  better  way  of  treat- 
ing the  matter  would  be  to  consider  the  admission  of  evidence  of 
good  character  as  an  anomaly  and  leave  it  as  it  stands,  and  to  say 
that  evidence  of  general  good  character  is  admissible  on  behalf  of 
the  prisoner,  but  that  there  such  evidence  is  to  end,  and  that  no 
evidence  is  to  be  allowed  in  reply.  If  evidence  of  bad  character  is 
admitted,  it  will  be  followed  by  two  speeches  ;  and  I  can  imagine 
cases  in  which  far  too  mxioh  weight  would  be  placed  on  such  evi- 
dence, and  where  convictions  might  be  obtained  wrongly.  Sup- 
pose a  man  tried  for  robbery  in  the  street  and  evidence  given  as  to 
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his  good  character,  and  suppose  then  the  counsel  for  the  prosecu- 
tion calls  a  policeman  to  say  that  he  has  known  the  man  for  years 
as  a  common  thief  in  the  street,  and  that  he  has  himself  appre- 
hended him  when  engaged  in  picking  pockets.  In  such  a  case 
there  would  be  great  danger  tliat  the  prisoner  would  be  tried  on 
the  evidence  of  character  instead  of  that  bearing  more  directly 
upon  the  offence  charged.  As  however  the  other  Judges  take  a 
different  view,  I  acquiesce  in  their  opinion,  and  shall  act  upon  it 
when  called  upon  to  do  so. 

WiLLES  J.  I  am  of  opinion  that  upon  both  questions  the  ruling 
of  the  judge  was  right.  As  to  the  first  question,  whether  evidence 
was  admissible  on  the  part  of  the  prosecution  to  rebut  evidence  of 
good  character  given  in  favor  of  the  prisoner,  I  should  be  glad  if 
the  court  could  have  come  to  the  conclusion  that  such  evidence 
should  be  rejected,  and  that  for  the  reasons  stated  by  my  brother 
Martin.  But  I  am  clearly  of  opinion  that  the  court  cannot  come  to 
that  conclusion  ;  because,  looking  to  the  statements  in  the  books  of 
practice,  such  as  Roscoe,  Phillipps,  and  Starkie,  it  seems  clear  that 
such  evidence  must  have  been  given  for  a  series  of  years.  Their 
information  upon  that  point  is  not  derived  from  books  ;  and,  there- 
fore, they  must  have  spoken  from  their  knowledge  or  from  a  tradi- 
tion of  the  practice.  The  fact  that  no  case  is  reported  in  which 
such  evidence  was  given  does  not  operate  upon  my  mind ;  because 
there  were  no  Nisi  Prius  reports  until  a  comparatively  recent 
period,  and  therefore  such  cases  could  not  be  reported.  I  have 
said  I  should  be  glad  if  I  could  hold  that  the  evidence  was  not 
admissible ;  because  I  cannot  help  thinking  that  it  is  very  incon- 
venient that  a  course  should  be  resorted  to  which  is  exceedingly 
unusual,  for  which  no  precedent  can  be  produced,  of  which  there  is 
no  information  at  the  bar  or  upon  the  bench,  and  which,  whatever 
may  be  the  state  of  the  law  upon  the  subject,  seems  to  have  been 
found  to  be  inconvenient,  and  for  that  reason  to  have  become  obso- 
lete. However,  as  the  law  is  so,  I  must  hold  that  such  evidence  is 
admissible,  and  that,  where  a  counsel  deems  it  essential  to  the 
cause  which  he  represents,  the  judge  is  bound  to  receive  it. 

With  respect  to  the  second  question,  I  agree  in  opinion  with  the 
Lord  Chief  Justice  Erie  ;  and  had  the  decision  of  the  court  to  do 
only  with  the  admissibility  of  evidence  in  answer  to  evidence  of 
character  on  the  part  of  the  prisoner,  I  should  not  have  made  any 
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remarks  at  all ;  because,  for  the  reasons  which  I  have  stated,  and 
from  the  infrequency  of  the  occurrence  of  such  a  case,  and  from  the 
improbability  that  it  will  often  happen  that  such  evidence  will  be 
oifered  in  future  cases,  it  would  not  be  useful  to  make  any  remarks 
upon  the  subject. '  But  I  cannot  help  thinking  that  our  decision 
will  have  an  important  effect  upon  the  evidence  that  may  be  given 
on  the  part  of  the  prisoner ;  and,  if  I  were  to  remain  silent,  I  should 
be  seeming  to  asseat  to  what  I  think  would  be  a  great  hardship  on 
prisoners  in  only  being  permitted  to  do  that  as  a  favor  which  they 
have  heretofore  done,  according  to  my  view,  as  a  matter  of  right. 
I  entirely  agree  with  the  Lord  Chief  Justice  of  England,  that  it  is 
a  mistake  to  suppose  that,  because  the  prisoner  only  can  raise  the 
qiiestion  of  character,  it  is  therefore  a  collateral  issue.  It  is  not. 
Such  evidence  is  admissible,  because  it  renders  it  less  probable 
that  what  the  prosecution  has  averred  is  true.  It  is  strictly  rele- 
vant to  the  issue ;  but  it  is  not  admissible  upon  the  part  of  the  pros- 
ecution, because,  as  my  brother  Martin  says,  if  the  prosecution 
were  allowed  to  go  into  such  evidence,  we  should  have  the  whole 
life  of  the  prisoner  ripped  up,  and,  as  has  been  witnessed  elsewhere, 
upon  a  trial  for  murder  you  might  begin  by  showing  that  when  a 
boy  at  school  the  prisoner  had  robbed  an  orchard,  and  so  on 
through  the  whole  of  his  life ;  and  the  result  would  be  that  the 
man  on  his  trial  might  be  overwhelmed  by  prejudice,  instead  of 
being  convicted  on  that  affirmative  evidence,  which  the  law  of  this 
country  requires.  The  evidence  is  relevant  to  the  issue,  but  is  ex- 
cluded for  reasons  of  policy  and  humanity ;  because,  although  by 
admitting  it  you  might  arrive  at  justice  in  one  case  out  of  a  hundred, 
you  would  probably  do  injustice  in  the  other  ninety-nine.  There 
are  cases  in  which  it  is  allowable  to  go  into  the  prisoner's  antece- 
dents, as  for  the  purpose  of  showing  that  he  has  had  opportunities 
of  committing  the  offence,  or  that  in  a  particular  instance  his  act 
could  not  have  been  accidental.  But  these  cases  only  establish  the 
principle  that  a  relevant  fact  which  incidentally  casts  a  slur  upon  the 
prisoner  is  not  thereby  rendered  inadmissible,  when  it  is  part  of 
the  direct  evidence  in  the  case.  The  ultimate  fact  to  be  arrived  at 
by  such  evidence  is  that  the  prisoner's  character,  in  the  sense  of 
the  particular  disposition  which  nature  or  education  may  have 
given  him,  is  good  and  not  evil.  You  can,  no  doubt,  go  into  the 
question  of  reputation,  and  inquire  as  to  the  opinion  of  others  con- 
cerning the  man.     But  I  apprehend  that  his  disposition  is  the  prin- 
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cipal  matter  to  be  inquired  into,  and  that  his  reputation  is  merely 
accessory  and  admissible  only  as  evidence  of  disposition  ;  and,  when 
it  is  stated  that,  general  evidence  is  alone  admissible,  that,  in  my 
opinion,  does  not  mean  merely  general  evidence  of  the  opinion  of 
others  as  to  the  prisoner's  character,  but  general  evidence  of  the 
disposition  of  the  man.  Evidence  of  particular  facts  is  excluded, 
because  a  robber  may  do  acts  of  generosity  ;  and  the  proof  of  such 
acts  is  therefore  irrelevant  to  the  questign  whether  he  was  likely 
to  have  committed  a  particular  act  of  robbery.  Such  evidence  is 
excluded  partly  for  the  reason  already  given,  and  partly  because 
no  notice  has  been  given  to  the  other  side  that  such  an  inquiry  is 
going  to  be  made.  This  is  in  accordance  with  the  practice  of  the 
law  when  the  charge  is  general.  In  the  case  of  an  indictment  for 
barratry  the  prosecutor  may  prove  any  number  of  particular  facts  ; 
but  it  is  usual  to  give  notice  of  the  acts  intended  to  be  relied  upon 
on  the  trial ;  and,  if  that  is  not  done,  a  judge  will  make  an  order 
for  particulars.  The  impossibility,  of  giving  such  notice  with  re- 
spect to  the  prisoner's  conduct  would  exclude  such  evidence,  even 
if  it  were  not  excluded  by  general  rules  of  policy.  Evidence  of 
character  is  however  admissible  on  the  part  of  the  prisoner,  not 
only  in  the  sense  of  what  people  in  general  think  of  him,  which  is 
mere  rumor,  but  also  in  the  sense  of  what  is  known  of  him  gen- 
erally in  the  judgment  of  the  particular  witness,  which  judgment 
is  superior  in  quality  and  value  to  mere  rumor.  Numerous  cases 
may  be  put  in  which  a  man  may  have  no  general  character  in  the 
sense  of  any  reputation  or  rumor  about  him  at  all,  and  yet  may 
have  a  good  disposition.  For  instance,  he  may  be  of  a  shy,  retiring 
disposition,  and  known  only  to  a  few  ;  or  again,  he  may  be  a  per- 
son of  the  vilest  character  and  disposition,  and  yet  only  his  inti- 
mates may  be  able  to  testify  that  this  is  the  case.  One  man  may 
deserve  that  character  without  having  acquired  it  which  another 
man  may  have  acquired  without  deserving  it.  In  such  cases  the 
value  of  the  judgment  of  a  man's  intimates  upon  his  character 
becomes  manifest.  In  ordinary  life,  when  we  want  to  know  the 
character  of  a  servant,  we  apply  to  his  master.  A  servant  may  be 
known  to  none  but  the  members  of  his  master's  family :  so  the 
character  of  a  child  is  only  known  to  its  parents  and  teachers,  and 
the  character  of  ^a  man  of  business  to  those  with  whom  he  deals. 
I  apprehend  that  there  is  nothing  to  prevent  a  man  of  business 
from  calling  every  person  with  whom  he  has  dealt  for  years,  and 
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asking  each  in  succession  whether  he  was  a  person  according  to 
the  witness's  observation,  of  an  honest  and  just  character ;  and 
such  evidence  would  be  of  the  highest  value.  But,  if  a  witness  to 
character  were  to  say  that  the  man  had  got  a  good  character  in  the 
parish,  it  might  be  that  he  had  gained  it  because  he  had  gone 
througli  the  parish  offices  with  decency  ;  and  the  witness  may  have 
had  no  opportunity  of  judging  of  the  man's  real  character  and  dis- 
position. According  to  the  experience  of  mankind,  one  would  or- 
dinarily rely  rather  on  the  information  and  judgment  of  a  man's 
intimates  than  on  general  report ;  and  why  not  in  a  court  of  law  ? 
It  is  said  in  answer  that  we  are  to  be  guided  by  the  practice. 
But  I  apprehend  that  the  practice  is  not  merely  to  call  persons  to 
say  that  a  man  has  a  good  character  in  the  neighborhood,  but  also 
to  call  his  master  or  the  people  with  whom  he  has  been  acquainted 
to  say  what  character  he  has  borne  in  their  judgment  and  what  is 
his  disposition.  Such  a  practice  must  either  stand  altogether  on 
sufferance,  or  the  real  character  of  the  man  must  be  arrived  at  by 
calling  persons  who  have  had  an  opportxinity  of  knowing  him. 

If,  then,  such  evidence  may  be  admitted  upon  the  part  of  the  pris- 
oner, the  evidence  admissible  to  rebut  it  must  be  at  least  as  exten- 
sive. The  evidence  in  this  particular  case  was  of  a  very  peculiar 
character,  because  the  prisoner  was  charged  with  an  offence  which 
would  not  only  be  committed  in  secret,  if  it  were  committed  at  all, 
but  would  be  likely  to  be  kept  secret  by  the  persons  who  were  sub- 
jected to  it.  Such  being  the  case,  in  order  to  ascertain  the  pris- 
oner's character  for  morality  and  decency,  the  persons  of  whom  you 
would.iuquire  would  be  those  who  had  been  within  the  reach  of  his 
influence  —  persons  who  would  not  be  likely  to  communicate  his 
conduct  to  the  neighborhood  or  to  one  another.  Here  there  was 
called  a  person  who  had  been  at  the  prisoner's  school,  and  who 
stated  that,  according  to  his  opinion,  formed  on  his  experience,  the 
prisoner  was  capable  of  the  grossest  indecency  and  the  most  flagrant 
immorality.  I  understand  this  witness  to  say,  "  I  have  been  at  that 
man's  school ;  and,  having  been  there,  I  can  say  from  what  I  know 
and  what  I  have  learned  from  my  brothers  who  were  there  also, 
that  his  character  is  most  immoral  and  indecent."  It  appears  to 
me  that  that  evidence  of  the  man's  character  comes  within  the 
scope  of  the  principle  I  have  been  referring  to,  and  ought  to  have 
been  admitted,  if  any  evidence  of  the  prisoner's  bad  character  is 
to  be  admitted  at  all.    Had  I  tried  the  case,  although  I  certainly 
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should  have  endeavored  to  persuade  the  counsel  for  the  prosecu- 
tion not  to  attempt  that  which  was  unusual,  yet  in  administering 
the  law  according  to  the  custom  of  England  and  the  usage  and 
practice  which  have  prevailed,  if  he  had  insisted  on  offering  the 
evidence,  I  should  have  admitted  it,  and  have  fallen  into  the  same 
mistake,  which  as  appears  from  the  judgment  of  the  majority  of  the 
court,  the  learned  judge  who  had  to  deal  with  the  case  has  done. 

CocKBURN  C.  J.  I  am  desired  by  my  Brother  Byles  to  say  that, 
though  he  takes  no  part  in  the  judgment,  not  having  heard  the 
whole  of  the  argument,  he  entirely  concurs  in  the  view  of  the 
majority  of  the  Judges  on  both  points. 

The  other  learned  Judges  concurred  in  the  judgment  delivered 
by  the  Lord  Chief  Justice  of  England.  Conviction  quashed. 

The  term  "  character,"  is  not,  as  some  of  the  ablest  Judges'  in  the  leading 
case  considered  it  to  be,  synonymous  with  "  disposition,"  but  it  simply  means 
"  reputation,"  or  the  general  credit  which  a  man  has  obtained  in  public  opinion. 
A  witness  therefore,  who  is  called  to  speak  to  character,  cannot  give  the  result 
of  his  own  personal  experience  and  observation,  or  express  his  own  opinion, 
but  in  strict  law  he  must  confine  himself  to  evidence  of  mere  general  repute. 
This  rule  has  to  a  certain  extent  been  modified  by  the  Judges.  Aware  that 
"  the  best  character  is  generally  that  which  is  the  least  talked  about,"  ^  they  have 
found  it  necessary  to  permit  witnesses  to  give  negative  evidence  on  the  subject, 
and  to  state  that  "they  never  heard  any  thing  against  the  character  of  the  person 
on  whose  behalf  they  have  been  called." '  Indeed  some  of  the  Judges  have 
gone  so  far  as  to  assert  that  evidence  in  this  negative  form  is  the  most  cogent 
proof  of  a  man's  good  reputation.*    1  Taylor  Ev.  §  325.  5th  ed. 

Evidence  of  the  general  character  of  the  prisoner,  or  of  the  party  on  whom 
the  crime  is  alleged  to  have  been  committed,  is  tendered  for  the  purpose  of  rais- 
ing a  presumption  of  innocence  or  guilt.  Formerly,  evidence  of  the  prisoner's 
good  character  was  held  to  be  admissible,  in  favorem  vitae,  in  capital  cases  only. 
Rex  V.  Harris,  2  State  Trials,  1038.  And  see  Commonwealth  v.  Hardy,  2  Mas- 
sachusetts, at  p.  318,  per  Sewall  and  Parker  JJ.  But  at  the  present  day  such 
evidence  is  admitted  in  all  criminal  prosecutions.  It  has  been  usual  to  treat  .the 
good  character  of  the  party  accused  as  evidence  to  be  taken  into  consideration 
only  in  doubtful  cases.  Juries  have  generally  been  told  that  where  the  facts 
proved  are  such  as  to  satisfy  their  minds  of  the  guilt  of  the  party,  character, 
however  excellent,  is  no  subject  for  their  consideration ;  but  that  when  they 
entertain  any  doubt  as  to  the  guilt  of  the  party,  they  may  properly  turn  their 
attention  to  the  good  character  which  he  has  received.'    It  is  however  submitted 

1  Erie  C.  J.  and  Willes  J.  ante  pp.  337,  343,  346.       2  Erie  C.  J.  ante  p.  344. 

'  Cockburn  C.  J.  ante  p.  345.  *  Cockbum  C.  J.  ante  p.  846. 

6  In  1664  in  Kex  v.  Turner,  6  Howell  State  Trials,  at  p.  613,  Hyde  C.  J.  said  to  the  jury: 
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that  the  good  character  of  the  party  accused,  satisfactorily  established  by  compe- 
tent witnesses,  is  an  ingredient  which  ought  always  to  be  submitted  to  the  con- 
sideration of  the  jury,  together  with  the  other  facts  and  circumstances  of  the 
case.  The  nature  of  the  charge,  and  the  evidence  by  which  it  is  supported,  will 
often  render  such  ingredient  of  little  or  no  avail ;  but  the  more  correct  course 
seems  to  be,  riot,  in  any  case,  to  withdraw  it  from  consideration,  but  to  leave 
the  jury  to  form  their  conclusion  upon  the  whole  of  the  evidence,  whether  an 
individual  whose  character  was  unblemished,  has  or  has  not  committed  the  par- 
ticular crime  for  which  he  is  called  upon  to  answer.  3  Russell  on  Crimes,  300. 
4th  ed.  See  1  Starkie  Ev.  75,  London  ed.  1853  ;  1  Taylor  Ev.  §  326,  5th  ed. ; 
The  State  v.  Wells,  Coxe,  429 ;  United  States  v.  Roudenbush,  Baldwin,  614 ; 
McDaniel  v.  The  State,  8  Smedes  &  Marshall,  402 ;  The  State  v.  Schaller,  14 
Missouri,  502. 

"I  cannot  in  principle,"  said  Mr.  Justice  Patteson,  "make  any  distinction 
between  evidence  of  facts  and  evidence  of  character.  The  latter  is  equally  laid 
before  the  jury  as  the  former,  as  being  relevant  to  the  question  of  guilty  or  not 
guilty.  The  object  of  laying  it  before  the  jury  is  to  induce  them  to  believe, 
from  the  improbability  that  a  person  of  good  character  should  have  conducted 
himself  as  alleged,  that  there  is  some  mistake  or  misrepresentation  In  the  evi- 
dence on  the  part  of  the  prosecution,  and  it  is  strictly  evidence  in  the  case." 
Rex  V.  Stannard,  7  Carrington  &  Payne,  673.  In  Commonwealth  v.  Hardy,  2 
Massachusetts,  317  (1807),  which  was  an  indictment  for  murder.  Parsons  C  J. 
said  that  "he  was  of  opinion  that  a  prisoner  ought  to  be  permitted  to  give  in 
evidence  his  general  character  in  all  cases ;  for  .he  did  not  see  why  it  should 
be  evidence  in  a  capital  case,  and  not  in  cases  of  an  inferior  degree.  In  doubt- 
ful cases,  a  good  general  character  clearly  established,  ought  to  have  weight 
with  a  jury ;  but  it  ought  not  to  prevail  against  the  positive  testimony  of  credi- 
ble witnesses.  Whenever  the  defendant  chooses  to  call  witnesses  to  prove  his 
general  character  to  be  good,  the  prosecutor  may  offer  witnesses  to  disprove 
their  testimony.  But  it  is  not  competent  for  the  prosecutor  to  go  into  this  in- 
quiry until  the  defendant  has  voluntarily  put  his  character  in  issue,  and  in  such 
case  there  can  be  no  examination  as  to  particular  facts." 

But  this  species  of  evidence  is  confined  exclusively  to  criminal  proceedings ; 
and  so  strict  is  the  rule,  that  on  the  trial  of  an  information,  filed  in  the  Exchequer 
by  the  Attorney  General,  for  keeping  false  weights,  and  for  offering  to  corrupt 
an  officer,  this  evidence  was  rejected  by  Chief  Baron  Eyre,  who  said :  "  It  would 
be  contrary  to  the  true  line  of  distinction  to  admit  it,  which  is  this ;  that  in  a 
direct  prosecution  for  a  crime  such  evidence  is  admissible,  but  where  the  prose- 
cution is  not  directly  for  the  crime,  but  for  the  penalty,  as  in  this  information, 
it  is  not."  The  Attorney  General  v.  Bowman,  2  Bosanquet  &  Puller,  532  note 
(1791).  See  Thayer  v.  Boyle,  80  Maine,  at  p.  480.  In  a  recent  case,  The 
Attorney  General  v.  Radloff,  10  Exchequer,  84  (1854),  which  was  a  proceeding 
in  the  Court  of  Exchequer,  on  the  part  of  the  Attorney  General,  to  recover 
penalties  by  means  of  an  information,  Martin  B.  at  p.  96,  said:  "The  proper 

"  The  witnesses  called,  in  point  of  reputatioii,  I  must  leave  to  you.  I  have  been  here  many  a 
fair  time.  Few  men  that  come  to  be  questioned,  but  shall  have  some  come  and  say  '  he  is 
a  very  honest  man ;  I  never  knew  any  hurt  by  him ; '  but  is  this  any  thing  against  the  evidence 
'ofihefactf" 
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meaning  of  '  crime '  is  an  indictable  offence.  The  question  has  frequently  arisen, 
whether  an  information  at  the  suit  of  the  Attorney  General,  for  penalties  for 
smuggling,  be  a  criminal  proceeding.  I  believe  it  has  invariably  been  consid- 
ered not  to  be  so.  One  test,  and  a  very  obvious  one,  is,  whether,  in  such  a  case, 
the  character  of  the  defendant  be  admissible  in  evidence.  It  has  been  decided 
that  it  is  not.  In  criminal  cases,  evidence  of  the  good  character  of  the  accused 
is  most  properly,  and  with  good  reason,  admissible  in  evidence,  because  there  is 
a  fair  and  just  presumption  that  a  person  of  good  character  would  not  commit  a 
crime  ;  but  in  civil  cases  such  evidence  is  with  equal  good  reason  not  admitted, 
because  no  presumption  would  fairly  arise,  in  the  very  great  proportion  of  such 
cases,  from  the  good  character  of  the  defendant,  that  he  did  not  commit  the 
breach  of  contract  or  of  civil  duty  alleged  against  him.  But  it  is  not  admissible 
in  such  cases  as  the  present,  and  the  reason  given  is  (as  indeed  it  must  be)  that 
the  proceeding  is  not  a  criminal  proceeding,  but  in  the  nature  of  a  civil  one,  and 
that  therefore  the  good  character  of  the  defendant  would  afford  no  just  ground 
of  presumption  that  he  had  not  done  the  act  in  respect  of  which  the  penalty  is 
imposed." 

The  inquiry  must  be  confined,  except  where  the  intention  forms  a  material  in- 
gredient in  the  offence,  to  the  general  character  of  the  prisoner,  and  must  not 
condescend  to  particular  facts ;  for  although  the  common  reputation  in  which  a 
person  is  held  in  society  may  be  undeserved,  and  the  evidence  in  support  of  it 
must,  from  its  very  nature,  be  indefinite,  some  inference,  varying  in  degree, 
according  to  circumstances,  may  still  fairly  be  drawn  from  it ;  since  it  is  not 
probable  that  a  man,  who  has  uniformly  sustained  a  character  for  honesty  or 
humanity,  will  forfeit  that  character  by  the  commission  of  a  dishonest  or  cruel 
act.  But  the  mere  proof  of  isolated  facts  can  afford  no  such  presumption.  1 
Taylor  Ev.  §  326.  And  see  Rex  v.  Davison,  31  Howell's  State  Trials,  at  pp.  187, 
217,  per  Lord  EUenborough.  Evidence  of  character  must  of  course  be  appli- 
cable to  the  nature  of  the  charge  ;  for  instance,  to  prove  that  a  party  has  borne 
a  good  character  for  humanity  and  kindness,  can  have  no  bearing  in  reference  to 
a  charge  of  dishonesty. 

Although  the  defendant  is  allowed  to  introduce  this  kind  of  testimony,  the 
prosecutor  cannot,  in  the  first  instance,  have  recourse  to  the  same  loose  testimony, 
as  the  means  of  establishing  the  guilt  of  the  accused ;  but  if,  with  the  view  of 
raising  a  presumption  of  innocence,  witnesses  to  character  are  called  for  the 
defence,  the  counsel  for  the  government  may  then  give  evidence  to  rebut  and 
counteract  this  presumption.  1  Taylor  Ev.  §  327.  Commonwealth  v.  Webster, 
6  Gushing,  626.  The  People  v.  White,  14  Wendell,  111.  Bennett  v.  The  State, 
8  Humphreys,  118.  And  if  the  defendant  introduces  evidence  of  his  good 
character  prior  to  the  alleged  commission  of  the  crime  charged,  it  is  competent 
for  the  government  to  prove  that,  subsequently  to  that  time,  his  character  had 
been  bad.  Commonwealth  u.  Sacket,  22  Pickering,  394.  Per  Curiam:  "The 
defendant  having  put  his  character  in  issue,  it  was  competent  for  the  government 
to  prove  that  it  was  not  good ;  but  his  counsel  contend  that  the  inquiries  should 
have  been  confined  to  the  period  anterior  to  the  supposed  commission  of  the 
offence  charged.  We  are  not  aware  of  any  rule  to  that  effect.  Evidence  of  a 
bad  reputation,  subsequently  acquired,  may  indeed  be  of  little  weight,  but  still 
it  will  have  some  bearing,  as,  commonly,  the  descent  from  virtue  to  crime  is 
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gradual.  We  decide  that  such  evidence  is  competent,  but  it  is  to  be  received 
with  great  caution.''  And  see  Carter  v.  The  Commonwealth,  2  Virginia  Cases, 
169 ;  The  State  v.  Merrill,  2  Devereux,  269 ;  The  State  ».  Upham,  38  Maine, 
261,  263. 

In  Commonwealth  v.  Webster,  6  Cushing,  324,  Chief  Justice  Shaw,  with 
reference  to  this  kind  of  evidence,  charged  the  jury  as  follows :  "  There  are 
cases  of  circumstantial  evidence,  where  the  testimony  adduced  for  and  against  a 
prisoner  is  nearly  balanced,  in  which  a  good  character  may  be  very  important  to 
a  man's  defence.  A  stranger,  for  instance,  may  be  placed  under  circumstances 
tending  to  render  him  suspected  of  larceny,  or  other  lesser  crime.  He  may 
show  that,  notwithstanding  these  suspicious  circumstances,  he  is  esteemed  to  be 
of  perfectly  good  character  for  honesty  in  the  community  where  he  is  known, 
and  that  may  be  sufficient  to  exonerate  him.  But  where  it  is  a  question  of  great 
and  atrocious  criminality,  the  commission  of  the  act  is  so  unusual,  so  out  of  the 
ordinary  course  of  things,  and  beyond  common  experience ;  it  is  so  manifest 
that  the  offence,  if  perpetrated,  must  have  been  influenced  by  motives  not  fre- 
quently operating  upon  the  human  mind ;  that  evidence  of  character,  and  of  a 
man's  habitual  conduct  under  common  circumstances,  must  be  considered  far 
inferior  to  what  it  is  in  the  instance  of  accusations  of  a  lower  grade.  Against 
facts  strongly  proved,  good  character  cannot  avail.  It  is  therefore  in  smaller 
offences,  in  such  as  relate  to  the  actions  of  daily  and  common  life,  as  when  one 
is  charged  with  pilfering  and  stealing,  that  evidence  of  a  high  character  for 
honesty  will  satisfy  a  jury  that  the  accused  is  not  likely  to  yield  to  so  slight  a 
temptation.  In  such  case,  where  the  evidence  is  doubtful,  proof  of  character 
may  be  given  with  good  effect.  But  still,  even  with  regard  to  the  higher  crimes, 
testimony  of  good  character,  though  of  less  avail,  is  competent  evidence  to  the 
jury,  and  a  species  of  evidence  which  the  accused  has  a  right  to  offer.  But  it 
behooves  one  charged  with  an  atrocious  crime  like  this  of  murder  to  prove  a 
igh  character,  and,  by  strong  evidence,  to  make  it  counterbalance  a  strong 
amount  of  proof  on  the  part  of  the  prosecution.  It  is  the  privilege  of  the 
accused  to  put  his  character  in  issue,  or  not.  If  he  does,  and  offers  evidence  of 
good  character,  then  the  prosecution  may  give  evidence  to  rebut  and  counteract 
it.  But  it  is  not  competent  for  the  government  to  give  in  proof  the  bad  charac- 
ter of  the  defendant,  unless  he  first  opens  that  line  of  inquiry  by  evidence  of 
good  character." 

In  The  State  v.  McAllister,  24  Maine,  139,  it  was  decided,  that  if  a  defendant 
offers  no  evidence  of  good  character,  the  prosecutor  is  at  liberty  to  raise  an 
inference,  in  an  argument  to  the  jury,  of  the  guilt  of  the  defendant,  or  of  his 
bad  character.  But  this  decision  which  is  contrary  to  every  feeling  of  humanity, 
to  say  nothing  of  principle,  has  been  expressly  overruled.  The  State  v.  Upham, 
38  Maine,  261.  In  this  case,  the  case  of  Ackley  v.  The  State,  9  Barbour,  609, 
was  cited  and  sustained.  In  delivering  the  opinion  of  the  court,  Hathaway  J. 
said :  "  The  prosecutor  cannot  be  permitted  to  offer  testimony  concerning  the 
prisoner's  character,  unless  the  prisoner  enable  him  to  do  so  by  introducing 
testimony  in  support  of  it.  2  Russell  on  Crimes,  704.  8  Greenl.  Ev.  §  25. 
Where,  upon  the  trial  of  an  indictment,  no  proof  as  to  the  general  character  of 
the  person  is  given,  the  law  presumes  that  it  is  of  ordinary  fairness.  If  he 
choose  to  give  no  evidence  upon  the  subject,  the  jury  is  not  at  liberty  to  indulge 
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in  conjecture  that  his  character  is  bad,  in  order  to  infer  that  he  is  guilty  of  the 
particular  crime  charged.  Ackley  v.  The  People,  9  Barbour,  609.  The  rulings 
of  the  presiding  judge  in  this  matter  cannot  be  sustained,  either  upon  principle 
or  authority.  The  defendant  might  well  repose  upon  the  legal  presumption  of 
his  innocence,  without  apprehending  that  he  incurred  the  danger  of  furnishing 
the  basis  for  an  argument  against  him,  by  neglecting  or  declining  to  introduce 
witnesses  to  prove  his  character  good,  when  the  law  presumes  it  to  be  so."  And 
see  ace.  The  People  v.  Bodine,  1  Denio,  281,  314 ;  The  State  v.  O'Neal,  7 
Iredell,  261. 

In  regard  to  the  character  of  the  person  on  whom  the  offence  was  committed, 
no  evidence  is  in  general  admissible,  the  character  being  no  part  of  the  res 
gestae.  Thus,  where  evidence  was  offered  to  prove  that  the  person  killed  was 
in  the  habit  of  drinking  to  excess,  and  that  drinking  made  him  exceedingly 
quarrelsome,  savage,  and  dangerous,  and,  when  intoxicated,  he  frequently 
threatened  the  lives  of  his  wife  and  others,  whom  the  prisoner  had  more  than 
once  been  called  upon  to  protect  against  his  ury,  all  which  was  matter  of  com- 
mon notoriety ;  it  was  held  rightly  rejected,  as  having  no  connection  with  what 
took  place  at  the  time  of  the  homicide.  The  State  «.  Field,  14  Maine,  244.  In 
Commonwealth  v.  York,  7  The  Law  Reporter,  607,  before  Shaw  C.  J.,  Wilde,  and 
Hubbard,  JJ.,  the  counsel  for  the  prisoner  asked  leave  to  introduce  evidence 
to  the  effect,  that  the  deceased  was  "  a  man  of  notoriously  quarrelsome  and 
fighting  habits,  and  boasted  of  his  powers  as  a  fighter.''  Shaw  C.  J.:  "The 
general  rule  unquestionably  is,  that  the  general  character  of  neither  party  can  be 
shown  in  evidence  on  trials  for  homicide.  The  prisoner  has  the  personal  privi- 
lege of  showing  his  good  character ;  but  unless  he  puts  it  in  issue  it  is  not  so. 
The  government  cannot  prove  either  quarrelsome  habits  in  the  prisoner,  or 
peaceable  habits  in  the  deceased.  There  is  no  limit  if  we  go  beyond  the  res 
gestae.  The  only  exceptionis  in  the  case  of  a  rape.  This  is  partly  because  the 
woman  is  a  witness,  and  partly  from  policy  and  necessity,  as  the  only  protection 
of  the  accused.  In  Kegina  v.  Smith,  8  Carrington  &  Payne,  168,  the  expression 
probably  arose  from  boasts  made  by  the  deceased,  and  proved  as  parts  of  the 
res  gestffi.  The  cases  of  The  State  v.  Tackett,  I  Hawks,  210,  and  Quesenberry 
».  The  State,  3  Stewart  &  Porter,  308,  stand  alone,  and  are  not  of  such  author- 
ity as  to  require  us  to  leave  the  established  course  of  practice." 

In  Commonwealth  v.  Hilliard,  2  Gray,  294,  which  was  an  indictment  for  mur- 
der, the  counsel  for  the  prisoner  offered  evidence,  that  "  the  general  character 
and  habits  of  the  deceased  were  those  of  a  quarrelsome,  fighting,  vindictive, 
and  brutal  man,  of  great  strength,  as  a  circumstance  tending  to  show  the  nature 
of  the  provocation  under  which  the  defendant  acted,  and  that  he  had  reasonable 
cause  to  fear  great  bodily  harm."  By  the  Court :  "  The  evidence  is  inadmissible. 
If  such  evidence  were  admitted  on  behalf  of  the  prisoner,  it  would  be  competent 
for  the  Commonwealth  to  show  that  the  deceased  was  of  a  mild  and  peaceable 
character.  Such  evidence  is  too  remote  and  uncertain  to  have  any  legitimate 
bearing  on  tile  question  at  issue.  The  provocation  under  which  the  deceased 
acted  must  be  judged  of  by  the  res  gestas ;  and  the  evidence  must  be  confined  to 
the  facts  and  circumstances  attending  the  assault  by  the  deceased  upon  the 
defendant."     On  an  indictment  for  murder,  the  prisoner  cannot,  as  tending  to 
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show  provccation,  introduce  evidence  to  prove  "  the  vicious  temper,  nature,  and 
disposition  of  the  deceased."  Brucker  v.  The  State,  19  Wisconsin,  539.  On  a 
trial  for  manslaughter,  evidence  that  the  deceased  was  a  man  of  great  muscular 
strength,  and  practised  in  seizing  persons  by  the  throat  in  a  peculiar  way,  which 
would  at  once  render  them  helpless,  and  shortly  take  away  life,  is  inadmissible 
for  the  defendant.  Commonwealth  v.  Mead,  12  Gray,  167.  And  see  The  State 
V.  Thawley,  4  Harrington,  562  ;  Monroe  v.  The  State,  5  Georgia,  85  ;  The  State  v. 
Barfield,  8  Iredell,  344 ;  The  State  v.  Tilly,  3  Iredell,  424 ;  Wright  v.  The  State, 
9  Yerger,  342 ;  Commonwealth  v.  Hopkins,  2  Dana,  418 ;  Pritchett  v.  The  State, 
22  Alabama,  39. 

On  a  charge  of  murder,  expressions  of  good-will  and  acts  of  kindness,  on  the 
part  of  the  prisoner  towards  the  deceased,  are  always  considered  important 
evidence,  as  showing  what  was  his  general  disposition  towards  the  deceased, 
from  which  the  jury  may  be  led  to  conclude,  that  his  intention  could  not  have 
been  what  the  charge  imputes.     1  Phillipps  Ev.  (London  ed.  1843)  470. 

The  law  of  Scotland  is  stated  as  follows  in  Alison's  Practice  of  the  Criminal 
Law,  p.  629  :  "  Evidence  as  to  character  is  of  weight  in  a  doubtful  case,  and  is 
always  competent;  and  in  cases  of  homicide,  assault,  rape,  or  the  like,  the 
panel  may  lead  evidence  as  to  the  temper  of  the  injured  party.  Common 
sense  demonstrates,  that  in  all  cases  where  the  scales  of  evidence  hang  at  all 
even,  proof  pf  character  must  be  of  considerable  weight ;  because  it  is  far  more 
unlikely  that  a  person  of  good  character  would  commit  a  disgraceful  offence  than 
one  of  abandoned  or  dissolute  habits.  For  these  reasons,  our  practice  uniformly 
admits  a  proof  of  good  character  on  the  prisoner's  part  although  it  only  allows,  in 
very  special  cases,  evidence  of  bad  character  to  be  led  by  the  prosecutor,  and  that 
only  when  it  specially  has  reference  to  the  charge  in  hand,  as  habit  and  repute  to  one 
of  theft  or  previous  conviction  to  any  offence.  The  rule  of  evidence  is  still  stricter ; 
the  prosecutor  is  never  allowed  to  refer  to  the  proved  bad»character  of  the  prisoner, 
as  heightening  the  probability  that  he  has  been  guilty  of  any  particular  criminal 
action  ;  while  the  prisoner  is  always  allowed  to  refer  to  the  character  he  has  estab- 
lished, if  favorable,  as  casting  the  balance  in  his  favor  in  a  doubtful  case.  From 
its  very  nature  however  such  proof  of  character  can  be  available  only  in  doubtful 
cases.  If  the  facts  of  the  libel  are  clearly  established,  and  the  felonious  intent 
is  evident,  —  as  if  the  stolen  goods  are  found  in  his  custody,  and  he  is  identified 
as  the  thief  by  the  person  from  whom  they  were  taken,  —  it  is  obviously  in  vain 
for  him  to  refer  to  his  general  character,  as  rendering  it  unlikely  that  he  com- 
mitted that  proved  offence.  But  in  cases  of  a  more  doubtful  complexion,  —  as 
where  there  is  a  doubt  as  to  the  veracity  of  the  prosecutor's  witnesses,  —  proof 
of  character  often  interferes  with  decisive  effect  in  the  prisoner's  favor.  This  is 
in  an  especial  manner  the  case  in  all  those  instances  where  the  facts  are  proved 
or  admitted,  and  the  question  is  quo  animo  they  were  committed ;  as  if  stolen 
goods  are  found  in  his  custody,  or  money  suspected  to  be  embezzled  is  traced 
into  his  possession.  Honesty  and  integrity  of  character  are  of  the  greatest 
moment  in  all  such  cases,  in  supporting  any  account  which  he  may  be  able  to 
give  as  to  the  innocent  or  unintentional  possession  of  such  articles.  In  cases 
of  assault  or  homicide  in  rixa,  the  character  of  the  prisoner  as  a  man  of  an  easy 
temperament,  not  likely  to  be  ruffled  or  put  into  a  passion,  is  obviously  of  great 
importance  in  determining  the  question,  often  involved  in  obscurity,  by  whom 
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the  aflfray  was  commenced,  or  who  was  most  to  blame  during  the  progress. 
Such  proof  accordingly  is  clearly  competent,  and  has  been  frequently  admitted 
in  practice.  For  the  same  reason,  the  panel's  former  acts  of  aggression,  if 
violent  and  repeated,  and  especially  if  recent,  are  just  grounds  of  presumption 
against  him,  as  they  show  the  true  character,  the  quo  animo  of  the  fatal  blow. 
Such  matters,  accordingly,  may  always  be  proved  by  the  prosecutor  de  recenti, 
and  even  for  a  remote  period,  if  libelled  on  under  the  name  of  previous  malice ; 
and  in  every  case,  if  the  panel  begins  to  cross-examine,  or  point  to  evidence  as 
to  his  peaceable  character,  the  prosecutor,  till  his  proof  is  closed,  may  rebut  it 
by  contrary  evidence.  Sometimes  a  proof  of  the  character  of  the  party  injured 
is  competent,  in  relation  to  the  matter  libelled.  Thus,  in  assaults  or  homicides 
in  rixa,  proof  of  his  quiet,  peaceable  temper,  is  competent,  and  has  been  fre- 
quently admitted.  In  cases  of  rape  also  the  character  of  the  woman  may 
competently  be  inquired  into,  as  it  enters  into  the  essence  of  the  question  whether 
the  connection  was  forced  or  voluntary.  In  several  cases  such  proof  has  been 
admitted,  both  of  general  loose  behavior  and  specific  acts  of  impropriety,  though 
at  the  distance  of  years  before ;  and  they  enter  so  deeply  into  the  essence  of  the 
case,  and  their  relevancy  and  competency  can  never  be  the  subject  of  dispute." 

In  a  very  recent  crown  case  reserved,  the  question  was  considered,  how  far, 
in  the  first  instance,  the  prosecutor  can  have  recourse  to  this  kind  of  testimony, 
not  for  the  purpose  of  establishing  the  guilt  of  the  accused,  but  to  show  that  the 
witness,  a  policeman,  had  had  probable  cause  for  arresting  him  on  suspicion  that 
he  had  committed  a  felony.  Eegina  v.  Turberfield,  34  Law  Journal,  M.  C.  120 ; 
Leigh  &  Cave  C.  C  496 ;  10  Cox  C.  C.  1.  Upon  an  indictment  for  assaulting 
a  peace  officer  in  the  execution  of  his  duty,  where  the  assault  was  committed  by 
the  prisoner  in  resisting  his  arrest  by  the  officer  on  a  charge  of  felony,  the  officer 
cannot,  upon  his  examination  in  chief,  be  questioned  as  to  his  knowledge  of  the 
prisoner's  character  for  the  purpose  of  showing  that  he  had  reasonable  cause  to 
suspect  the  prisoner  of  having  committed  the  felony  for  which  he  was  arrested. 
The  proper  course,  under  such  circumstances,  is  to  ask  the  officer  generally 
whether  he  had  reason  to  suspect  the  prisoner,  leaving  the  prisoner's  counsel  to 
inquire  into  the  grounds  of  the  suspicion,  if  he  thinks  fit  to  do  so.  Pollock  C. 
B. :  "  We  are  all  of  opinion  that  the  question  ought  not  to  have  been  put  to  the 
police  constable  in  the  form  in  which  it  was  put.  The  question  is,  '  What  did 
you  know  had  been  the  prisoner's  previous  character  ?  '  It  is  not.  What  did  you 
know  of  the  prisoner  ?  but.  What  did  you  know  of  the  prisoner's  character  ?  It 
was  open  to  the  police  constable  to  state  in  general  terms  that  he  had  reason  to 
suspect  the  prisoner  of  having  stolen  the  trees ;  but  we  think  that  he  was  not 
justified  in  his  examination  in  chief  in  going  into  the  grounds  of  his  suspicion. 
Those  may  be  inquired  into  by  the  other  side,  if  they  think  fit,  upon  cross-exami- 
nation. Then  the  police  constable's  answer  was  rather  worse  than  the  question, 
and  brought  out  what  it  is  the  object  of  the  law  to  prevent  coming  out  in  that 
way  so  as  to  damage  the  prisoner."  Eegina  v.  Turberfield,  Leigh  &  Cave  C.  C. 
496 ;  10  Cox  C.  C.  1.  "  It  is  submitted  that  this  decision  is  erroneous,''  writes 
Mr.  Greaves  in  a  learned  note.  "  Every  constable  is  justified  in  arresting  any  per- 
son whom  he  has  reasonable  grounds  to  suspect  of  having  committed  a  felony ;  and 
in  every  case  where  the  question  arises  whether  he  had  such  reasonable  grounds  of 
suspicion,  it  is  perfectly  clear  that  it  is  competent  to  prove  the  grounds  of  such 
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suspicion ;  otherwise  a  right  to  apprehend  would  exist  without  the  power  of 
justifying  the  arrest.  In  civil  cases  (unless  the  defendant  be  authorized  to  plead 
the  general  issue  by  statute)  the  grounds  of  suspicion  must  be  alleged  in  a  plea 
to  an  action  for  the  arrest ;  Davis  o.  Russell,  6  Bingham,  364 ;  Hailes  o.  Marks, 
7  Hurlstone  &  Norman,  56 ;  and  the  reason  is  that,  whether  there  were  reasonable 
grounds  of  suspicion  is  a  mixed  question  of  law  and  fact ;  West  v.  Baxendale,  9 
Common  Bench,  141 ;  and  as  where  the  grounds  of  suspicion  are  alleged  in  a  plea, 
they  must  be  proved  on  the  trial ;  so  where  the  general  issue  is  given  by  statute, 
they  must  be  proved  on  the  trial ;  Davis  v.  Russell,  ubi  supra ;  and  so  in  a 
criminal  case  like  the  present  the  grounds  of  suspicion  must  be  proved,  in  order 
that  the  jury  may  determine  whether  in  fact  the  grounds  existed,  and  that  the 
court  may  decide,  if  they  did  exist,  whether  they  were  reasonable  grounds.  If 
a  witness  were  asked  whether  he  had  reasonable  grounds  of  suspicion,  the  ques- 
tion would  clearly  be  erroneous  ;  as  the  answer  would  be  a  conclusion  of  law  and 
fact.  In  these  cases  '  the  question  is  on  what  grounds  and  motives  the  constable 
acted  at  the  time,'  per  Burrough  J.  in  Davis  v.  Russell.  Now  it  cannot  be 
doubted  that  the  bad  character  of  the  party  may  form  one  ground  of  suspicion : 
and  the  ordinary  rule  applicable  to  the  receipt  of  evidence  of  character  is  that 
general  evidence  is  alone  admissible ;  but  in  a  case  like  the  present,  as  both  the 
general  character  of  the  pai'ty  and  particular  facts  might  operate  on  the  mind  of 
the  constable,  it  is  plain  that  evidence  of  both  would  be  admissible.  It  is  obvi- 
ous too  that  the  general  character  of  the  party  might  be  infamous,  and  yet  the 
constable  might  himself  know  nothing  of  such  general  character  except  from 
what  he  had  been  told  by  others ;  to  limit  the  question  therefore  to  what  the 
constable  knew  of  the  prisoner  would  be  to  exclude  all  evidence  of  his  general 
character,  which  possibly  formed  a  most  material  ground  of  suspicion.  Lastly, 
evidence  of  the  character  or  conduct  of  a  prisoner  is  always  admissible  in  order 
to  show  that  the  acts  of  others,  especially  of  officers  of  justice,  are  lawful ;  which 
is  a  totally  diflferent  issue  from  that  raised  as  to  the  guilt  of  the  prisoner,  though 
that  issue  may  depend  upon  the  other."    3  Russell  on  Crimes,  304  note.  4th  ed. 
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HUary  Term  1830. 

Adulterer  —  Taking  Q-oods  hy  the  Delivery  of  Adulteress. 

An  adulterer  stole  jointly  with  the  wife,  money  and  plate,  wearing  apparel  and  goods, 
of  the  property  of  the  husband.    Held,  that  he  was  guilty  of  larceny. 

The  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Gaselee  at  the  Summer  Assizes  for  the  county  of  Surry,  1829,  on 
an  indictment  which  charged  him  with  stealing  150Z.  in  money 
and  plate,  wearing  apparel  and  goods  to  the  amount  of  70Z.  the 

'  1  Moody  C.  C.  243.    Overruling  Rex  u.  Clark,  1  Moody  C.  C.  376  note 
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property  of  Peter  Stocker,  in  his  dwelling-house  in  the  parish  of 
Saint  Mary,  Lambeth,  on  the  11th  July. 

The  prisoner  and  his  wife  had  lodged  about  a  year  and  half  at 
the  prosecutor's  and  had  the  front  room  on  the  first  floor.  About 
half  past  ten  on  the  night  of  the  robbery  (Saturday  11th  July) 
prosecutor  went  out,  leaving  his  wife  and  a  little  child  and  the 
prisoner  in  his  house.  He  left  his  wife  in  the  care  of  the  house 
and  property,  and  she  had  the  keys  of  the  drawers  in  which  the 
money  was.  On  his  return  a  little  before  twelve  he  found  a  person 
in  charge  of  his  house,  but  his  wife,  child,  the  prisoner,  and  the 
property  stated  in  the  indictment,  were  gone. 

During  the  absence  of  the  prosecutor,  the  prisoner  called  a 
hackney  coach,  and  put  into  it  a  great  many  boxes,  &c.  which, 
with  the  prosecutor's  child,  he  took  and  left  at  a  house  in  Camber- 
well,  to  which  he  had  gone  a  day  or  two  before  with  the  prosecu- 
tor's wife,  passing  her  for  his  own,  and  had  hired  lodgings.  He 
left  the  child  and  property  there,  and  said  he  should  go  for  his 
wife  and  bring  her  in  a  quarter  of  an  hour.  He  accordingly  went 
to  the  Surry  Theatre,  whither  the  prosecutor's  wife  had  gone  a 
few  minutes  before,  and  took  her  with  him  to  Camberwell,  where 
they  lived  together  till  the  prisoner  was  apprehended.  The  wife 
took  a  small  basket  with  her. 

The  prosecutor's  wife  was  called  for  the  prisoner,  and  swore 
there  was  none  of  the  property  but  what  she  had  herself  taken,  or 
given  to  the  prisoner  to  take. 

The  learned  judge  had  begun  to  sum  up,  and  was  telling  the 
jury  that  if  they  believed  the  prosecutor's  wife,  the  prisoner  must 
be  acquitted,  when  the  following  passage  from  1  Russell,  19,  was 
shown  to  him. 

"  But  it  should  be  observed  that  if  the  wife  steal  the  goods  of 
the  husband  and  deliver  them  to  B.,  who  knowing  it,  carries  them 
•  away,  B.  being  the  adulterer  of  the  wife,  this  according  to  a  very 
good  opinion  would  be  felony  in  B.,  for  in  such  case  no  consent  of 
the  husband  can  be  presumed."  Dalton,  cap.  104,  pi.  268,  269  ; 
new  edition,  c.  157,  p.  504. 

Upon  the  authority  of  this  passage  the  learned  judge  directed 
the  jury  to  find  the  prisoner  guilty,  and  respited  the  sentence  to 
take  the  opinion  of  the  Judges. 

The  jury  found  that  the  prisoner  stole  the  property  jointly  with 
the  wife. 
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At  a  meeting  of  all  the  Judges  in  Hilary  term  1830,  this  case 
was  argued  by 

Clarkson,  for  the  prisoner.  There  is  no  felony  proved  on 
which  this  conviction  can  be  supported.  The  first  proposition  to 
be  established  is,  that  if  a  wife  take  the  goods  of  her  husband  and 
deliver  them  to  a  stranger,  this  is  no  felony  in  the  stranger ;  and 
the  reason  is,  the  identity  of  husband  and  wife,  and  the  kind  of 
interest  she  has  in  the  husband's  goods ;  which,  as  regards  the 
person  so  receiving  the  goods,  makes  his  taking  not  the  taking 
of  the  goods  of  a  stranger.  Hawkins  P.  C.  lib.  1,  c.  33,  §  32. 
"  It  is  certain  that  a  feme  covert  may  be  guilty  thereof  by  steal- 
ing the  goods  of  a  stranger,  but  not  by  stealing  her  husband's, 
because  a  husband  and  wife  are  considered  but  as  one  person  in 
law ;  and  the  husband  by  endowing  his  wife  at  the  marriage,  with 
all  his  worldly  goods,  gives  her  a  kind  of  interest  in  them ;  for 
which  cause  even  a  stranger  cannot  commit  larceny  in  taking  the 
goods  of  the  husband  by  the  delivery  of  his  wife,  as  he  may  by 
taking  away  the  wife  by  force  and  against  her  will  together  with 
the  goods  of  the  husband."  And  the  same  is  laid  down,  1  Hale  P. 
C.  513,  514,  and  21  Hen.  VI.  Fitzherbert,  Coronne,  455,  3  Insti- 
tute, 110,  are  given  as  authorities,  and  the  reason  there  given  is, 
that  it  is  quasi  by  consent  of  the  husband.  The  passage  referred  to 
in  3  Institute,  110,  is :  "  The  wife  cannot  steal  the  goods  of  her  hus- 
band, for  they  be  not  the  goods  of  another,  for  the  husband  and  wife 
are  one  person  in  law,  duse  animse  in  carne  una."  But  it  is  said  that 
the  prisoner  here  is  not  in  the  same  situation,  because  he  is  an  adul- 
terer. As  to  that,  the  facts  stated  do  not  show  any  previous  adultery ; 
but  assuming  that  he  was  an  adulterer  before  and  at  the  time  of  the 
taking,  it  then  becomes  necessary  to  examine  the  authority  on 
which  the  position  cited  by  the  learned  judge  from  1  Russell  rests, 
and  it  will  be  found  to  depend  on  Dalton,  c.  154,  where  after 
laying  down  the  same  law  as  already  contended  for,  it  is  said: 
"  If  a  married  woman  shall  deliver  to  her  adulterer  her  husband's 
goods,  this  is  felony  in  the  adulterer.  Lecture  Mr.  Cook."  I  have 
not  been  able  to  find  what  this  reference  means,  or  who  Mr.  Cook 
was.  It  is  true  that  in  1  Hale  P.  C.  516,  this  opinion  of  Dalton  is 
referred  to,  but  merely  as  his  opinion.  In  Dalton  it  is  stated 
not  to  be  felony  when  the  wife  delivers  to  a  stranger ;  and  the 
authorities  referred  to  in  the  margin  of  Dalton  (Fitzherbert,  Co- 
ronne, 455,  Br.  Coronne,  142,  Stam.  27)  all  support  the  position 
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contended  for.  But  it  is  said  in  Dalton,  that, "  if  any  man  take  an- 
other man's  wife  with  her  husband's  gopds  against  the  husband's 
will,  this 'also  is  felony."  Now  the  true  principle  from  the  authori- 
ties already  cited  is  not  that  it  is  against  the  husband's  will,  because 
that  is  in  truth  so  in  the  ordinary  case  when  the  wife  consents; 
but  that  it  is  done  with  the  wife's  consent,  and  therefore  is  not  fel- 
ony. The  authorities  in  the  margin  of  Dalton  are  Br.  Ooronne, 
77,  Stam.  27,  and  upon  reference  to  the  originals,  it  appears  that 
they  all  go  on  the  non-consent  of  the  wife,  she  being  taken  with 
the  goods  against  her  will. 

Bayley  J.  Supposing  they  both  take  together,  and  it  is  a 
joint  act,  is  it  not  felony  then  ? 

Lord  Tenterden.  That  is  the  fact  as  found  here,  that  the  pris- 
oner stole  the  goods  jointly  with  the  wife. 

Then  as  she  has  a  kind  of  interest  in  and  authority  over  the 
husband's  goods,  as  she  consents  and  gives  permission,  even  then 
the  man  cannot  be  said  to  take  the  goods  of  a  stranger.  It  clearly 
is  not  felony  in  her ;  and  therefore  as  the  act  of  taking  is  joint 
it  cannot  be  so  in  him.  If  the  wife  has  such  an  interest  in  the 
husband's  goods,  her  presence  makes  it  impossible  to  be  felony ; 
because  the  taking  must  be  against  her  consent,  as  well  as  against 
the  husband's.  Harrison's  Case,  1  Leach  C.  C.  47,  shows  that  the 
taking  must  be  against  the  wife's  consent :  so  also  2  Bast  P.  C. 
568,  and  in  1  Hale  P.  C.  514.  But  if  a  man  take  away  another  man's 
wife  against  her  will,  cum  bonis  viri,  this  is  felony  by  the  statute 
of  Westminster,  c.  34.  But  if  it  be  by  consent  of  the  wife,  though 
against  the  consent  of  the  husband,  it  seems  to  be  no  felony  but  a 
trespass  ;  for  it  cannot  be  a  felony  in  the  man  unless  it  be  a  felony  in 
the  woman  who  consented  to  it.  13  Ass.  6.  The  non-applica- 
tion of  the  doctrine  hitherto  shows,  that  taking  away  the  goods  of 
the  husband  with  the  consent  of  the  wife  cannot  be  felony ;  as  in 
the  frequent  transactions  of  life,  where  criminality  of  another  de- 
scription is  the  object  between  the  stranger  and  the  wife,  it  cannot 
but  happen  that  some  property  of  the  husband's  is  taken  away. 
If  the  doctrine  suggested  be  law,  men  so  engaged,  however  crimi- 
nal in  other  respects,  would  incur  the  penalties  to  which  they 
have  certainly  hitherto  not  been  thought  amenable. 

Upon  the  ground  therefore  that  no  previous  adultery  is  shown, 
or,  if  so,  that  the  consent- of  the  wife  makes  it  impossible  that  the 
prisoner  could  be  guilty  of  felony  in  a  joint  taking  with  her,  it  is 
submitted  that  the  conviction  is  illegal. 
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The  Judges  held  that  this  was  larceny,  for  though  the  wife  con- 
sented it  must  be  considered  that  it  was  done  invito  domino  and 
the  conviction  was  affirmed. 


Regina  v.  Featherstone.^ 

June  3,  1854. 

Adulterer  —  Taking  Goods  hy  the  Delivery  of  Adulteress. 

The  prisoner  was  charged  with  stealing  twenty-two  sovereigns  and  some  wearing 
apparel.  The  prosecutor's  wife  took  from  the  prosecutor's  bed-room  thirty-five 
sovereigns  and  some  articles  of  clothing,  and  left  the  house,  saying  to  the  prisoner, 
who  was  in  a  lower  room,  "  It's  all  right,  come  on."  The  prisoner  and  the  prose- 
cutor's wife  were  afterwards  seen  together,  and  were  traced  to  a  public  house, 
where  they  slept  together.  When  taken  into  custody,  the  prisoner  had  twenty- 
two  sovereigns  on  him.  The  jury  found  the  prisoner  guilty  on  the  ground  that  he 
received  the  sovereigns  from  the  wife,  knowing  that  she  took  them  without  the 
authority  of  her  husband.    Held,  that  the  conviction  was  right. 

The  prisoner,  George  Featherstone,  was  tried  at  the  Spring 
Assizes  1854,  holden  at  Worcester.  The  indictment  charged  him 
with  stealing  twenty-two  sovereigns  and  some  wearing  apparel. 

It  appeared  that  the  prosecutor's  wife  had  taken  from  the  prose- 
cutor's bedroom  thirty-five  sovereigns  and  some  articles  of  clothing, 
and  that  when  she  left  the  house  she  called  to  the  prisoner,  who 
was  in  a  lower  room  with  the  prosecutor  and  other  persons,  and 
said :  "  George,  it's  all  right ;  come  on."  Prisoner  left  in  a  few 
minutes  after.  The  prisoner  and  the  wife  were  afterwards  seen  to- 
gether at  various  places,  and  eventually  were  traced  to  a  public 
house,  where  they  passed  the  night  together.  When  taken  into 
custody,  the  prisoner  had  twenty-two  sovereigns  upon  him. 

The  jury  found  the  prisoner  guilty,  stating  that  they  did  so  "  on 
the  ground  that  he  received  the  sovereigns  from  the  wife,  knowing 
that  she  took  them  without  the  authority  of  her  husband." 

Whereupon  the  judge,  the  late  Mr.  Justice  Talfourd,  respited 
the  judgment,  admitted  the  prisoner  to  bail,  and  reserved  for  the 
opinion  of  the  Court  of  Criminal  Appeal  the  question,  whetlier  a 
'  Dearsly  C.  C.  369 ;  6  Cox  C.  C.  376. 
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delivery  of  the  husband's  goods  by  the  wife  to  the  adulterer,  with 
knowledge  by  him  that  she  took  them  without  the  husband's  au- 
thority, was  sufficient  to  maintain  the  indictment  for  felony  against 
him.  William  Wightman. 

The  case  was  considered  June  3, 1854,  by  Lord  Campbell  C.  J., 
Alderson  B.,  Coleridge  J.,  Martin  B.  and  Crowdbr  J. 

No  counsel  appeared  on  either  side. 

The  Court  retired  to  consider  their  judgment. 

Lord  Campbell  C.  J.  We  are  of  opinion  that  this  conviction  is 
right.  The  general  rule  of  law  is,  that  a  wife  cannot  be  found 
guilty  of  larceny  for  stealing  the  goods  of  her  husband,  and  that  is 
upon  the  principle  that  the  husband  and  wife  are,  in  the  eye  of  the 
law,  one  person  ;  but  this  rule  is  properly  and  reasonably  qualified 
when  she  becomes  an  adulteress.  She  thereby  determines  her 
quality  of  wife,  and  her  property  in  her  husband's  goods  ceases. 
The  prisoner  was  her  accomplice,  and  the  jury  find  that  he  assisted 
her,  and  took  the  sovereigns,  knowing  that  she  had  taken  them 
without  the  husband's  consent.  It  is  said  in  Russell  on  Crimes, 
vol.  1,  p.  23,  3d  ed.,  that  a  stranger  cannot  commit  larceny  of  the 
husband's  goods  by  the  delivery  of  the  wife ;  but  a  distinction  is 
pointed  out  where  he  is  her  adulterer,  for  which  Dalton's  Justice, 
ch.  157,  p.  353,  is  cited.  "  But  if  the  wife  steal  the  goods  of  her 
husband,  and  deliver  them  to  B.,  who  knowing  it  carries  them 
away,  B.  heing  the  adulterer  of  the  wife,  this  according  to  a  very 
good  opinion,  would  be  felony  in  B. ;  for  in  such  case  no  consent 
of  the  husband  can  be  presumed."  That  case  is  identical  with  the 
present.  The  prisoner  knew  that  it  was  without  the  consent  of 
the  husband.     We  think  the  conviction  was  clearly  right. 

Alderson  B.  An  adulterer  cannot  be  allowed  to  set  up  as 
a  defence  a  delivery  by  the  wife,  when  he  knows  the  circum- 
stances under  which  the  goods  were  taken  by  the  wife  from  the 
husband. 

The  other  learned  Judges  concurred.  Conviction  affirmed. 

Kex  I).  Tolfree  is  the  leading  case  on  this  branch  of  the  law  of  larceny.  No 
counsel  appears  to  have  argued  on  the  part  of  the  Crown ;  and,  from  the  very- 
unsatisfactory  system  of  reporting  the  Crown  Cases  Reserved,  which  then  pre- 
vailed, we  are  only  informed  that  "  The  Judges  held  that  this  was  larceny ;  for, 
though  the  wife  consented,  it  must  be  considered  that  it  was  done  invito  domino." 
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Regina  v.  Featherstone  is  an  important  case,  as  showing  more  clearly  than  any- 
other  the  principle  upon  which  the  law  proceeds :  When  the  wife  becomes  an 
adulteress,  she  thereby  determines  her  quality  of  wife ;  and  her  property  in  her 
husband's  goods  ceases.  It  has  been  well  said  that  she  thus  assumes  the  position 
of  a  mere  stranger,  and  can  no  longer  invoke  the  protection  of  that  quality 
which  she  has  herself  determined.  The  passage  from  Dalton  cited  by  Lord 
Campbell  is  the  foundation  of  this  principle. 
This  subject  wiU  be  discussed  under  the  following  heads :  — 

I.  Where  an  adulterer  takes  goods  jointly  with  the  wife,  he  may  be  guilty  of 
larceny. 

II.  An  intention  to  commit  adultery  is  sufficient. 

III.  In  Regina  v.  Deer,  Leigh  &  Cave  C.  C.  240,  an  adulterer  was  convicted 
of  receiving. 

rV.  Where  the  wife  alone  takes  property  to  her  adulterer's  lodgings,  he  can- 
not be  convicted  on  mere  evidence  that  the  property  is  in  his  lodgings. 

V.  An  adulterer  is  not  guilty  of  larceny  if  he  merely  assist  the  adulteress  in 
carrying  away  her  necessary  wearing  apparel. 

VI.  Where  adultery  is  neither  committed  nor  intended,  a  person  is  not 
guilty  in  aiding  a  wife  in  taking  away  her  husband's  goods. 

Vn.  Conviction  of  the  wife. 

I.  Where  an  adulterer  takes  goods  jointly  with  the  wife,  he  may  be  guilty  of 

larceny. 

The  People  v.  Schuyler,  6  Cowen,  572  (1827),  is  almost  identical  with 
Regina  v.  Featherstone,  and  was  decided  on  the  authority  of  the  passage  cited 
by  Lord  Campbell  from  Dalton.  The  evidence  was,  that  the  prisoner  eloped 
with  L.'s  wife  in  the  night,  carrying  away  with  him  certain  household  furniture 
or  goods  of  L.  secretly  and  unknown  to  L.  The  prisoner  and  L.'s  wife  having 
agreed  to  elope  with  an  intention  that  she  should  live  with  him  as  his  wife,  she 
told  him  of  her  intention  to  take  the  furniture.  He  at  first  declined  taking 
any  thing  beside  her  wearing  apparel ;  and  said  he  would  have  nothing  to  do 
with  the  goods ;  but  at  her  request,  she  saying  that  the  goods  were  her  own, 
he  assisted  in  placing  them  in  a  wagon  when  they  started ;  and  also  assisted 
in  carrying  some  of  them  out  of  the  house.  They  afterwards  lived  together  as 
man  and  wife  in  the  State  o  f  New  Jersey.  The  goods  were  taken  with  the 
intention  of  converting  them  to  the  use  of  the  prisoner  and  L.'s  wife;  and 
afterwards,  up  to  the  time  of  the  trial,  under  the  control  of  the  wife  at  her 
father's. 

Savage  C.  J.,  after  citing  the  passage  from  Dalton,  concludes  a  weU-consid- 
ered  judgment :  "  Here  the  adulterer  did  more  than  merely  receive  stolen  goods 
from  the  wife.  He  assisted  in  stealing  them,  carrying  some  of  them  out  of  the 
house.  He  had  no  reason  to  presume  the  husband's  consent  to  such  a  taking ; 
and  is  plainly  guilty  of  felony." 

In  Regina  v.  Thompson,  1  Denison  C.  C.  549;  4  Cox  C.  C.  191 ;  Temple  & 
Mew  C.  C.  294,  the  defendant  was  indicted  and  found  guilty  of  stealing  nine 
gowns,  two  brass  candlesticks,  one  coffee-pot,  one  dining-table,  two  aprons,  two 
pair  of  boots,  two  pair  of  shoes,  four  shawls,  two  pair  of  stockings,  two  sheets, 
and  two  silk  handkerchiefs,  the  property  of  T.  E.     The  evidence  showed  that 
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the  prisoner,  who  worked  and  lodged  at  the  house  of  the  prosecutor,  went  away 
on  the  4th  of  January  1848,  with  the  prosecutor's  wife.  That  they  went  to 
Birmingham,  where  they  lived  together  as  man  and  wife  for  more  than  a  year. 
That  they  took  with  them  from  the  prosecutor's  house  a  box  belonging  to  the 
prosecutor,  containing  the  wife's  wearing  apparel,"  and  also  a  coffee-pot  and  two 
candlesticks,  the  property  of  the  prosecutor.  The  wife  of  the  prosecutor  was 
examined,  and  gave  very  contradictory  evidence  as  to  what  passed  at  the  time 
of  leaving  the  prosecutor's  house.  She  stated  however,  as  part  of  her  evidence, 
that  the  prisoner  assisted  in  placing  the  things  in  the  box,  and  in  removing  the 
box  from  the  cellar  to  the  cart  in  which  it  was  taken  away.  It  appeared 
further,  that  on  the  parties  arriving  in  Birmingham,  the  box  was  opened,  and 
the  prisoner  saw  its  contents.  That  the  coffee-pot  and  candlesticks  were  used 
by  them  in  their  houses  at  Birmingham,  and  that  these  articles  were  afterwards 
sold  by  the  prosecutor's  wife.  That  the  prisoner  there  pledged  some  articles  of 
the  wearing  apparel,  and  applied  the  money  for  his  own  purposes. 

The  chairman,  in  summing  up,  directed  the  jury  to  find  the  prisoner  guilty,  if. 
they  came  to  the  one  or  the  other  of  the  following  conclusions —  either  that  the 
prisoner,  going  away  with  the  prosecutor's  wife  for  the  purpose  of  an  adulterous 
intercourse,  was  engaged  jointly  with  her  in  taking  the  goods ;  or,  secondly, 
that  not  being  a  party  to  the  original  taking  or  removal,  the  prisoner,  after 
arriving  at  Birmingham,  appropriated  any  part  of  the  goods  to  his  own  use. 
The  jury  found  the  prisoner  guilty,  adding,  that  they  did  so  on  the  ground  that 
there  was  adjoint  taking  by  the  prisoner  and  the  prosecutor''s  wife.  The  counsel 
for  the  prisoner  applied  to  the  court  to  reserve  the  question,  and  the  cases  of 
Regina  v.  Clark,  1  Moody  C.  C.  376  note,  and  Regina  v.  Rosenberg,  1  Carriug- 
ton  &  Kirwan,  233,  were  cited.  The  court  accordingly  requested  the  opinion 
of  the  Judges  on  the  question,  whether  the  case  was  properly  left  to  the  jury, 
and  the  conviction  good.  On  the  27th  April  1850,  the  case  was  considered 
before  the  Court  of  Criminal  Appeal,  consisting  of  Lord  Campbell  C.  J.,  Parke 
B.,  Alderson  B.,  Cresswell  J.  and  Erie  J.,  who  were  unanimously  of  opinion  that 
the  conviction  was  right. 

The  marginal  note  in  Regina  v.  Thompson,  as  reported  by  Deniaon,  is  as 
follows:  "  A.  assists  the  wife  of  B.  to  take  B.'s  goods,  which  were  afterwards 
used  by  them  in  common,  without  the  consent  of  B. ;  held,  evidence  to  warrant 
a  conviction  against  A.  of  larceny ; "  to  which  the  reporter  has  appended  the 
following  note:  "The  editor  feels  some  doubt  whether  the  precise  effect  of 
the  judgment  is  given  in  the  marginal  note.  If  the  judgment  is  to  be  under- 
stood to  sanction  the  opinion  of  the  jury  that  the  joint  taking,  per  se,  con- 
stituted larceny,  the  marginal  note  is  correct.  But  if  the  element  of  adultery, 
though  apparently  deemed  immaterial  by  the  jury,  was  considered  essential  by 
the  court,  the  marginal  note  should  be  as  follows :  '  A.,  who  was  then  living,  or 
intending  to  live,  in  adultery  with  the  wife  of  B.,'  assists  her  in  taking  the  goods 
of  B.  &c.  as  above.  This  would  seem  to  be  the  more  correct  view  of  the 
case,  inasmuch  as  the  mere  taking,  jointly  with  the  wife,  would  not  prima  facie 
be  a  trespass,  since  a  wife  is  presumed  to  be  the  agent  of  her  husband.  Nor 
would  the  subsequent  use  by  A.,  jointly  with  the  husband,  alter  the  case. 
But  as  soon  as  the  element  of  adultery,  actual  or  intended,  enters  into  the  case, 
the  presumption  of  agency  is  rebutted,  and  the  taking  by  A.  becomes  a  trespass. 
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which,  if  felonious,  is  a  larceny,  and  the  wife  would  be  a  co-trespasser,  and 
criminally  liable,  were  it  not  for  the  legal  theory  which  identifies  her  with  her 
husband,  and  so  prevents  a  taking  of  his  goods  by  her  from  being  larceny." 

n.  An  intention  to  commit  adultery  is  sufficient. 

Where  the  prosecutor  and  his  wife  were  on  bad  terms,  and  she  arranged  with 
the  prisoner  to  elope  with  him  and  live  together  as  man  and  wife,  and  the  prisoner 
desired  her  to  bring  all  the  money  she  could,  and  to  get  the  money  and  boxes  of 
clothes  ready  by  a  particular  night,  when  he  would  come  for  them  and  take  her 
away ;  and  she  put  £17  into  the  boxes,  which  already  contained  her  clothes,  two 
watches,  some  silk  handkerchiefs,  and  about  £4,  and  sat  up  after  her  husband 
had  gone  to  bed  till  the  prisoner  came,  took  him  into  the  room  where  her 
husband  was  asleep,  and  he  took  the  boxes  away,  and,  if  her  husband  had 
remained  asleep,  she  would  have  gone  off  with  the  prisoner,  but,  as  her  husband 
awoke,  she  was  obliged  to  stay.  It  did  not  appear  that  any  adultery  had  been 
committed.  The  boxes  were  locked  by  the  wife,  and  were  found  in  that  state  in 
the  possession  of  the  prisoner,  and  were  unlocked  with  keys  produced  by  the 
wife.  Coleridge  J.  directed  the  jury  that,  if  the  prisoner  took  any  of  the  hus- 
band's property,  there  then  being  an  intention  to  commit  adultery  with  the  wife, 
he  was  guilty  of  larceny ;  and  that,  having  told  the  wife  to  bring  all  the  money 
that  she  could,  it  was  for  them  to  consider  whether  he  did  not  intend  to  steal  the 
property  taken  away,  although  he  might  not,  at  the  time  of  the  taking,  know 
exactly  of  what  that  property  consisted.  Regina  v.  ToUett,  Carrington  &  Marsh- 
man,  112. 

Where  the  prisoner  lodged  at  the  prosecutor's  house,  and  knew  that  he  would 
have  to  go  out  very  early  in  the  morning,  and  engaged  a  porter  to  be  near  the 
house  at  seven  o'clock  with  his  cart ;  the  prisoner  and  the  wife  of  the  prosecutor 
were  then  jointly,  engaged  in  the  house  in  packing  up  the  articles  alleged  to  be 
stolen  in  boxes,  and  when  so  packed  the  prisoner  brought  the  boxes  out,  and 
they  were  put  in  the  cart  and  driven  t-o  the  station,  the  prisoner,  the  wife,  and 
her  three  children  accompanying  them,  and  all  went  by  the  train  to  Leeds. 
A  fortnight  afterwards  the  prisoner  and  the  wife  were  found  living  together  at 
Leeds,  in  a  house  which  she  had  taken  in  her  own  name,  and  all  the  property 
taken  was  found  there.  The  wife  was  called  as  witness  for  the  prisoner,  and 
swore  that  they  neither  had  committed  adultery,  nor  gone  away  for  that  purpose. 
The  jury  were  told  that  if  they  were  satisfied  that  the  prisoner  and  the  wife, 
when  they  took  the  property,  went  away  for  the  purpose  of  having  adulterous 
intercourse,  and  had  afterwards  effected  that  purpose,  they  ought  to  convict; 
but  that  if  they  believed  the  wife  that  they  did  not  go  away  with  any  such  pur- 
pose, and  had  never  committed  adultery,  they  ought  to  acquit.  The  jury  found 
the  prisoner  guilty  of  larceny,  and  the  conviction  was  affirmed.  Kegina  v. 
Berry,  Bell  C.  C.  95. 

Where  the  prosecutor's  wife,  taking  with  her  articles  of  her  wearing  apparel, 
eloped  with  the  prisoner,  the  clothes  were  found  in  a  trunk  belonging  to  the 
prisoner,  of  which  the  wife  had  the  key,  which  the  prisoner  had  given  her,  and 
she  said  she  put  them  there;  the  name  of  the  wife, was  changed,  and  a  passage 
ticket  taken  out  in  the  joint  name  of  Walker.  Lefroy  C.  J.  left  the  case  to 
the  jury,  and  the  prisoner  was  convicted.     Regina  v.  Glassie,  7  Cox,  1.     This 
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case  is  extremely  ill  reported,  and  very  little  reliance  can  be  placed  on  it. 
The  facts  above  stated  are  culled  from  the  different  parts  of  the  report. 

Kegina  v.  Mutters,  10  Cox  C.  C.  50,  and  Leigh  &  Cave  C.  C.  511  (1865),  is 
the  latest  crown  case  reserved.  On  an  indictment  for  larceny,  it  appeared  that 
the  prisoner  was  a  servant  of  the  prosecutor,  and  that  he  was  seen  to  bring  a 
box  out  of  the  house  of  his  master  on  the  28th  of  July,  and  that  on  the  night  of 
that  day  the  prisoner  and  the  prosecutor's  wife  occupied  the  same  bedroom  at 
Bath,  and  that  in  that  room  a  police  constable  found  them  together,  and  charged 
the  prisoner  with  stealing  spoons  and  a  watch  of  the  prosecutor.  He  said:  "I've 
not  stolen  any  thing ;  what  I  have  taken  away  is  with  her  consent "  (nodding  to 
the  wife) .  She  said :  "Yes ;  I  told  him  to  get  a  fly,  and  take  the  boxes."  The 
constable  pointed  out  a  box,  and  said:  "  That  is  the  prosecutor's."  She  said: 
"  Yes,  that  is  the  only  thing  which  I  have  got  of  his."  The  constable  took  the 
watch  from  the  prisoner's  person.  The  constable  examined  a  box  which  the 
prisoner  admitted  to  be  his,  and  found  on  the  top  several  articles  of  female 
apparel,  and  under  these  some  silver  spoons  and  sugar  tongs  of  the  prosecutor. 
The  prisoner  said,  "  I  did  not  know  the  silver  was  there ;  the  watch  is  Mrs.  F.'s : 
I  got  it  from  her."  The  wife  proved  that  she  ordered  the  prisoner  to  get  a  fly  and 
take  away  the  boxes,  and  that  the  prisoner  was  not  there  when  she  was  packing. 
He  did  not  know  of  her  putting  in  the  spoons  or  sugar  tongs.  It  was  objected 
that  the  charge  against  the  prisoner  could  not  be  maintained,  as  he  was  acting 
under  the  control  of  his  mistress,  and  that  she  could  not  be  legally  charged 
with  stealing  from  her  husband ;  the  jury  were  directed  that  if  the  prisoner  and 
the  wife  went  away  with  the  intention  of  carrying  on  an  adulterous  intercourse, 
and  if  he,  when  so  going  away,  was  concerned  in  taking  away  the  property  of 
the  prosecutor,  he  was  guilty ;  and,  upon  a  point  so  raised,  Erie  C.  J.,  after 
argument  for  the  prisoner,  said :  "  Upon  these  facts  the  taking  of  the  box  animo 
adulterii  was  evidence  of  larceny.  The  prisoner  took  his  master's  property, 
and  with  it  his  master's  wife,  with  the  intention  of  committing  adultery.  The 
conviction  must  therefore  be  affirmed."  Regina  v.  Mutters,  10  Cox  C.  C.  50; 
Leigh  &  Cave  C.  C.  511. 

III.  In  Kegina  v.  Deer,  Leigh  &  Cave  C.  C.  240,  an  adulterer  was  convicted  of 

receiving. 

In  this  case  the  prisoner,  having  lodged  in  the  prosecutor's  house  about  a  year, 
left,  but  there  was  no  evidence  as  to  the  time  or  manner  of  his  leaving.  The 
next  day  the  prosecutor's  wife  left,  with  only  a  small  bundle  under  her  arm. 
The  prisoner  was  apprehended  on  board  a  vessel  bound  to  Quebec,  in  company 
with  the  wife,  who  was  passing  under  the  name  of  Mrs.  Deer,  and  the  prisoner 
had  tickets  for  Quebec,  in  the  names  of  Mr.  and  Mrs.  Deer.  A  great  quantity 
of  the  prosecutor's  property,  very  much  more  than  could  have  been  comprised 
in  the  wife's  bundle,  and  not  confined  to  the  wife's  clothes,  was  found  in  the 
prisoner's  cabin  and  on  his  person,  on  the  10th  of  April,  and  it  had  been  missed 
on  the  evening  of  the  9th  of  that  iwonth.  There  was  no  other  evidence  who  had 
taken  the  articles  from  the  house.  The  jury  found  the  prisoner  guilty  of  re- 
ceiving, knowing  the  goods  to  have  been  stolen.  No  counsel  appeared  on  either 
side. 

Pollock  C.  B.     "  In  this  case  the  prisoner  was  lodging  in  the  house  of  the 
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prosecutor,  and  disappeared  under  circumstances  which  are  not  disclosed.  The 
.prosecutor's  wife  afterwards  left  her  home ;  and  the  prisonei;  is  subsequently 
found  with  her  and  in  possession  of  a  large  quantity  of  the  prosecutor's  property, 
some  part  being  actually  upon  his  person.  We  are  of  opinion  that  there  is  some 
evidence  to  support  the  conviction.'' 

It  will  be  observed  that  no  grounds  are  given  for  this  decision.  The  language 
of  the  court  is  very  guarded :  "  We  are  of  opinion  that  there  is  some  evidence," 
&c.  Mr.  Greaves  remarks  :  "As  the  only  possible  inferences  from  the  facts  are 
either  that  the  prisoner  took  the  goods,  or  joined  with  the  wife  in  taking  them, 
or  that  the  wife  took  them  or  part  of  them,  and  afterwards  delivered  them  to  the 
prisoner,  it  is  clear  that  he  was  guilty  of  stealing  and  not  of  receiving,  and 
therefore  this  decision  is  wrong."  1  Russell  on  Crimes,  44  note.  4th  ed.  It 
may  well  be  doubted  whether  it  can  be  sustained  on  any  ground. 

IV.  Where  the  wife  alone  takes  property  to  her  adulterer''s  lodgings  he  cannot 

be  convicted  on  mere  evidence  that  the  property  is  in  his  lodgings. 

Where  the  prisoner  does  not  take  away  the  goods  in  company  with  the  wife, 
but  she  brings  them  to  his  lodgings,  and  there  commits  adultery  with  him,  and 
no  distinct  possession  of  the  goods  on  the  part  of  the  prisoner  is  shown,  he  can- 
not be  convicted.  The  prisoner  induced  the  prosecutor's  wife  to  go  to  his  lodg- 
ings, and  she  took  with  her  a  quantity  of  goods,  not  consisting  of  female  apparel, 
or  of  articles  exclusively  for  female  use,  and  they  were  put  into  the  prisoner's 
lodgings,  and  the  prisoner  and  the  prosecutor's  wife  slept  together  there  as  man 
and  wife  ;  but  the  goods  could  not  be  traced  to  the  individual  possession  of  the 
prisoner  by  any  particular  act  of  his,  but  it  could  only  be  shown  that  they  were 
found  at  his  lodgings,  some  of  them  in  the  room  in  which  he  and  the  prosecutor's 
wife  slept  together ;  and  Lord  Denman  C.  J.  and  Parke  B.  concurred  in  thinking 
that  there  was  not  enough  to  convict  the  prisoner.  Kegina  v.  Rosenberg,  1  Car- 
rington  &  Kirwan,  233.  If  any  separate  act  of  possession  had  been  shown  the 
point  would  have  been  reserved. 

V.  An  adulterer  is  not  guilty  of  larceny  if  he  merely  assist  the  adulteress  in 

carrying  away  her  necessary  wearing  apparel. 

Upon  an  indictment  for  stealing  a  bonnet,  books,  and  goloshes,  it  appeared 
that  the  prisoner,  being  a  lodger  in  the  prosecutor's  house,  agreed  with  his  wife 
that  they  should  go  away  and  live  together  in  adultery.  He  went  away  leaving 
the  husband  and  wife  together ;  then  the  husband  went  out  to  work,  and  then 
the  wife  went  after  the  prisoner.  They  were  overtaken  on  the  road  in  company 
together,  and  he  was  carrying  a  bandbox  containing  goloshes  and  boots,  the 
wearing  apparel  of  the  wife  of  the  prosecutor,  and  so  in  law  his  property.  The 
Judges  were  all  of  opinion  that,  as  the  prisoner  was  only  assisting  in  carrying 
away  the  necessary  wearing  apparel  of  the  wife,  the  conviction  could  not  be  sus- 
tained.    Regina  v.  Fitch,  Dearsly  &  Bell  C.  C.  187. 

In  Regina  u.  ToUett,  Carrington  &  Marshman,  112,  Carrington  contended 
that  if  a  wife  eloped  with  an  adulterer,  it  would  be  no  larceny  in  the  adulterer  to 
assist  in  carrying  away  her  clothes  ;  but  Coleridge  J.  told  the  jury  that  "  if  she 
elopes  with  an  adulterer  who  takes  her  clothes  with  them,  it  is  larceny  to  steal 
her  clothes,  which  are  her  husband's  property,  just  as  much  as  it  would  be  a 
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larceny  to  steal  her  husband's  wearing  apparel,  or  any  thing  else  that  was  his 
property.  However  the  evidence  in  this  case  goes  further  than  that,"  &c.  This 
opinion,  which  it  will  be  observed  was  not  necessary  to  the  decision  of  the  case, 
was  not  cited  in  Regina  v.  Fitch,  ubi  supra,  but  Coleridge  J.  concurred  in  that 
decision  which  virtually  overrules  his  direction  in  Regina  v.  ToUett;  "  for  where 
the  necessary  wearing  apparel  alone  is  taken,  the  necessity  for  which  it  is  taken 
famishes  the  motive,  and  negatives  the  animus  furandi."  1  Russell  on  Crimes, 
45  note.  4th  ed. 

VI.  Where  adultery  is  neither  committed  nor  intended,  a  person  is  not  guilty  in 
aiding  a  wife  in  taking  away  her  husband's  goods. 

In  Regina  v.  Avery,  Bell  C.  C.  150  (1859),  which  was  an  indictment  for  lar- 
ceny, it  appeared  that  one  prisoner  was  uncle  and  the  other  cousin  of  the  prose- 
cutor's wife,  and  that  on  the  nights  of  the  7th  and  10th  of  February  they  went 
to  the  prosecutor's  house,  without  his  knowledge,  after  he  had  gone  to  bed.  The 
wife  admitted  them  on  each  occasion.  The  first  night  they  packed  and  took 
away,  in  the  wife's  presence,  and  with  her  consent,  a  box  containing  property  of 
the  prosecutor,  and  on  the  second  night  they  took,  in  her  presence  and  with  her 
consent,  a  carpet  and  cooking-pots.  On  the  11th,  after  the  prosecutor  had  gone 
to  his  work,  the  cousin  went  to  the  house,  and  with  the  wife's  consent  carried 
away  a  bed,  and  placed  it  in  a  granary  at  a  short  distance,  requesting  the  person 
who  gave  him  permission  to  do  so  not  to  inform  the  prosecutor.  The  cousin 
then  returned  to  the  house,  and  went  away  with  the  wife,  taking  with  him  a 
basket  containing  property  of  the  prosecutor.  The  wife  left  without  her  hus- 
band's knowledge  or  assent,  and  without  the  intention  of  returning ;  they  went 
together  to  the  house  of  the  uncle.  The  prosecutor  and  a  constable  went  thither 
that  evening,  and  the  uncle  denied  he  had  any  property  of  the  prosecutor's ;  the 
house  was  searched,  and  a  milk-jug  and  several  other  articles  of  the  prosecutor's 
were  found  in  a  bedroom ;  and  boxes  and  other  articles  of  the  prosecutor's  were 
found  in  an  adjoining  house.  The  boxes  had  upon  them  the  address,  "Henry 
Avery,  to  be  left  at  the  Rose  Inn,  Folkstone."  There  was  no  evidence  that  the 
wife  remained  at  the  uncle's  house,  or  that  she  had  committed  adultery  with 
either  prisoner,  or  intended  to  do  so.  The  jury  found  that  the  prisoners  took 
the  goods  without  the  knowledge  or  consent  of  the  husband,  and  with  the  inten- 
tion to  deprive  him  absolutely  of  his  property  in  them,  and  found  the  prisoners 
guilty. 

CocKBURN  C.  J.  delivered  the  opinion.  "  The  conviction  in  this  case  cannot 
be  sustained.  No  adultery  is  shown  to  have  taken  place  between  either  of  the 
prisoners  and  the  prosecutor's  wife,  nor  is  it  found  that  any  was  intended.  The 
goods  were  taken  in  the  presence,  with  the  privity  and  consent  of  the  wife, 
when  she  was  abandoning  her  husband's  dwelling.  It  is  not  necessary  to  lay  it 
down  as  law  that,  supposing  a  stranger  stole  the  goods  of  a  husband,  and  the 
wife  was  privy  to  it  and  consenting,  such  privity  and  consent  on  the  part  of  the 
wife  would,  if  there  was  animus  furandi  in  the  stranger,  exonerate  him  from 
what  would  otherwise  be  larceny.'  In  deciding  that  this  conviction  should  be 
quashed,  it  is  not  necessary  to  adopt  that  doctrine ;  but,  on  the  other  hand,  we 

1  This  point  does  not  appear  to  have  been  yet  determined. 
VOL.  II.  24 
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take  it  to  be  clear  that  a  wife  cannot  be  guilty  of  larceny  in  simply  taking  the 
goods  of  her  husband ;  and  if  a  stranger  do  no  more  than  mej-ely  assist  her  in 
the  taking,  inasmuch  as  the  wife,  as  principal,  cannot  be  guilty  of  larceny,  the 
stranger  as  accessory  cannot  be  guilty.  In  this  case  it  was  not  left  to  the  jury 
to  say  whether  the  prisoners  were  acting  as  principals  when  the  act  was  done,  or 
whether  the  wife  was  the  principal  and  the  prisoner  merely  aiding  and  assisting 
her.  That  finding  might  have  raised  the  question ;  but,  in  its  absence,  we  must 
assume  that  state  of  the  case  which  is  most  favorable  to  the  prisoners,  and  the 
conviction  must  be  quashed." 

VII.    Conviction  of  ihe  wife. 

A  question  might  be  raised  whether,  in  such  oases  as  that  of  Rex  v.  Tolfree  or 
Kegina  ».  Tollett,  where  the  adulterer  was  convicted,  the  wife  also  could  have 
been  found  guilty  of  larceny.  The  passage  from  Dalton  refers  only  to  the  adul- 
terer ;  and  Hale's  argument,  that  it  is  no  felony  in  the  man,  proceeds  on  the 
assumption  that  it  is  no  felony  in  the  woman.  1  Hale  P.  C.  514.  So  Mr. 
Clarkson,  arguendo  in  Kex  i).  Tolfree,  says  :  "  It  clearly  is  not  felony  in  her." 
And  from  Lord  Campbell's  qualification  of  the  general  rule,  that  when  the  wife 
becomes  an  adulteress  she  thereby  determines  her  quality  of  wife,  and  her  prop- 
erty in  her  husband's  goods  ceases,  it  would  seem  to  follow  that  she  thus  assumes 
the  position  of  a  mere  stranger,  and  can  no  longer  invoke  the  protection  of  that 
quality  which  she  has  herself  determined.  And  in  Regina  v.  Avery,  Cockburn 
C.  J.  says :  "  We  take  it  to  be  clear  that  a  wife  cannot  be  guilty  of  larceny  in 
simply  taking  the  goods  of  her  husband ;  and,  if  a  stranger  do  no  more  than  merely 
assist  her  in  the  taking,  inasmuch  as  the  wife,  as  principal,  cannot  be  guilty  of 
larceny,  the  stranger,  as  accessory,  cannot  be  guilty."  "  Surely,  e  converso,  if 
the  stranger  merely  assists  the  wife  in  the  taking  animo  adulterii,  and  is  therefore 
guilty  of  larceny,  it  can  only  be  on  the  principle  that  the  wife  is  equally  guilty. 
In  Regina  v.  Deer,  ante  p.  367,  the  verdict,  that  the  adulterer  was  guilty  of  re- 
ceiving, implied  the  existence  of  a  principal  felon  who  was  guilty  of  stealing. 
Now,  upon  the  evidence,  this  could  be  none  other  than  the  wife ;  and  therefore 
this  decision  also  would  seem  to  countenance  the  opinion  that  the  wife  is  liable 
to  be  convicted  equally  with  her  adulterer,  when  she  takes  part  in  removing  her 
husband's  property.  The  point  however  is  not  of  much  practical  importance, 
as  the  effect  of  including  the  wife  in  the  indictment  would  be  to  exclude  the 
evidence  of  the  husband,  which  in  most  cases  would  entail  the  failure  of  the 
prosecution."  Note  to  Regina  v.  Mutters,  Leigh  &  Cave  C.  C.  p.  616,  where 
the  law  on  this  subject  is  lucidly  stated. 
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•      Commonwealth  v.  Uprichard.^ 

March  Term  1855. 

Larceny  —  Property  stolen  in  a  Foreign  Country  and  brought  into 
this  Commonwealth. 

The  bringing  into  this  commonwealth,  by  the  thief,  of  goods  stolen  in  one  of  the 
British  ProTinces,  is  not  larceny  in  this  commonwealth. 

Shaw  C.  J.  The  defendant,  together  with  Thomas  Carey,  was 
indicted  in  the  municipal  court  for  larceny,  in  stealing  a  large 
number  of  sovereigns  and  other  gold  and  silver  coins,  properly 
enumerated  and  described.  The  indictment  charges  that  the  two 
defendants,  at  Boston,  on  the  27th  of  July  1854,  the  gold  pieces 
and  other  coins,  the  property  of  George  D.  Twinning,  in  his  pos- 
session then  and  there  being,  feloniously  did  steal,  take  and  carry 
away. 

The  evidence  failing  to  prove  a  joint  possession  of  the  stolen 
property  in  this  commonwealth,  the  prosecuting  attorney  submitted 
to  a  verdict  in  favor  of  Carey,  and  proceeded  against  Uprichard ; 
and  afterwards  a  new  indictment  was  found  by  the  same  grand 
jury,  so  that  each  was  tried  as  upon  a  separate  indictment  for  the 
goods  found  in  his  separate  possession.  See  Eex  v.  Barnett, 
reported  in  2  Eussell  on  Crfmes  (7th  Amer.  ed.)  117. 

The  defendant  Uprichard  was  convicted  upon  the  evidence  and 
under  the  instructions  of  the  court;  and  the  judge  finding  the 
case  to  involve  important  questions  of  law,  with  the  consent  of  the 
defendant,  and  conformably  to  the  provision  of  law  in  that  behalf, 
reported  the  same  for  the  consideration  of  this  court. 

By  the  report  it  appears  that  Uprichard  and  Carey  were  soldiers 
in  the  service  of  the  Queen  of  England,  at  Sidney,  in  the  Province 
of  Nova  Scotia ;  that  the  coins  alleged  to  be  stolen  were  partly  the 
property  of  George  D.  Twinning,  a  deputy  commissary  at  the  mili- 
tary station  in  Sidney,  and  partly  the  property  of  the  Queen,  in  the 
care  and  control  of  said  commissary  ;  that  the  property  was  taken 
from  the  military  chest,  without  right,  said  chest  being  in  the  pos- 
session of  said  Twinning ;  that  the  defendants  deserted  at  about 
the  same  time,  with  certain  of  said  coins  in  their  possession,  and 

'  3  Gray,  434. 
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were  found  in  this  State,  each  having  a  part  of  the  stolen  property 
in  his  possession. 

Upon  the  evidence  offered,  the  counsel  for  the  defendants  asked 
the  court  to  rule  that  the  indictment  could  not  be  supported  by  the 
evidence :  1st.  Because  the  law  in  force  at  Sidney  was  not  proved ; 
2d.  Because  said  property,  if  stolen  at  all,  was  stolen  at  Sidney, 
out  of  the  State  of  Massachusetts,  and  out  of  the  United  States ; 
and  the  bringing  of  said  stolen  property  into,  and  the  possession 
of  it  in  Boston,  would  not  constitute  the  crime  of  larceny  in  this 
commonwealth,  and  would  not  support  the  allegation  that  the 
coins  and  other  property  were  feloniously  stolen  in  this  county; 
and  therefore  the  court  had  no  jurisdiction  of  the  offence.  But 
the  court  overruled  the  motion,  and  Uprichard  was   convicted. 

This  is  briefly  stated ;  but  we  understand,  and  so  it  has  been 
understood  in  the  argument,  that  the  court  instructed  the  jury 
that  if  the  property  was  stolen  by  the  defendant  at  Sidney,  in  Nova 
Scotia,  one  of  the  colonies  and  possessions  of  the  Queen  of  Great 
Britain,  and  the  property,  so  stolen,  and  continuing  in  the  pos- 
session of  the  defendant,  was  brought  by  him  into  this  common- 
wealth, and  into  this  county,  the  indictment  charging  him  with 
stealing  them,  being  in  possession  of  the  owner,  in  this  county, 
was  legally  sustained,  and  that  the  defendant  could  be  convicted 
and  punished  for  this  offence  by  our  laws. 

We  do  not  perceive  that  it  makes  any  difference  whether  the 
property,  stolen  in  a  foreign  country,  was  the  property  of  the  sover- 
eign, or  of  a  subject.  Indeed,  it  seems  that  a  part  of  it  was  of  the 
one  character,  and  a  part  of  the  other.  Nor  does  it  make  any 
difference  that  the  defendant  deserted  the  military  service  at  the 
same  time  that  he  plundered  the  property  of  his  sovereign. 

This  case  presents  an  extremely  interesting  and  important  ques- 
tion ;  and  the  precise  question,  we  think,  comes  up  now  for  the 
first  time  in  this  commonwealth.  The  main  argument  in  support 
of  the  conviction  is  founded  on  the  well  known  rule  and  practice  of 
the  common  law,  that  all  trials  must  be  had  in  the  county  wliere 
the  offence  is  committed ;  that  when  property  has  been  proved  to 
have  been  stolen  in  one  county,  and  the  thief  is  found,  witli  the 
stolen  property  in  his  possession,  in  another  county,  he  may  be 
tried  in  either  county.  It  proceeds  on  the  legal  assumption  that 
when  the  property  has  been  feloniously  taken,  every  act  of  removal 
or  cliange  of  possession  by  the  thief  may  be  regarded  as  a  new 
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taking  and  asportation  ;  and  as  the  right  of  possession,  as  well  as 
the  right  of  property,  continues  in  the  owner,  every  such  act  is  a 
new  violation  of  the  owner's  right  of  property  and  possession,  and 
so  it  may  be  said,  at  each  removal,  to  be  taken  from  his  possession. 
2  Russell  on  Crimes  (7th  Amer.  ed.)  116,  116.  But  in  prin- 
ciple these  cases  are  not  strictly  analogous.  If  the  offence  is  com- 
mitted anywhere  within  the  realm  of  England,  in  whatever  county, 
the  same  law  is  violated,  the  same  punishment  is  due,  the  rules 
of  evidence  and  of  law  governing  every  step  of  the  proceedings  are 
the  same,  and  it  is  a  mere  question  where  the  trial  shall  be  had. 
But  the  trial,  wherever  had,  is  exactly  the  same,  and  the  results 
are  the  same.  A  conviction  or  acquittal  in  any  one  county  is  a  bar 
to  any  indictment  in  every  other ;  so  that  the  question  as  to  the 
place  of  trial  is  comparatively  immaterial.  But  even  in  England,  a 
crime,  being  an  offence  against  the  laws  of  England,  committed  on 
the  high  seas,  and  not  within  the  body  of  any  county,  cannot  be 
tried  in  any  county,  but  only  in  the  courts  of  admiralty  jurisdic- 
tion ;  and  a  fortiori  an  offence  committed  in  a  foreign  country,  by 
persons  not  there  amenable  to  the  laws  of  England,  could  not, 
upon  principle,  be  tried  and  punished  in  England ;  and  the  rule, 
that  when  goods  are  feloniously  taken  and  brought  into  a  county, 
it  may  be  charged  and  tried  as  an  offence  in  that  county,  did  not 
anciently  extend  to  goods  stolen  in  any  place  not  within  the  com- 
mon-law jurisdiction.  3  Inst.  113.  1  Hawkins  P.  0.  ch.  33,  §  52.  And 
a  similar  exception  took  place  in  regard  to  goods  stolen  in  Scot- 
land or  Ireland,  and  brought  into  England,  until  altered  by  Sts.  13 
Geo.  III.  ch.  31,  §  4,  and  7  &  8  Geo.  lY.  ch.  29,  §  76.  Rex  v.  Ander- 
son, 2  Bast  P.  0.  772.  Rex  v.  Prowes,  1  Moody  0.  C.  349.  And 
the  effect  of  these  English  statutes  was,  that  where  goods  were 
stolen  in  one  part  of  the  United  Kingdom,  and  carried  into  another 
by  the  thief,  or  received  by  one  knowing  them  so  to  have  been 
stolen,  the  thief  or  receiver  might  be  indicted  and  tried  in  that  part 
of  the  United  Kingdom  where  the  goods  were  found.  This  was 
within  the  principle,  that,  in  whatever  part  of  the  same  govern- 
ment the  offence  was  first  committed,  the  same  law  was  violated, 
the  same  rule  and  measure  of  punishment  attached,  and  with  the 
same  consequences,  in  whatever  part  of  the  territory  of  the  same 
government  the  trial  was  had.  But,  even  under  the  English  stat- 
utes, one  who  steals  goods  in  Jersey,  and  carries  them  into  Eng- 
land, cannot  be  tried  there  for  larceny,  Jersey  not  being  in  the 
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United  Kingdom  within  the  meaning  of  those  statutes.  Rex  v. 
Prowes,  1  Moody  0.  C.  349.  See  also  Regiiia  v.  Madge,  9  Carring- 
ton  &  Payne,  29. 

Such  being  the  rule  of  the  English  law,  we  are  next  to  inquire 
how  it  stands  in  this  State  and  in  the  other  States  of  the  Union. 
In  some  of  the  States  it  is  held  that,  according  to  the  English  rule 
'  in  respect  to  counties,  the  carrying  of  stolen  goods  by  the  thief 
into  another  State,  from  the  one  in  which  they  were  stolen,  is  a 
new  caption  and  a  new  asportation  in  the  State  into  which  they 
are  thus  carried.    In  other  States  a  different  rule  is  held. 

In  Pennsylvania,  it  has  been  held  that  such  carrying  of  stolen 
goods  by  the  thief  into  another  State,  and  possession  of  them  there, 
is  not  larceny  in  the  latter.  Simmons  v.  Commonwealth,  5  Binney, 
617.  .  So  in  North  Carolina  and  Tennessee.  The  State  v.  Brown, 
1  Haywood,  100.  Simpson  v.  The  State,  4  Humphreys,  456.  And 
in  New  York.  The  People  v.  Gardner,  2  Johnson,  477.  The  People 
V.  Schenck,  2  Johnson,  479. 

But  a  different  rule  has  been  adopted  in  Maryland,  Cummings 
V.  The  State,  1  Harris  &  Johnson,  340 ;  in  Ohio,  Hamilton  v. 
The  State,  11  Ohio,  435;  in  Vermont,  The  State  v.  Mockridge, 
cited  in  11  Vermont,  654 ;  and  in  Connecticut,  The  State  v.  Ellis, 
3  Connecticut,  185. 

The  same  rule  also  that  such  bringing  in  of  stolen  goods  is 
larceny,  has  been  adopted  in  this  commonwealth,  in  two  cases 
next  to  be  cited. 

It  seems  to  have  been  considered,  that  although  the  several 
States  are,  in  their  administration  of  criminal  law,  regarded  as 
sovereign  and  independent,  yet,  as  they  were  originally  English 
colonies,  and  acknowledged  their  subjection  to  the  common  law  of 
England,  and  claimed  its  privileges,  and  all  equally  derived  their 
principles  of  criminal  jurisprudence  mainly  from  that  source,  and 
as  they  had  been,  both  before  and  since  the  Revolution,  closely 
united  for  many  purposes,  there  was  an  analogy,  more  or  less 
strict,  between  the  relations  of  these  States  to  each  other,  and 
those  of  counties  under  the  same  government ;  and  therefore  that 
the  same  rule  might  be  safely  adopted. 

The  first  was  the  case  of  Commonwealth  v.  Collins,  1  Massachu- 
setts, 116.  The  goods  were  stolen  in  Rhode  Island  and  brought 
into  Massachusetts.  The  court  instructed  the  jury,  that  stealing 
goods  in  one  State  and  carrying  them  into  another  State  was  simi- 
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lar  to  stealing  in  one  county  and  carrying  them  into  another,  and 
was  larceny  in  both ;  and  therefore,  if  the  facts  were  proved,  the 
jury  would  find  the  defendant  guilty  of  stealing  in  Massachusetts. 
But  this  point  was  not  argued. 

In  Commonwealth  v.  Andrews,  2  Massachusetts,  14,  the  defend- 
ant was  convicted  of  receiving  stolen  goods,  which  had  been  stolen 
in  New  Hampshire  and  brought  into  this  commonwealth  ;  and  the 
court  held  that  the  stealing  of  them  was  larceny  in  this  common- 
wealth, and  rendered  the  defendant  answerable  for  receiving  the 
goods,  knowing  them  to  be  stolen.  And,  in  the  same  case,  Dana 
C.  J.  mentioned  the  case  of  Paul  Lord,  tried  in  York  in  1792, 
before  the  publication  of  reports,  in  which  it  was  held  that  steal- 
ing goods  in  another  State  and  bringing  them  into  this  were  lar- 
ceny in  this.  And  that  learned  chief  justice  thought  that  paany 
more  cases  had  been  determined  on  the  same  grounds.  Some  of 
the  Judges,  however,  in  this  case,  were  of  opinion,  upon  the  facts 
stated,  that  there  had  been  a  second  taking  of  the  goods  in  this 
State,  so  as  to  make  it  actual  stealing  in  Massachusetts. 

It  has  then  been  argued  that  the  same  rule  ought  to  apply  to 
foreign  governments  as  to  the  several  States  of  the  Union,  because 
in  their  respective  jurisdictions,  and  in  the  laws  which  regulate 
their  internal  police,  these  are  as  much  foreign  to  each  other  as 
each  State  is  to  foreign  governments.  Perhaps,  if  it  were  a  new 
question  in  this  commonwealth,  this  argument  might  have  some 
force  in  leading  to  another  decision  in  regard  to  the  several  Ameri- 
can States.  But  supposing  it  to  be  established  by  these  authorities, 
as  a  rule  of  law  in  this  commonwealth,  that  goods  stolen  in  an- 
other State,  and  brought  by  the  thief  into  this  State,  are  to  be  re- 
garded technically  as  goods  stolen  in  this  commonwealth,  we  think 
this  forms  no  sufficient  ground  for  carrying  the  rule  further,  and 
applying  it  to  goods  stolen  in  a  foreign  territory,  under  the  juris- 
diction of  an  independent  government,  between  which  and  our 
own  there  is  no  other  relation  than  that  effected  by  the  laws  of 
nations.  Laws  to  punish  crimes  are  essentially  local,  and  limited 
to  the  boundaries  of  the  State  prescribing  them.  Indeed,  this  case 
and  the  cases  cited  proceed  on  the  ground  that  the  goods  were 
actually  stolen  in  this  State.  The  commission  of  the  crime  in  Nova 
Scotia  was  not  a  violation  of  our  law,  and  did  not  subject  the  of- 
fender to  any  punishment  prescribed  by  our  law.  This  indictment 
proceeds  on  that  ground,  and  alleges  the  crime  of  larceny  to  have 
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been  committed  in  violation  of  the  laws  of  this  commonwealth,  and 
within  the  body  of  this  county.  It  is  only  by  assuming  that  bring- 
ing stolen  goods  from  a  foreign  country  into  this  State  makes  the 
act  larceny  here,  that  this  allegation  can  be  sustained ;  but  this 
involves  the  necessity  of  going  to  the  law  in  force  in  Nova  Scotia 
to  ascertain  whether  the  act  done  there  was  felonious,  and  con- 
sequently whether  the  goods  were  stolen ;  so  that  it  is  by  the  com- 
bined operation  of  the  force  of  both  laws  that  it  is  made  felony 
here.  Were  it  any  other  offence  than  that  of  larceny,  which  gives 
an  ambulatory  character  to  the  offence,  by  the  movable  character 
and  the  guilty  possession  of  the  goods  stolen,  there  could  be  no 
doubt  of  the  law,  and  no  plausible  pretence  that  our  law  had  been 
violated,  or  the  party  amenable  to  penalties  created  by  it.  Hence 
the  necessity,  in  the  Constitution  of  the  United  States,  establish- 
ing the  Union,  for  a  fundamental  clause  providing  for  the  mutual 
surrender  of  fugitives  from  justice,  and  also  for  treaties  of  extradi- 
tion providing  for  the  mutual  surrender  by  our  government  of  per- 
sons charged  with  crimes  in  another. 

We  have  not  overlooked  the  case  of  The  State  v.  Bartlett,  11 
Vermont,  650,  in  which  it  was  held,  that  where  oxen  were  stolen 
in  Canada,  and  by  the  thief  brought  into  Vermont,  the  thief  might 
be  indicted  and  convicted,  on  the  ground  that  such  had  been  the 
practice.  We  think  the  case  is  not  supported  by  the  current  of 
authorities,  and  is  contrary  to  principle. 

If  this  were  a  mere  question  of  jurisdiction,  of  the  place  where 
a  party  should  be  tried,  it  would  be  substantially  a  technical  ques- 
tion ;  but  it  stands  on  very  different  grounds.  Here  the  question 
is  one  of  principle,  whether  the  defendants  have  violated  our  law. 
It  is  said  that  they  commit  a  new  theft,  by  the  possession  of  stolen 
goods  in  our  jurisdiction.  But  what  are  stolen  goods?  Are  we 
to  look  to  our  own  law,  or  to  the  law  of  Nova  Scotia,  to  determine 
what  is  a  felonious  taking,  what  is  the  animus  furandi,  and  the 
like  ?  If  we  look  to  the  law  of  Nova  Scotia,  and  that  law  is  dif- 
ferent from  ours,  in  defining  and  prescribing  theft,  then  we  may 
be  called  on  to  punish  as  a  crime  that  which  would  be  innocent 
here.  If  we  look  to  our  own  law,  then  a  taking  and  carrying 
away  of  goods  in  Nova  Scotia,  under  circumstances  which  would 
not  be  criminal  there,  might  be  punishable  here.  Foreigners,  com- 
ing within  our  jurisdiction  with  .goods,  and  complying  with  custom- 
ary regulations,  commit  no  offence,  and  commit  none  in  removing 
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iiem  from  place  to  place  in  the  same  or  different  counties.  If  they 
,n  be  indicted  and  punished  here,  on  the  ground  that  such  goods 
ere  stolen  goods  when  they  were  brought  in,  it  is  but  another 
ode  of  charging  that  the  goods  were  obtained  by  a  violation  of 
tl|e  criminal  laws  of  another  country,  and  our  courts  must  neces- 
sarily take  jurisdiction  of  the  violations  of  the  criminal  laws  of 
fcjreign  independent  governments,  and  punish   acts  as   criminal 
hfre,  solely  because  they  are  in  violation  of  the  laws  of  such  gov- 
ernment, and  which,  but  for  such  violation,  would  not  be  punish- 
able here.     It  seems  difficult  to  distinguish  this  from  judicially 
enforcing  and  carrying  into  effect  the  penal  laws  of  another  govern- 
ment, instead  of  limiting  our  criminal  jurisprudence  to  the  execu- 
tion of  our  own.  Ifew  trial  ordered. 
J.  H.   Clifford,  Attorney  General,  for  the  Commonwealth. 
J.  H.  Bradley,  for  the  defendant. 


Commonwealth  v.  Holder.^ 

September  Term  1867. 

Larceny  —  Property  stolen  in  one  of  the  United  States  and  brought 
into  this  Gommonwealth. 

Stealing  goods  in  another  of  the  United  States,  formerly  a  colony  of  Great  Britain, 
and  bringing  them  into  this  commonwealth,  may  be  punished  as  larceny  here. 
Thomas  J.  dissenting. 

Indictment  for  stealing  at  Milford  in  this  county  goods  of  Henry 
W.  Dana.  At  the  trial  in  the  court  of  common  pleas  there  was 
evidence  that  the  defendant  broke  and  entered  the  shop  of  said 
Dana  at  Smithfield  in  the  State  of  Rhode  Island,  and  stole  the 
goods  mentioned  in  the  indictment,  and  brought  them  into  this 
county.  The  defendant  asked  that  the  jury  might  be  instructed 
that  the  indictment  could  not  be  maintained,  because  the  courts  of 
this  State  could  not  take  cognizance  of  a  larceny  committed  in 
another  State.  But  Mellen  C.  J.  refused  so  to  instruct  the  jury, 
and  instructed  them  that  the  evidence,  if  believed,  was  sufficient 

■  9  Gray,  7. 
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to  support  the  indictment.     The  defendant,  being  convicted,  al- 
leged exceptions. 

G.  F.  Verry,  for  the  defendant. 

J.  H.  Clifford,  Attorney  General,  for  the  Commonwealth. 

Shaw  C.  J.  A  majority  of  the  court  are  of  opinion  that  ths 
case  must  be  considered  as  settled  by  the  case  of  Commonwealfli 
V.  Uprichard,  3  Gray,  434,  and  the  principles  stated,  and  the  pre- 
cedents cited.  Though  to  some  extent  these  colonies  before  the 
Revolution  were  distinct  governments,  and  might  have  different 
laws,  it  was  not  unreasonable,  as  they  all  derived  their  criminal 
jurisprudence  from  the  English  common  law,  to  regard  the  rule 
applicable  to  a  theft,  in  an  English  county,  of  goods  carried  by  the 
thief  into  another,  as  analogous,  and  adopt  it.  Wo  are  of  opinion 
that  Massachusetts  did  adopt  it,  and  this  is  established  by  judicial 
precedent,  before  and  since  the  Revolution,  and  is  now  settled  by 
authority  as  the  law  of  this  State. 

Thomas  J.  The  real  question  in  this  case  is,  whether  the 
defendant  can  be  indicted,  convicted,  and  punished  in  this  com- 
monwealth for  a  larceny  committed  in  the  State  of  Rhode  Island. 
If  it  were  a  new  question,  it  would  be  enough  to  state  it.  The 
obvioxis,  the  conclusive  answer  to  the  indictment  would  be,  that 
the  offence  was  committed  within  the  jurisdiction  of  another,  and, 
so  far  as  this  matter  is  concerned,  independent  State,  of  whose  law 
only  it  was  a  violation,  and  of  which  its  courts  have  exclusive  cog- 
nizance. By  the  law  of  that  State  the  offence  is  defined  and  its 
punishment  measured.  By  the  law  which  the  defendant  has  vio- 
lated he  is  to  be  tried.  Whether  the  acts  done  by  him  constitute 
larceny,  and,  if  so,  of  what  degree,  must  be  determined  by  that 
law.  Its  penalties  only  he  has  incurred.  Its  means  of  protection 
and  deliverance  he  may  justly  invoke,  and  especially  a  tfial  by  a 
jury  of  his  peers  in  the  vicinage  where  the  offence  was  committed. 

This  obvious  view  of  the  question  will  be  found  upon  reflection, 
I  think,  to  be  the  only  one  consistent  with  the  reasonable  security 
of  the  subject  or  the  well  defined  relations  of  the  States.  It  is 
well  known  that  T;he  laws  of  the  States  upon  the  subject  of  larceny 
materially  differ.  In  most  of  them  the  common  law  of  larceny  has 
been  greatly  modified  by  statutes.  The  jurisprudence  of  all  is 
not  even  based  on  the  common  law.    In  several  the  civil  law  obtains. 
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In  cases  where  a  difference  of  law  exists,  by  which  law  is  the 
defendant  to  be  judged ;  the  law  where  the  offence  (if  any)  was 
committed,  or  where  it  is  tried  ?  For  example,  the  defendant  is 
charged  with  taking  with  felonious  intent  that  which  is  parcel  of 
the  realty,  as  the  gearing  of  a  mill  or  fruit  from  a  tree.  By  the 
St.  of  1851,  ch.  151,  the  act  is  larceny  in  this  commonwealth.  If 
it  appears  that  in  the  State  where  the  act  was  done  it  was,  as  under 
the  common  law,  but  a  trespass,  which  law  has  the  defendant 
violated,  and  by  which  is  he  to  be  tried  ?  Or  suppose  the  defend- 
ant to  be  charged  with  the  stealing  of  a  slave  —  a  felony  in  the 
State  where  the  act  is  done,  but  an  offence  not  known  to  our  laws. 
The  difficulty  in  both  cases  is  the  same.  You  have  not  only  cout 
flicting  jurisdictions,  but  different  rules  of  conduct  and  of  judg- 
ment. 

But  supposing  the  definitions  of  the  offence  to  be  the  same  in 
the  two  States,  the  punishments  may  be  very  different.  Where 
such  difference  exists,  which  penalty  has  the  defendant  justly 
incurred,  and  which  is  he  to  suffer  ?  For  example,  the  offence  is 
punishable  by  imprisonment  in  Rhode  Island,  say  for  a  year  ;  in 
this  State  the  same  offence  is  punishable  by  imprisonment  from 
one  to  five  years ;  is  the  defendant  liable  to  the  heavier  punish- 
ment ?  Or  suppose  he  has  been  convicted  in  Rhode  Island,  and  in 
consideration  of  his  having  indemnified  the  owner  for  the  full 
value  of  the  goods  taken,  his  punishment  has  been  more  mercifully 
measured  to  him,  can  he,  after  he  has  suffered  the  punishment,  and 
because  the  goods  were,  after  the  larceny,  brought  into  this  State, 
be  made  to  suffer  the  penalty  of  our  law  for  the  same  offence  ?  Or 
suppose  him  to  have  been  convicted  in  Rhode  Island  and  a  full 
pardon  extended  to  him,  can  he  be  tried  and  convicted  and  punished 
here? 

Again ;  the  power  to  indict,  convict  and  punish  the  offence  in 
this  State  proceeds  upon  the  ground  that  the  original  caption  was 
felonious.  If  the  original  taking  was  innocent  or  but  a  trespass, 
the  bringing  into  this  State  would  not  constitute  a  larceny.  You 
must  therefore  look  at  the  law  of  the  State  where  the  first  caption 
was  made.  And  how  is  the  law  of  another  State  to  be  ascertained  ? 
What  is  the  law  of  another  State  is  a  question  of  fact  for  the  juiy. 
The  jury  in  this  way  are  in  a  criminal  case  made  not  only  to  pass 
upon  the  law,  but  to  pass  upon  it  as  a  matter  of  evidence,  subject, 
strictly  speaking,  neither  to  the  direction  nor  the  revision  of  the 
court. 
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Again  ;  the  defendant  is  indicted  here  for  the  larceny  committed 
in  Rhode  Island ;  while  in  custody  here  awaiting  his  trial,  he  is 
demanded  of  the  executive  of  this  State  by  the  executive  of  Rhode 
Island  as  a  fugitive  from  the  justice  of  that  state,  under  the 
provisions  of  the  Constitution  of  the  United  States,  art.  4,  §  2, 
and  the  U.  S.  St.  of  1793,  ch.  45.  Is  he  to  be  tried  here,  or  sur- 
rendered up  to  the  State  where  the  offence  was  committed  and 
tried  there  ?  Or  if  he  has  been  already  tried  and  convicted  and 
punished  in  this  State,  is  he  to  be  sent  back  to  Rhode  Island  to  be 
tried  and  punished  again  for  the  same  offence  ?  And  would  his 
conviction  and  punishment  here  be  any  answer  to  the  indictment 
there  ?  Or  if  he  has  been  fully  tried  and  acquitted  here  and  then 
demanded  by  the  executive  of  Rhode  Island,  is  he,  upon  requisi- 
tion, to  be  sent  to  that  State  to  be  again  tried,  to  be  twice  put  in 
jeopardy  for  the  same  offence  ?  It  is  quite  plain  no  ground  in  law 
would  exist  for  a  refusal  to  surrender. 

The  defendant  was  indicted  for  larceny,  not  for  the  offence  of 
bringing  stolen  goods  into  the  commonwealth.  He  was,  under 
the  instruction  of  the  presiding  jiidge,  tried  for  the  larceny  in 
Rhode  Island,  was  convicted  for  the  larceny  in  Rhode  Island,  and 
must  be  punished,  if  at  all,  for  the  larceny  in  Rhode  Island.  And, 
under  the  rule  given  to  the  jury,  is  presented  a  case  where,  for 
one  and  the  same  moral  act,  for  one  and  the  same  violation  of  the 
rights  of  property,  the  subject  may  be  twice  convicted  and  punished. 
Nay  more,  if  a  man  had  stolen  a  watch  in  Rhode  Island  and 
travelled  with  it  into  every  State  of  the  Union,  he  might,  under 
the  rule  given  to  the  jury,  if  his  life  endured  so  long,  be  indicted 
and  punished  in  thirty-two  States  for  one  and  the  same  offence. 

And  it  is  well  to  observe  that  it  is  the  retention  of  the  property 
which  is  the  cause  of  the  new  offence,  and  the  carrying  of  it  from 
the  place  of  caption  into  another  State.  If  the  defendant  had 
stolen  property  in  Rhode  Island,  and  consumed  or  destroyed  it, 
and  then  had  removed  to  Massachusetts,  but  one  offence  would 
have  been  committed,  and  that  in  Rhode  Island. 

Such  are  some  of  the  more  obvious  difficulties  attending  the 
position  that  an  offence  committed  in  one  State  may  be  tried  and 
punished  in  another.  The  doctrine  violates  the  first  and  most 
elementary  principles  of  government.  No  State  or  people  can 
assume  to  punish  a  man  for  violating  the  laws  of  another  State  or 
people.     The  surrender  of  fugitives  from  justice,  whether  under 
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the  law  of  nations,  treaties  with  foreign  powers,  or  the  provisions 
of  the  Constitution  of  the  United  States,  proceeds  upon  the  ground 
that  the  fugitive  cannot  be  tried  and  punished  by  any  other  juris- 
diction than  the  one  whose  laws  have  been  violated.  Even  in  cases 
of  the  invasion  of  one  country  by  the  subjects  of  another,  it  is  the 
violation  of  its  own  laws  of  neutrality,  that  the  latter  country 
punishes,  and  not  the  violation  of  the  laws  of  the  country  invaded. 
The  exception  of  piracy  is  apparent  rather  than  real.  Piracy 
may  be  punished  by  all  nations,  because  it  is  an  offence  against 
the  law  of  nations  upon  tlie  seas,  wliich  are  the  highways  of 
nations. 

The  ruling  of  the  learned  chief  justice  of  the  common  pleas  was, 
I  may  presume,  based  upon  the  decisions  of  this  court  in  Common 
wealth  V.  Cullins,  1  Massachusetts,  116,  and  Commonwealth  v.  An- 
drews, 2  Massachusetts,  14. 

It  is  certainly  the  general  duty  of  the  court  to  adhere  to  the  law 
as  decided.  Especially  is  this  the  case  where  a  change  in  the 
decision  would  impair  tlie  tenure  by  wliich  the  rights  and  property 
of  the  subject  are  held.  But  even  with  respect  to  these,  where  it 
is  clear  a  case  lias  been  decided  against  the  well  settled  principles 
of  law  and  of  reason,  it  is  the  duty  and  the  practice  of  the  courts 
to  revise  sucli  decision'';  and  to  replace  the  law  on  its  old  and  solid 
foundation.  Tliis  is  peculiarly  the  duty  of  the  courts  where  such 
decision  works  its  injustice  by  impairing  the  personal  rights  of  the 
citizen,  or  by  subjecting  him  to  burdens  and  penalties  which  he 
never  justly  incurred. 

In  my  judgment,  the  courts  of  this  commonwealth  have  not, 
and  never  had,  under  the  Constitution  of  the  United  States  or 
otherwise,  the  rightful  power  to  try  a  man  for  an  offence  committed 
in  anotlier  State.  It  is  in  vain,  it  seems  to  me,  to  attempt  to  pre- 
serve, and  make  rules  of  conduct,  decisions  founded  upon  wholly 
erroneous  views  of  the  relations  which  the  States  of  the  Union  bear 
to  each  otlier  under  the  Constitution,  and  in  conflict  with  well 
settled  principles  of  constitutional  and  international  law. 

I  should  be  content  to  rest  my  dissent  from  the  judgment  of 
the  court  in  the  case  at  bar  upon  the  principles  affirmed  in  the 
recent  case  of  Commonwealth  v.  Uprichard,  3  Gray,  434 ;  ante 
p.  371.  In  effect  that  case  overrules,  as  its  reasoning  thoroughly 
undermines,  the  earlier  cases.     They  cannot  stand  together. 

But  as  the  decision  in  the  case  at  bar  rests  upon  the  authority 
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of  the  cases  in  the  first  and  second  of  Massachusetts  Reports,  it 
may  be  well  to  examine  with  care  the  grounds  upon  which  they 
rest.  Such  an  examination  will  show,  I  think,  not  only  that  the 
cases  were  put  upon  erroneous  views  as  to  the  relation  of  the 
States,  but  that  they  were  also  unsound  at  common  law. 

In  the  case  of  Commonwealth  v.  CuUins,  a  jury  trial  where  three 
judges  of  the  court  were  present,  the  evidence  showing  that  the 
goods  were  taken  in  the  State  of  Rhode  Island,  Mr.  Justice  Sedg- 
wick, who  charged  the  jury,  said  that  "  the  court  were  clearly  of 
opinion  that  stealing  goods  in  one  State  and  conveying  stolen  goods 
into  another  State  was  similar  to  stealing  goods  in  one  county  and 
conveying  the  stolen  goods  into  another,  which  was  always  holden 
to  be  felony  in  both  counties."  Whatever  the  points  of  similarity, 
there  was  this  obvious  and  vital  difference,  to  wit,  that  conviction 
in  one  county  was  a  bar  to  conviction  in  another,  and  that  convic- 
tion in  one  State  is  no  bar  to  conviction  in  another  State. 

It  was  a  doctrine  of  the  common  law,  that  the  asportation  of 
stolen  goods  from  one  county  to  another  was  a  new  caption  and 
felony  in  the  second  county ;  a  legal  fiction,  devised  for  greater 
facility  in  convicting  the  offender  where  it  was  uncertain  where 
the  first  caption  took .  place.  The  foundation  of  the  rule  was  that 
the  possession  of  the  owner  continued,  and  that  every  moment's 
continuance  of  the  trespass  may  constitute  a  caption  as  well  as  the 
first  taking.  But  in  what  respect  was  the  taking  in  one  State  and 
conveying  into  another  State  similar  to  the  taking  in  one  county 
and  conveying  into  another  county  ?  It  could  only  be  "  similar" 
because  the  legal  relation  which  one  State  bears  to  another  is 
similar  to  that  which  one  county  bears  to  another ;  because,  under 
another  name,  there  was  the  same  thing.  If  a  man  is  to  be  con- 
victed of  crime  by  analogy,  the  analogy  certainly  should  be  a  close 
one.  Here  it  was  but  a  shadow.  In  the  different  counties  there 
was  one  law,  one  mode  of  trial,  the  same  interpretation  of  the  law 
and  the  same  punishment.  The  rule,  mode  of  trial,  and  jurisdic- 
tion were  not  changed. 

The  States  of  the  Union,  it  is  qiiite  plain,  hold  no  such  relation 
to  each  other.  As  to  their  internal  pohce,  their  law  of  crimes  and 
punishments,  they  are  wholly  independent  of  each  other,  having  no 
common  law,  and  no  common  umpire.  The  provision,  indeed,  in 
the  Constitution  of  the  United  States  for  surrendering  up  fugitives 
from  justice  by  one  State  to  another  is  a  clear  recognition  of  the 
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independence  of  the  States  of  each  other  in  these  regards.  It  ex- 
cludes the  idea  of  any  jurisdiction  in  one  State  over  crimes  com- 
mitted in  another,  and  at  the  same  time  saves  any  necessity  or 
reason  for  such  jurisdiction.  Nor  is  there  any  provision  in  the 
Constitution  of  tlie  United  States,  which  impairs  such  indepen- 
dence, so  far  as  the  internal  police  of  the  States  is  concerned.  On 
the  other  hand,  the  widest  diversity  exists  in  the  institutions,  the 
internal  police  and  the  criminal  codes  of  the  several  States,  some 
of  them,  as  Louisiana  and  Texas,  having  as  the  basis  of  their  juris- 
prudence, the  civil  and  not  the  common  law.  In  the  relation  which 
Louisiana  holds  to  this  State  can  any  substantial  analogy  be  found 
to  that  which  Surrey  bears  to  Middlesex  ? 

An  analogy  closer  and  more  direct  could- have  been  found  in  the 
books  when  Commonwealth  v.  CuUins  was  decided.  It  was  that 
of  Scotland  to  England,  subject  both  to  one  crown  and  One  legisla- 
ture ;  yet  it  had  been  decided  that  when  one  stole  goods  in  Scot- 
land, and  carried  them  to  England,  he  could  not  be  convicted  in 
the  latter  cOUntry.  Eex  v.  Anderson  (1763)  2  East  P.  C.  772. 
2]  Eussell  on  Crimes  (7th  Amer.  ed.)  119.  Or  an  analogy  might 
have  been  found  in  the  cases  of  goods  stolen  on  the  high  seas  and 
brought  into  the  counties  of  England,  of  which  the  courts  of  com- 
mon law  refused  to  take  cognizance,  because  they  were  not  felonies 
committed  within  their  jurisdiction.  1  Hawkins  P.  C.  ch.  38,  §  52. 
3  Inst.  113.  In  these  cases  a  test  would  have  been  found,  applicable 
to  tlie  alleged  larceny  of  Cullins,  to  wit,  the  offence  was  not  commit- 
ted in  a  place  within  the  jurisdiction  of  the  court,  but  in  a  place  as 
foreign  to  their  jurisdiction,  so  far  as  this  subject-matter  was  con- 
cerned, as  England  or  the  neighboring  provinces.  The  case  of 
Commonwealth  v.  Cullins  has  no  solid  principle  to  rest  upon. 

The  case  of  Commonwealth  v.  Andrews,  two  years  later,  may 
be  held  to  recognize  the  rule  laid  down  in  Commonwealth  v. 
Cullins,  though  it  was  an  indictment  against  Andrews  as  the 
receiver  of  goods  stolen  by  one  Tuttle  in  New  Hampshire ;  and 
though  there  is,  at  the  least,  plausible  ground  for  saying  that  there 
was  a  new  taking  by  Tuttle  at  Harvard  in  the  county  where  the 
defendant  was  indicted  and  tried.  Indeed,  Mr.  Justice  Parker 
takes  this  precise  ground  ;  though  he  adds  that  "  the  common-law 
doctrine  respecting  counties  may  well  be  extended  by  analogy  to 
the  case  of  States,  united,  as  these  are,  under  one  general  govern- 
ment."    If  that  union  was  with  reference  to  or  concerned  the 
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internal  police  or  criminal  jurisprudence  of  the  several  States  ;  if  it 
was  not  obviously  for  other  different,  distinct  and  well  defined  pur- 
poses ;  and  if  we  could  admit  the  right  of  the  court  to  extend  by 
analogy  the  provisions  of  the  criminal  law  and  so  to  enlarge  its 
jurisdiction  ;  there  would  be  force  in  the  suggestion.  As  it  is,  we 
must  be  careful  not  to  be  misled  by  the  errors  of  wise  and  good  men. 

Judge  Thatcher  puts  the  case  wholly  on  the  felonious  taking  at 
Harvard. 

Mr.  Justice  Sedgwick,  though  having  the  same  view  as  to  the 
taking  at  Harvard,  does  not  rest  his  opinion  upon  it,  but  upon  the 
ground  that  the  continuance  of  the  trespass  is  as  much  a  wrong 
as  the  first  taking.  This  doctrine  applies  as  well  where  the  original 
caption  was  in  a  foreign  country,  as  in  another  State  of  the  Union. 
If  you  hold  that  every  moment  the  thief  holds  the  property  he 
commits  a  new  felony,  you  may  multiply  his  offences  ad  infinitum ; 
but  in  so  carrying  out  what  is  at  the  best  a  legal  fiction,  you  shock 
the  common  sense  of  men  and  their  sense  of  justice.  Mr.  Justice 
Sedgwick  will  not  admit  the  force  of  the  objection  that  the  thief 
would  be  thus  twice  punished,  but  regards  with  complacency  such 
a  result.  But  as  we  are  to  presume  that  the  punishment  is  grad- 
uated to  the  offence,  and,  as  far  as  punishment  may,  expiates  the 
wrong,  the  mind  shrinks  from  such  a  consequence.  But  saying 
that  whatever  he  might  think  upon  this  question  if  it  were  res 
Integra,  he  puts  his  decision  upon  the  case  of  Paul  Lord  decided 
in  1792,  and  that  of  Commonwealth  v.  CuUins. 

Chief  Justice  Dana  relies  upon  the  cases  before  stated  and  a 
general  practice,  and  also  upon  the  principle  that  every  moment's 
felonious  possession  is  a  new  caption. 

Such  was  the  condition  of  the  law  in  this  State  when  the  case  of 
Commonwealth  v.  Uprichard  came  before  the  court.  In  that  case 
the  original  felonious  taking  was  in  the  province  of  Nova  Scotia. 
The  bringing  of  the  stolen  goods  into  this  commonwealth  was  held 
not  to  be  a  larceny  here.  But  if  it  be  true  that  every  act  of  re- 
moval or  change  of  possession  is  a  new  caption  and  asportation  ; 
that  every  moment's  continuance  of  the  trespass  is  a  new  taking  ; 
if  this  legal  fiction  has  any  life,  it  is  difficult  to  see  why  the  bring- 
ing of  the  goods  within  another  jurisdiction  was  not  a  new  offence. 
No  distinction  in  principle  exists  between  this  case,  and  a  felonious 
taking  in  another  State  and  bringing  into  this.  So  far  as  the  law 
of  crimes  and  punishments  is  concerned,  the  States  are  as  in- 
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dependent  of  each  other  as  are  the  States  and  the  British  Prov- 
inces. 

The  case  of  Comnlonwealth  v.  Uprichard  rests,  I  think  immov- 
ably, upon  the  plain  grounds  that  laws  to  punish  crime  are  local 
and  limited  to  the  boundaries  of  the  States  which  prescribe  them ; 
that  the  commission  of  a  crime  in  another  State  or  country  is  not 
a  violation  of  our  law,  and  does  not  subject  the  offender  to  any 
punishment  prescribed  by  our  law.  These  are  principles  of  uni- 
versal jurisprudence,  and  as  sound  as  they  are  universal. 

It  is  sometimes  said  that  after  all  the  offender  is  only  tried  and 
convicted  for  the  offence  against  our  laws.  This  clearly  is  not  so. 
It  is  only  by  giving  force  to  the  law  of  the  country  of  the  original 
caption,  that  we  can  establish  the  larceny.  It  is  the  continuance 
of  the  caption  felonious  by  the  law  of  the  place  of  caption.  In 
the  directions  given  to  the  jury  such  effect  is  given  to  the  laws  of 
Rhode  Island.  The  jury  were  instructed  that  if  the  defendant 
broke  and  entered  into  the  shop  of  Henry  W.  Dana  in  Smithfield 
in  Rhode  Island,  and  thence  brought  the  goods  into  this  county, 
the  indictment  could  be  maintained.  The  felonious  taking  in 
Rhode  Island  is  the  inception  and  groundwork  of  the  offence.  The 
proceeding  is  in  substance  and  effect  but  a  mode  of  enforcing  the 
laws  of  and  assuming  jurisdiction  over  offences  committed  in 
another  State. 

For  the  reasons  thus  imperfectly  stated,  I  am  of  opinion  that  the 
instructions  of  the  Court  of  Common  Pleas  were  erroneous,  that 
the  exceptions  should  be  sustained,  the  verdict  set  aside  and  a  new 
trial  granted.  Exceptions  overruled. 

Whether  an  indictment  for  larceny  can  be  supported  where  property  is 
originally  stolen  in  one  of  the  United  States,  and  carried  into  another  State, 
■where  the  indictment  is  found,  is  a  question  upon  which  the  cases  are  in  conflict. 
The  doctrine  laid  down  by  the  majority  of  the  court  in  Commonwealth  v.  Holder 
has  been  adopted  in  Connecticut,  Maryland,  Vermont,  Ohio,  Mississippi,  and  in 
Kentucky.  Rex  «.  Peas,  1  Root,  69.  The  State  v.  Ellis,  3  Connecticut,  185. 
Cummings  B.  The  State,  1  Harris  &  Johnson,  340.  The  State  k.  Mockridge, 
cited  in  11  Vermont,  at  p.  654.  Hamilton  v.  The  State,  11  Ohio,  435.  Watson 
V.  The  State,  36  Mississippi,  593.  Ferrill  v.  The  Commonwealth,  1  Duvall, 
153. 

A  contrary  doctrine  has  been  held  in  North  Carolina,  New  York,  Tennessee, 
Louisiana,  Indiana,  Iowa,  and  in  New  Jersey.  The  State  v.  Brown,  1  Haywood, 
100  (1794).  The  People  v.  Gardner,  2  Johnson,  477  (1807).  The  People  ». 
Schenck,  2  Johnson,  479  (1807).  Simpson  v.  The  State,  4  Humphreys,  456 
(1844).     The  State  v.  Reonnals,  14  Louisiana  Annual,  278  (1869).    Beal  v. 
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The  State,  15  Indiana,  378  (1860).  The  State  v.  Bennett,  14  Iowa,  479  (1863). 
The  State  v.  Le  Blanch,  2  Vroom,  82  (1864).  In  New  York  the  rule  has  been 
changed  by  statute,  upon  which  the  case  of  The  People  v.  Burke  was  decided. 
Similar  statutes  have  been  passed  in  Alabama,  Missouri,  and  in  some  other 
States.  The  State  v.  Seay,  3  Stewart,  123.  The  State  v.  Adams,  14  Alabama, 
486.  Murray  v.  The  State,  18  Alabama,  727.  Hemmaker  v.  The  State,  12 
Missouri,  453. 

But  in  North  Carolina,  in  1799,  it  was  decided  that  the  legislature  of  that 
State  had  not  the  power  to  define  and  punish  crimes  committed  in  another  State. 
The  State  v.  Knight,  Taylor,  65.  In  this  case  the  defendant  was  indicted  under 
the  act  of  1784,  ch.  35,  §  4,  which  is  in  these  words :  "  Whereas  there  is  reason 
to  apprehend  that  wicked  and  ill-disposed  persons,  resident  in  the  neighboring 
States,  make  a  practice  of  counterfeiting  the  current  bills  of  credit  of  this  State ; 
and  by  themselves,  or  emissaries,  utter  or  vend  the  same  with  an  intention  to 
defraud  the  citizens  of  this  State.  Be  it  enacted,  «&c.  that  all  such  persons  shall 
be  subject  to  the  same  mode  of  trial,  and  on  conviction  liable  to  the  same  pains 
and  penalties,  as  if  the  offence  had  been  committed  within  the  limits  of  this  State, 
and  be  prosecuted  in  the  Superior  Court  of  any  district  of  the  State."  Taylor 
J. ;  "As  the  prisoner  was  unassisted  with  counsel  at  his  trial,  we  have  felt  it  to 
be  our  duty  to  examine  whether  this  indictment  and  conviction  be  warranted  by 
a  just  application  of  criminal  justice  and, of  a  general  jurisprudence;  and  an 
inquiry  having  produced  great  doubts  as  to  the  validity  of  this  section  of  the 
act,  independent  of  the  indefinite  terms  in  which  it  is  expressed,  we  have  thought 
it  right  that  this  judgment  should  be  arrested.  The  States  are  to  be  considered, 
with  respect  to  each  other,  as  independent  sovereignties,  possessing  powers 
completely  adequate  to  their  own  government,  in  the  exercise  of  which  they  are 
limited  only  by  the  nature  and  objects  of  government,  by  their  respective  Con- 
stitutions, and  by  that  of  the  United  States.  Crimes  and  misdemeanors  commit- 
ted within  the  limits  of  each,  are  punishable  only  by  the  jurisdiction  of  that 
State  where  they  arise ;  for  the  right  of  punishing,  being  founded  upon  the  con- 
sent of  the  citizens,  express  or  implied,  cannot  be  directed  against  those  who 
never  were  citizens,  and  who  likewise  committed  the  offence  beyond  the  territorial 
limits  of  the  State  claiming  jurisdiction.  Our  legislature  may  define  and  punish 
crimes  committed  within  the  State,  whether  by  citizens  or  strangers ;  because  the 
former  are  supposed  to  have  consented  to  all  laws  made  by  the  legislature,  and 
the  latter,  whether  their  residence  be  temporary  or  permanent,  do  impliedly 
agree  to  yield  obedience  to  all  such  laws,  as  long  as  they  remain  in  the  State ; 
but  they  cannot  define  and  punish  crimes  commited  in  another  State,  the  citizens 
of  which,  while  they  remain  there,  are  bound  to  regulate  their  civil  conduct  only 
according  to  their  own  laws.  If  our  legislature  does  not  rightfully  possess  such 
a  power,  its  assumption  and  exercise  should  be  carefully  avoided,  lest  our  own 
citizens  should  be  harassed  under  the  operation  of  similar  laws  enacted  in  other 
States ;  whereby  acts,  against  which  the  policy  of  this  State  did  not  require  that 
any  punishment  should  be  denounced,  may  be  punished  in  other  States  with 
exemplary  severity.  This  may  happen  in  relation  to  those  acts  which  are  not 
criminal  in  the  State  where  committed ;  but  the  consequences  will  be  far  more 
serious  if  the  acts  are  originally  criminal,  for  then  a  conviction  and  punishment 
in  a  State  having  no  right  to  entertain  jurisdiction  of  the  offence,  and  consequently 
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to  inflict  the  punishment,  will  be  disregarded  in  the  courts  of  that  State,  where 
the  offence  arose.  The  crime  described  in  this  section  of  the  act  is  no  doubt 
punishable  in  Virginia  as  a  common-law  misdemeanor,  and  although  the  punish- 
ment may  be  less  severe  than  that  prescribed  by  our  act  of  assembly,  yet  it  is 
better  to  yield  up  the  offender  to  the  laws  of  his  own  State,  than  by  inflicting  a 
punishment  under  the  exercise  of  a  doubtful  jurisdiction,  furnish  a  precedent  for 
a  sister  State  to  legislate  against  acts  committed  by  our  own  citizens,  and  within 
the  limits  of  our  own  territory." 

It  is  to  be  observed  that  in  some  of  the  States  the  rule  has  been  put  explicitly 
not  upon  any  general  reasons,  but  upon  the  existence  of  a  local  practice  which 
had  grown  up,  sub  silentio.  Thus  in  The  State  v.  Ellis,  3  Connecticut,  185,  the 
court  declined  all  theoretical  discussion  of  the  point,  and  contented  themselves 
with  reposing  on  local  precedent,  saying,  that  "  it  is  much  too  late  to  recur  to 
first  principles.''  The  State  v.  La  Blanch,  2  Vroom,  at  p.  86.  In  principle,  the 
law  is  undoubtedly  as  stated  in  the  dissenting  opinion  of  Mr.  Justice  Thomas  in 
the  text.  In  the  admirable  judgment  in  The  State  v.  Brown,  1  Haywood,  100 
(1794),  Ashe  J.  said:  "If  this  man  were  tried  and  condemned  here,  or  tried 
and  acquitted  here,  would  the  sentence  of  this  court  be  pleadable  in  bar  to  an 
indictment  preferred  against  him  in  the  territory  south  of  the  Ohio,  where  the 
crime  was  committed  ?  I  think  it  would  not ;  because  the  offence  against  the 
laws  of  this  State  and  the  offence  against  the  laws  of  that  country  are  distinct ; 
and  satisfaction  made  for  the  offence  against  this  State  is  no  satisfaction  for  the 
offence  committed  against  the  laws  there.  The  consequence  then  of  trying  this 
man  here,  and  condemning  him,  will  be,  if  a  man  steals  a  horse  in  one  part  of 
the  continent,  and  goes  with  him  to  another,  through  several  States,  the  culprit, 
according  to  the  several  laws  of  each  State,  being  guilty  of  a  taking  in  each,  may 
be  cropped  in  one,  branded  and  whipped  in  another,  imprisoned  in  a  third,  and 
hanged  in  a  fourth:  and  all  for  the  same  offence.  This  is  against  natural  justice, 
and  therefore  I  cannot  believe  it  to  be  law.  When  a  man  steals  in  this  State  and 
carries  the  thing  stolen  into  another  county,  he  is  guilty  of  the  same  offence, 
and  punishable  in  the  same  degree  and  by  the  same  law  in  the  latter  as  in  the 
former  county,  and  is  punishable  but  once.  If  convicted  or  acquitted  in 
the  latter  county,  he  may  plead  autrefois  convict  or  acquit,  of  the  same  felony 
before,  when  indicted  in  the  former;  which  shows  that  the  law  considers  the 
felony  that  was  committed  in  the  first,  otherwise  it  could  not  be  pleaded  as 
the  same  in  the  case  before  mentioned.  Now  if  the  felony  in  this  State,  is  the 
same  felony  that  was  committed  in  the  territory  south  of  the  Ohio,  then  it  is  a 
felony  against  the  laws  of  the  territory,  and  punishable  there  by  pillory,  brand- 
ing, and  whipping,  and  not  by  death.  It  would  be  strange  then  to  say  he 
should  be  punished  here  with  death  for  an  offence  against  the  laws  of  another 
State  which  punishes  only  with  infamy.'' 

In  Simmons  v.  The  Commonwealth,  6  Binney,  617,  this  doctrine  was  clearly 
and  tersely  stated  by  Tilghman  C.  J.  "  This  is  an  indictment  for  larceny.  The 
property  was  originally  stolen  in  the  State  of  Delaware,  and  afterwards  brought 
by  the  thief  into  this  city.  The  jury  found  a  special  verdict ;  and  the  question 
submitted  to  the  court  is,  whether  under  such  circumstances,  an  indictment  can 
be  supported  in  the  mayor's  court.  The  point  has  never  been  expressly  decided ; 
but  it  is  understood,  that  a  practice  has  prevailed  sub  silentio,  under  which  there 
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have  been  convictions  in  several  of  the  courts  of  the  State.  This  practice  was 
founded  on  the  general  principle,  that  possession  in  the  thief  amounts  to  a  lar- 
ceny in  every  county  into  which  he  carries  the  goods,  because  the  legal  posses- 
sion still  remains  in  the  true  owner,  and  therefore  every  moment's  continuance 
of  the  felony  amounts  to  a  new  caption  and  asportation.  There  is  considerable 
subtlety  in  this  principle.  It  was  probably  adopted  for  the  convenience  of  trying 
the  felon  in  the  county  where  he  waS  taken  with  the  goods  in  his  possession.  For 
it  is  scarcely  reconcilable  to  plain  common  sense  to  say,  that  the  continuance  of 
the  possession  amounts  to  a  new  taking.  It  is  in  fact  but  one  and  the  same 
felony,  and  so  it  is  considered  in  law;  for  if  the  thief,  after  carrying  the  goods 
from  the  county  in  which  they  were  stolen,  to  another  county,  and  after  being 
indicted  and  convicted  in  the  latter,  should  be  again  indicted  in  the  former,  he 
may  plead  the  conviction  in  bar,  which  could  not  be  done  if  they  were  different 
felonies.  I  consider  the  principle  which  I  have  mentioned  as  bordering  upon  a 
fiction,  and  although  it  is  so  well  established  as  not  now  to  be  called  in  question, 
yet  there  is  no  reason  why  we  should  give  it  greater  extent  than  it  has  received 
in  the  English  common  law  from  whence  we  took  it.  Now  it  was  never  extended 
by  that  law  to  cases  where  the  original  taking  was  without  the  kingdom.  This  is 
expressly  stated  by  Lord  Coke  in  3  Institute,  113,  and  13  Rep.  53,  in  proof  of  which 
he  cites  Butler's  Case  in  the  28th  year  of  Elizabeth.  It  was  the  opinion  of  the 
Judges  at  that  time  that  no  offence  was  punishable  at  common  law  which  was 
committed  without  the  jurisdiction  of  the  common  law,  that  is,  out  of  the  king- 
dom. This  ancient  doctrine  has  been  adhered  to  in  modern  times,  as  appears  in 
2  East's  Crown  Law,  772,  where  the  case  of  The  liing  v.  Anderson  is  cited,  in 
which  it  was  determined  by  all  the  Judges  in  the  year  1763  that  no  indictment 
lay  in  England  for  goods  stolen  in  Scotland  and  brought  into  England.  This 
was  found  inconvenient,  and  therefore,  so  far  as  respected  goods  stolen  in  Scot- 
land, a  remedy  was  provided  by  stat.  13  Geo.  III.  ch.  31.  Butlhave  never  heard 
it  suggested  that  the  English  co_urts  assumed  a  criminal  jurisdiction  in  case  of 
goods  stolen  beyond  sea,  and  brought  into  England.  It  may  be  said  to  be 
inconvenient  not  to  exercise  jurisdiction  in  cases  of  goods  stolen  in  one  of  the 
United  States,  and  brought  into  another,  and  it  appears  to  me  it  will  be  incon- 
venient. But  the  legislature  may  at  their  pleasure  apply  the  remedy,  as  the 
British  Parliament  did.  I  feel  myself  treading  on  tender  ground,  when  criminal 
jurisdiction  is  in  question ;  and  I  confess  that  I  had  rather  see  a  hundred  culprits 
escape,  than  extend  such  jurisdiction  a  hair's-breadth  beyond  its  constitutional 
limits.  The  Constitution  of  the  United  States  provides  for  the  case  of  an  offender 
flying  from  the  State  in  which  the  offence  is  committed.  Wherever  he  is  found, 
he  may  be  secured  and  sent  to  that  State  for  trial,  on  demand  of  the  executive 
thereof.  If  we  should  punish  him,  he  may  be  punished  again  in  the  State  to 
which  he  may  be  sent ;  for  certainly  the  courts  of  that  State  are  not  bound  to  pay 
any  regard  to  our  proceedings.  A  conviction  here  is  no  bar  to  an  indictment 
there.  The  different  States  are  altogether  as  independent  of  each  other  in  point 
of  jurisdiction,  as  any  two  nations  ;  and  if  murder  committed  in  one  State,  should 
be  prosecuted  in  another  to  which  the  murderer  had  fled,  without  the  authority 
of  an  act  of  assembly,  we  should  at  once  be  shocked  at  the  proceeding.  In  the 
Supreme  Court  of  New  York,  it  has  been  decided  that  larcenies  committed  out 
of  the  State  cannot  be  prosecuted  within  it,  although  the  goods  are  brought 
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there.  2  Johnson,  477,  479.  In  the  State  of  Massachusetts  the  contrary  opinion 
has  been  held.  1  Massachusetts,  116.  2  Massachusetts,  14.  It  appears  how- 
ever that  the  Judges  of  Massachusetts  relied  very  much  on  a  decision  in  their 
own  courts,  by  which  they  conceived  themselves  bound,  and  the  case  of  The 
King  V.  Anderson,  cited  in  2  East  P.  C.  772,  from  a  manuscript  report,  does  not 
seem  to  have  been  known,  because  it  is  mentioned  by  Judge  Sedgwick,  that  the 
only  case  relied  upon  as  directly  in  point,  was  Butler's  Case,  3  Institute,  113.  If 
the  point  had  ever  been  decided  in  this  court  upon  solemn  argument,  I  should 
have  been  for  letting  it  rest.  But  that  not  being  the  case,  we  must  take  it  up  as 
res  Integra,  and  I  am  of  opinion  that  the  mayor's  court  had  no  jurisdiction,  and 
therefore  the  judgment  should  be  reversed." 

In  The  State  v.  Le  Blanch,  2  Vroom,  80,  Chief  Justice  Whelpley,  after  an 
examination  of  the  English  authorities,  says  at  p.  85 :  "  From  this  review  it 
would  seem  to  be  clear  that  the  common-law  doctrine,  arising  from  the  transfer 
of  stolen  property  from  one  county  to  another,  affords  no  countenance  to  the 
idea  that  a  larceny  committed  under  one  system  of  criminal  law  can  be  punish- 
able under  another  and  different  system.  The  principle  adopted  was  simply 
this,  that  a  taking  would  be  implied  from  the  possession  of  the  chattels  in  those 
cases  in  which  the  first  caption  of  them  was  an  infringement  of  the  common  law ; 
thus  the  measure  of  the  crime,  the  mode  of  trial,  the  extent  of  punishment,  and 
the  effect  of  the  conviction,  would  be  identical  in  whichever  county  the  trial 
occurred."  And  after  reviewing  the  American  cases,  he  states  the  result  to  be 
this :  "  That  the  principle  that  a  larceny  can  be  inferred  from  the  possession  of 
the  goods  in  a  foreign  jurisdiction  is  opposed  to  the  English  law,  and  likewise  to 
aU  the  decisions  in  this  country  which  assume  to  be  founded  in  legal  science ;  and 
that  all  that  it  has  in  its  support  is  a  local  usage  in  some  of  the  States."  The 
Chief  Justice  then  proceeds  to  discuss  the  doctrine  or  principle  apart  from 
authority  in  the  following  lucid  and  satisfactory  manner :  "  But  the  doctrine  in 
question  is  not  only  inconsistent  with  authority,  but  is  incompatible  with  the 
general  principles  of  law  and  natural  justice.  It  is  universally  conceded  that 
criminal  laws  are  in  their  nature  local,  and  in  their  operation  are  confined  within 
the  limits  of  the  State  in  which  they  are  enacted.  But  when  larceny  is  inferred 
from  the  possession  of  the  stolen  property  in  a  jurisdiction  other  than  that  in 
which  the  original  felonious  taking  occurred,  it  is  impossible  to  overlook  the  fact 
that  it  is  the  foreign  and  not  the  domestic  law  which  is  enforced.  For  illustra- 
tion, suppose  goods  taken  under  such  circumstances  as  to  give  rise  to  the  question 
whether  the  act  is  a  larceny  or  a  mere  breach  of  trust  —  which  law  is  to  be 
regarded  in  settling  the  question  ?  All  will  admit  that  it  is  the  foreign  law  which 
must  determine  the  criminality  or  the  innocence  of  the  act,  for  it  vfill  scarcely  be 
pretended,  that  if  the  original  acquisition  of  the  property  was  not  criminal  it  can 
be  made  so  by  the  transportation  of  such  property  into  a  new  jurisdiction.  In 
all  cases  then  of  this  nature  the  judge  trying  the  cause  must  decide  whether,  by 
force  of  the  facts  proved,  the  offence  was  larceny  in  the  place  of  the  original 
transaction ;  and  if  the  proposition  was  solved  in  the  affirmative,  the  prisoner 
would  be  convicted,  but  if  in  the  negative,  the  result  would  be  an  acquittal.  It 
is  obvious  that  this  is  not  the  execution  of  the  domestic  law,  but  the  enforcement 
of  the  penal  code  of  a  foreign  government.  .  .  .  But  a  still  more  substan- 
tial objection  to  the  practice  is,  that  it  renders  the  trial  inconclusive.     A  larceny 
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is  committed  when  with  the  requisite  felonious  intent  there  has  been  a  taking  and 
asportation ;  the  convey ance  of  the  property  over  a  territorial  line  cannot  duplicate 
the  criminality.  In  the  eye  of  reason  and  in  the  nature  of  things  it  is  but  a  single 
oiFence,  both  before  and  after  such  transportation.  The  consequence  is  that 
the  criminal,  as  a  matter  of  ordinary  justice,  should  be  but  once  tried  for  the 
offence." 

In  Maine  it  has  been  recently  decided  that  stealing  goods  in  a  British  province 
and  bringing  them,  by  the  thief,  into  that  State,  and  having  them  in  his  posses- 
sion there,  is  larceny  in  that  State.  The  State  B.  Underwood,  49  Maine,  181 
(1858).  In  delivering  the  opinion  of  the  majority  of  the  court,  Hathaway  J. 
well  said  with  reference  to  the  reasoning  of  Chief  Justice  Shaw,  in  Common- 
wealth V.  Uprichard,  that  if  it  "  were  well  founded  and  correct  it  would  apply 
with  equal  force  to  the  case  of  goods  stolen  in  another  State  as  to  that  of  goods 
stolen  in  a  foreign  government,  for  in  their  administration  of  criminal  law  the 
several  States  are  sovereign,  and  in  their  respective  jurisdictions  and  in  the  laws 
which  regulate  their  internal  police  they  are  as  foreign  to  each  other  as  each 
State  is  to  foreign  governments."  And  in  the  same  case  Davis  J.  said:  "The 
distinction  which  Shaw  C.  J.  attempts  to  draw  between  the  case  of  larceny  in 
another  State  and  in  a  foreign  country,  is,  in  my  judgment,  entirely  without  any 
foundation.  If  a  conviction  can  be  maintained  in  the  former  case,  I  think  it 
must  be  in  the  latter,  and  until  we  are  ready  to  reject  the  doctrine  in  both  classes 
of  cases,  I  think  we  should  uphold  it  in  both."  And  with  reference  to  the  doc- 
trine of  constructive  larcenies  between  the  States,  he  observed  that  it  could  not 
be  maintained  either  on  principle  or  by  the  weight  of  authority.  In  a  very  able 
dissenting  opinion  in  The  State  u.  Underwood,  Rice  J.  very  clearly  shows  the 
unsoundness  of  the  principle  on  which  this  class  of  cases  rests.  "  The  decisions 
in  these  cases,"  he  says,  "  are  based  upon  some  supposed  analogy  between  the 
common-law  rule  respecting  counties,  and  the  condition  of  the  United  States 
existing  under  one  general  government.  The  supposed  analogy  will  be  found, 
on  examination,  not  to  exist.  Text  writers  and  jurists  have  undoubtedly  been 
led  into  error  on  this  subject,  by  a  reference  to  the  reason  given  for  the  common- 
law  rule  for  taking  cognizance  of  a  larceny  in  any  country  into  which  the  stolen 
property  may  be  taken  by  the  thief.  The  reason  generally  given  being,  that 
every  moment's  possession  of  the  stolen  property  is  a  new  larceny,  and  therefore 
the  party  is  necessarily  guilty  in  any  county  into  which  the  stolen  property 
may  be  carried  by  him.  If  this  were  so,  the  conclusion  would  undoubtedly  be 
correct,  and  the  thief  would  be  guilty  of  as  many  separate  offences,  for  each  of 
which  he  would  be  liable  to  distinct  punishment,  as  there  would  be  found  divisi- 
ble points  of  time  during  which  the  stolen  property  was  in  his  possession.  But 
the  statement  of  a  proposition  so  monstrous  is  its  most  effectual  refutation. 
Larceny  consists  in  a  felonious  caption  and  asportation.  When  the  property  is 
thus  taken  and  carried  away  the  offence  is  complete,  and  cannot  be  multiplied 
into  an  infinite  number  of  offences  by  a  simple  retention  of  the  stolen  property. 
The  courts  always  treat  it  as  a  single  offence  in  practice,  subject  to  but  one  pun- 
ishment, however  long  the  stolen  property  may  have  been  retained  or  into  how 
many  counties  it  may  have  been  carried  by  the  thief.  One  conviction  is  a  per- 
fect bar  to  a  second  prosecution  for  one  taking,  without  regard  to  the  length  of 
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time  the  property  may  have  been  retained  or  through  how  many  counties  it  may 
have  been  transported.  The  offence  is  single,  and  against  the  State  or  sover- 
eignty within  whose  jurisdiction  it  is  committed." 

It  is  a  leading  principle  in  the  law  of  larceny,  that  the  possession  of  goods 
stolen  by  the  thief  is  a  larceny  in  every  county  into  which  he  carries  the  goods  ; 
because  the  legal  possession  still  remaining  in  the  true  owner,  every  moment's 
continuance  of  the  trespass  and  felony  amounts,  in  legal  consideration,  to  a  new 
caption  and  asportation.  The  State  v.  Douglass,  17  Maine,  193.  Common- 
wealth V.  Cousins,  2  Leigh,  708.  On  this  principle  it  has  been  held  that,  if, 
between  the  original  theft  and  the  finding  of  the  indictment,  the  old  statute- 
relating  to  larceny  has  been  superseded  by  a  new  one,  the  thief,  who  retains  pos- 
session of  the  goods,  may  be  proceeded  against  under  the  new  statute.  The 
State  V.  Somerville,  21  Maine,  14.  And  the  principle  on  which  this  rule  is 
founded  extends  as  well  to  bank-notes,  and  other  property  made  subject  to  lar- 
ceny by  statute,  as  to  goods  which  are  the  subject  of  larceny  at  common  law. 
Commonwealth  v.  Rand,  7  Metcalf,  475.  The  stealing  of  things  affixed  to  the 
freehold  was  not  a  larceny  at  common  law,  but  was  made  felony  by  statute.  In 
Rex  V.  Millar,  7  Carrington  &  Payne,  665,  Parke  J.,  Alderson  B.  and  Patteson 
J.  held  that  the  prisoner  could  not  be  indicted  in  any  county  except  the  one  in 
which  the  fixtures  were  first  taken.  In  this  case  the  defendant  ripped  lead  from 
a  church  in  Buckinghamshire,  and,  afterwards,  having  it  in  his  possession  in 
Middlesex,  was  indicted  in  the  latter  county  for  a  simple  larceny  at  common  law ; 
it  was  held  that  the  indictment  could  not  be  sustained.  The  lapse  of  time 
between  the  first  taking  and  the  carrying  into  another  county  is  not  material.  In 
Rex  V.  Parkin,  1  Moody  C.  C.  45 ;  1  Lewin  C.  C.  316,  the  prisoner  stole  a  note 
in  Yorkshire  on  the  fourth  of  November  1823,  and  on  the  seventeenth  of  March 
1824  brought  it  into  the  county  of  Durham,  and  there  endeavored  to  utter  it ;  at 
the  trial  before  Bailey  J.  in  the  latter  county,  for  the  offence,  the  judge  doubted 
whether,  considering  the  long  interval  between  the  theft  and  the  bringing  the 
note  into  Durham,  this  could  properly  be  deemed  a  felony  in  the  county  of  Dur- 
ham, and  reserved  the  point  for  the  consideration  of  the  Judges.  They  were 
clearly  of  opinion,  that  the  interval  between  the  first  taking  and  the  carrying  the 
note  into  Durham  did  not  prevent  the  offence  from  being  a  larceny  in  Durham. 

But  this  rule  is  limited  to  simple  larceny.  If  a  compound  larceny  is  commit- 
ted in  one  county,  and  the  offender  carry  the  property  into  another,  though  he 
may  be  convicted  in  the  latter  county  of  the  simple  larceny,  he  cannot  be  there 
convicted  of  the  compound  larceny.  The  larceny  itself  is  ambulatory,  but  the 
aggravated  circumstances  are  fixed  and  stationary.  Thus  where  the  prisoner 
robbed  the  mail  of  a  letter  either  in  Wiltshire  or  Berkshire,  and  brought  it  into 
Middlesex,  and  was  indicted  capitally  in  Middlesex  on  the  5  Geo.  III.  ch.  25, 
§  7,  and  7  Geo.  m.  ch.  40,  the  Judges,  upon  a  case  reserved,  held  that  he  could 
not  be  convicted  capitally  out  of  the  county  in  which  the  letter  was  taken  from 
the  mail.  Rex  v.  Thomson,  2  Russell  on  Crimes,  328.  4th  ed.  The  rule  pre- 
vails in  cases  of  robbery.  The  robbery  can  only  be  tried  in  the  county  where 
committed;  the  felony  travels.  1  Hale  P.  C.  536.  The  larceny  may  however, 
in  some  respects,  be  considered  as  a  new  larceny,  and  as  not  necessarily  including 
all  the  qualities  of  the  original  larceny.     Therefore,  if  the  thing  stolen  is  altered 
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in  character  in  the  first  county  so  as  to  be  no  longer  what  it  was  when  stolen,  an 
indictment  in  the  second  coijnty  must  describe  it  according  to  its  altered  and  not 
according  to  its  original  state.  An  indictment  was  preferred  in  Hertfordshire 
for  stealing  four  live  tame  turkeys ;  and  it  appeared  that  they  were  stolen  alive  in 
Cambridgeshire,  kiUed  there,  and  carried  dead  into  Hertfordshire ;  and  upon  the 
point  being  raised,  the  Judges  held  that  though  the  carrying  into  Hertfordshire 
constituted  a  larceny  in  that  county,  yet  it  was  a  new  larceny  there,  and  a  lar- 
ceny of  dead  turkeys,  not  of  live  ones.  Rex  v.  Edwards,  Russell  &Ryan  C.  C. 
497.  Commonwealth  v.  Beaman,  8  Gray,  497,  is  not  distinguishable  in  principle 
from  Rex  v.  Edwards.  In  the  former  case,  the  defendant  was  indicted  for  steal- 
ing "one  peahen"  and  "one  turkey"  in  Massachusetts.  It  was  decided  that 
the  indictment  was  not  supported  by  evidence  of  stealing  them  alive  in  Connect- 
icut, and  bringing  them  dead  into  Massachusetts.  An  indictment  charging  the 
larceny  of  an  animal,  without  alleging  it  to  be  alive,  in  its  legal  acceptation, 
means  a  live  animal ;  and  the  rule  applies  even  if  an  animal  has  the  same  appel- 
lation whether  dead  or  alive.  Commonwealth  u.  Beaman,  8  Gray,  497,  denying 
Rex  V.  Puckering,  1  Moody  C.  C.  242,  and  1  Lewiu  C.  C.  302.  And  see  Regina 
V.  Newland,  2  Cox  C.  C.  283,  per  Wilde  C.  J. ;  Regina  v.  Barry,  2  Cox  C.  C. 
294,  and  Mr.  Greaves's  observations  on  those  cases,  2  Russell  on  Crimes,  330, 
notes.  4th  ed.  And  where  a  brass  furnace,  stolen  in  one  county,  was  there 
broken  in  pieces,  and  the  pieces  were  carried  into  another  county,  in  which  latter 
county  the  prisoner  was  indicted  for  larceny  of  a  brass  furnace  there,  he  was 
acquitted  for  a  variance  ;  for  it  was  not  a  brass  furnace,  but  only  broken  pieces 
of  brass  that  he  had  in  that  county.  Rex  v.  Halloway,  1  Carrington  &  Payne, 
127.  Nor,  where  several  commit  a  joint  felony  in  the  county  of  A.,  and  there 
divide  the  goods,  and  afterwards  separate,  each  carrying  his  respective  share  into 
the  county  of  B.,  can  they  be  indicted  for  a  joint  felony  in  the  latter  county? 
Rex  V.  Barnett,  2  Russell  on  Crimes,  329.  4th  ed.  But  where  goods  are  stolen 
by  two  persons  in  the  county  of  S.  and  are  carried  by  one  of  them  into  the 
county  of  C.  and  afterwards  the  other  follows  into  the  county  of  C.  and  there 
unites  in  the  custody  and  disposal  of  the  goods,  both  are  guilty  of  larceny  in 
the  latter  county.  Commonwealth  v.  Dewitt,  10  Massachusetts,  153.  Rex  v. 
County,  2  Russell  on  Crimes,  330.  4th  ed.  The  taking  into  the  second  county 
must  be  animo  furandi :  the  mere  possession  there  is  not  sufficient.  Where  a 
constable  took  the  defendant,  with  two  stolen  horses,  in  Surrey,  and,  afterwards, 
at  his  request,  rode  with  him  on  the  horses  into  Kent,  where  he  escaped,  and  the 
defendant  being  afterwards  indicted  in  Kent,  the  Judges  were  unanimously  of 
opinion,  upon  a  case  reserved,  that  there  was  no  evidence  of  stealing  in  Kent. 
Rex  V.  Simmonds,  1  Moody  C.  C.  408. 
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Rex  v.  JoHN.i 

Easter  Term  1790. 
Dying  Declarations. 

If  a  dying  declaration  is  tendered  in  evidence,  and  its  admissibility  rest  upon  the  fact 
that  the  deceased  believed,  when  he  made  it,  that  he  was  at  the  point  of  death, 
the  question  whether  this  fact  be  satisfactorily  proved  must  be  determined  by  the 
judge. 

If  it  may  reasonably  be  inferred  from  the  nature  of  the  wound,  the  state  of  illness,  and 
other  circumstances,  that  the  deceased  was  sensible  of  his  danger,  his  declarations 
are  admissible. 

On  the  prosecution  of  Thomas  John,  for  the  murder  of  Rachael, 
his  wife,  it  was  proved  by  the  confession  of  the  prisoner  himself, 
in  conversation  with  others,  before  his  wife's  death,  that  in  Septem- 
ber 1789,  upon  a  quarrel  between  them,  he  had  laid  hold  of  his 
wife,  and  they  had  fallen  down,  he  uppermost,  and  he  had  given 
her  several  violent  kicks  and  blows,  so  that,  according  to  his  own 
words,  he  knew  she  never  would  raise  her  hand  against  him  again. 
It  was  also  proved  that  she  died  in  the  same  month ;  that  she  was 
taken  ill  on  a  Friday,  took  to  her  bed  the  next  day,  and  died  on 
the  Sunday  sevennight  following,  being  confined  to  her  bed  by  her 
illness,  which  was  severe,  the  whole  time.  But  it  did  not  appear 
that  she  had  expressed  any  apprehension  of  danger,  though  she 
retained  her  senses  till  the  day  before  her  death.  Three  witnesses 
deposed  to  conversations  during  her  illness,  at  which  the  husband 
was  present,  in.  which  she  attributed  her  situation  to  his  ill  treat- 
ment ;  and  the  conduct  and  answers  of  the  husband  were  given  in 
evidence,  although  it  was  objected,  on  his  behalf,  that  what  was 
said  by  the  wife,  even  in  the  presence  of  the  husband,  and  to  which 
he  returned  answers  tending  to  charge  himself,  ought  not  to  have 
I  been  received.  Evidence  was  also  given  of  her  declarations  in  the 
prisoner's  absence,  after  she  was  confined  to  her  bed,  all  of  which 
tended  to  show  the  circumstances  of  violence  he  had  committed 
upon  her.  It  was  objected,  that  the  declarations  of  the  wife,  in 
the  absence  of  the  prisoner,  ought  not  to  have  been  admitted  in 
\vidence,  as  it  was  not  proved  that  she  considered  herself  at  the 
^me  as  a  dying  person,  the  evidence  not  being  express  on  that 

'  1  East  P.  C.  eh.  5,  §  124,  p.  367.  • 
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head ;  but  that,  if  the  evidence  were  admissible,  it  ought  to  have 
been  left  to  the  jury  to  consider  whether  the  wife  were  at  the  time 
conscious  of  approaching  death.  Objection  was  also  made,  that 
these  being  declarations  of  a  wife  against  her  husband,  were  not, 
on  that  account,  evidence. 

The  court  was  of  opinion,  that  the  reason  of  the  rule,  that  a  wife 
shall  not  be  admitted  to  give  evidence  against  her  husband,  did  not 
apply  to  this  case.  And  upon  the  other  point,  that  the  evidence  of 
the  state  of  the  wife's  health,  at  the  time  the  declarations  were 
made,  was  sufficient  to  show  that  she  was  actually  dying;  and 
that  it  was  to  be  inferred  from  it  that  she  was  conscious  of  her 
situation ;  and  no  particular  direction  was  given  to  the  jury  on 
the  subject. 

The  jury  having  found  the  prisoner  guilty,  these  points  were 
referred  to  the  Judges,  who,  at  a  conference  in  Easter  term  1790, 
all  agreed  that  it  ought  not  to  be  left  to  the  jury  to  say  whether 
the  deceased  thought  she  was  dying  or  not ;  for  that  must  be 
decided  by  the  judge  before  he  receives  the  evidence.  And  if  a 
dying  person  either  declare  that  he  knows  his  danger,  or  it  is 
reasonably  to  be  inferred  from  the  wound  or  state  of  illness  that 
he  was  sensible  of  his  danger,  the  declarations  are  good  evidence. 
But  as  to  the  declarations  themselves  in  this  case,  all  the  Judges, 
except  two,  thought  that  there  Was  no  foundation  for  supposing 
that  the  deceased  considered  herself  in  any  danger  at  all. 


The  King  v.  Mead.^ 

Hilary  Term  1824. 
Dying  Declarations. 

Defendant  having  been  convicted  of  perjury,  a  rule  nisi  for  a  new  trial  was  obtained  ; 
whilst  that  was  pending  the  defendant  shot  the  prosecutor,  and,  on  showing  cause 
against  the  rule,  an  affidavit  was  tendered  of  the  dying  declaration  of  the  latter,  ai 
to  the  transaction  out  of  which  the  prosecution  for  perjury  arose : 

HM,  that  it  could  not  be  read ;  for  that  dying  declarations  are  admissible  only  wheie 


'  2  Bamewall  &  Cresswell,  605.   4  Bowling  &  Eyland,  120. 
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the  death  is  the  subject  of  the  charge,  and  the  circumstances  of  the  death  the  sub- 
ject of  the  declaration. 

The  defendant  was  indicted  for  perjury,  and  at  the  Middlesex 
sittings,  after  Michaelmas  term  1822,  before  Abbott  C.  J.,  was 
found  guilty.  In  Hilary  term  1823  a  rule  for  a  new  trial  was 
obtained  by  the  Attorney  General,  on  the  ground  of  the  verdict 
having  been  against  the  weight  of  evidence  and  upon  affidavits. 

D.  F.  Jones  and  Chitty  now  showed  cause,  and,  amongst  others, 
tendered  affidavits,  stating  a  dying  declaration  of  James  Law,  the 
prosecutor,  who  was  shot  by  the  defendant  after  the  conviction. 
The  perjury  assigned,  and  of  which  the  defendant  was  convicted, 
consisted  in  Mead's  swearing,  upon  the  trial  of  an  information  in 
the  Exchequer,  that  Law  had  been  present  at  and  engaged  in  a 
smuggling  transaction,  at  a  place  called  the  Salt-Pans,  in  the  parish 
of  Scalby,  in  the  county  of  York,  on  the  20th  August  1820,  and 
upon  the  trial  of  which  information  Law  was  acquitted.  The  dying 
declaration  of  Law,  after  giving  an  account  of  the  circumstances 
under  which  he  was  shot  by  Mead,  proceeded  to  negative  his 
having  been  present  at,  or  having  had  any  concern  whatever  in, 
the  smuggling  transaction  deposed  to  by  Mead  in  the  Court  of 
Exchequer. 

The  Attorney  G-eneral,  Olarhe,  Crurney,  and  Walton  objected  to 
these  affidavits  of  the  dying  declaration  being  received.  Dying 
declarations  are  only  admissible  in  criminal  prosecutions,  where 
the  death  of  the  deceased,  and  the  circumstances  of  the  death,  are 
the  subject  of  the  charge  against  a  prisoner ;  whereas  here  the 
statement,  disclosed  by  the'  affidavits  tendered,  was  not  made  with 
reference  to  the  death  of  the  dying  man,  but  with  reference  to  the 
antecedent  charge  of  perjury.  In  Doe  v.  Ridgeway,  4  Barnewall  & 
Alderson,  53,  it  was  held  that  the  dying  declarations  of  a  person, 
as  to  the  relationship  between  the  lessor  of  the  plaintiff  and  the 
person  last  seised,  could  not  be  received  in  evidence. 

D.  F.  Jones  and  Chitty,  contr&.,  contended,  that  the  affidavits  as 
to  the  dying  declarations  were  admissible.  The  general  principle, 
upon  which  such  evidence  is  competent,  is  founded  partly  on  the 
situation  of  the  dying  man,  which  must  be  taken  to  have  as  much 
power  over  his  conscience  as  the  sanction  of  any  oath  could  have, 
and  partly  on  the  manifest  absence  of  any  interest,  when  he  is  on 
the  point  of  passing  into  another  world.     Lord  Mohun's  Case,  12 
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State  Trials,  949.  Eex  v.  Eeason,  1  Strange,  499.^  Tinckler's  Case, 
1  East  P.  C.  354.  2  Hume's  Comm.  on  the  Law  of  Scotland  respect- 
ing Crimes,  391.  The  rule  contended  for  on  the  other  side,  limiting 
evidence  of  this  kind  to  cases  of  inquiry  as  to  the  cause  or  circum- 
stances of  death,  is  much  too  narrow ;  for  in  Wright  v.  Littler,  3 
Burrow,  1244,  evidence  of  a  dying  confession,  by  the  subscribing 
witness  to  a  deed,  was  held  to  be  admissible.  So  also  in  the  case 
before  Heath  J.,  cited  in  Avison  v.  Lord  Kinnaird,  6  East,  195,  the 
confession  of  an  attesting  witness  to  a  bond,  who,  in  his  dying 
moments,  begged  pardon  of  Heaven  for  having  been  concerned  in 
forging  the  bond,  was  received.  Secondly,  there  was  a  connection 
in  this  case  between  the  transaction  to  which  the  dying  declaration 
referred  and  the  occasion  of  the  death.  The  false  accusation,  to 
which  tlie  dying  declaration  referred,  was  the  foundation  of  the 
personal  hostility  which  led  to  the  death.  Thirdly,  whether  it  would 
have  been  evidence  on  the  trial  or  not,  it  may  be  received  for  the 
purpose  of  satisfying  the  court  upon  the  question  of  granting  a 
new  trial,  in  the  same  way  as  affidavits  by  parties  themselves  are 
received  on  similar  occasions. 

Abbott  C.  J.  We  hre  all  of  opinion  that  the  evidence  cannot 
be  received.  In  the  case  before  Mr.  Justice  Heath,  the  declaration 
amounted  to  a  confession  by  the  party  himself  of  a  very  heinous 
offence  which  he  had  committed.  The  same  observation  applies  to 
the  case  of  Wright  v.  Littler .^  Here,  the  dying  declaration  of  Law 
was  for  the  purpose,  not  of  accusing  but  of  clearing  himself.  It 
therefore  falls,  not  within  the  exception  on  which  those  decisions 
proceeded,  but  within  the  general  rule,  that  evidence  of  this  de- 
scription is  only  admissible  where  the  death  of  the  deceased  is  the 
subject  of  the  charge,  and  the  circumstances  of  the  death  the 
subject  of  the  dying  declaration. 

The  affidavits  were  rejected. 

'  In  this  case  which  is  also  reported  in  16  Howell  State  Trials,  1,  and  is  the 
earliest  reported  case  on  this  subject,  1722,  Sir  John  Strange  says:  "We  who 
were  counsel  for  the  king  offered  to  give  in  evidence  several  declarations,  made 
by  the  deceased  on  his  death-bed,  whereby  he  charged  the  defendant  with  bar- 
barously murdering  him,  and,  without  much  hesitation,  the  court  let  us  into  that 
evidence." 

'  In  Stobart  v.  Dryden,  1  Meeson  &  Welsby,  624,  627,  these  cases  were  vir- 
tually overruled. 
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There  is  an  exception,  in  the  law  of  evidence,  to  the  general  rule  rejecting 
hearsay,  in  the  case  of  declarations  made  by  a  person  under  the  apprehension  of 
approaching  dissolution.  "  Speaking  for  myself,"  said  Lord  Chief  Baron  Pol- 
lock, in  a  very  recent  case,  "  I  must  say  that  the  reception  of  this  kind  of  evi- 
dence is  clearly  an  anomalous  exception  in  the  law  of  England  which  I  think 
ought  not  to  be  extended."    Regina  v.  Hinds,  Bell  C.  C.  at  p.  256  (1860). 

The  principle  upon  which  this  exception  stands  is  clear  and  obvious.  "  It  is 
presumed  that  a  person,  who  knows  that  his  dissolution  is  fast  approaching,  that 
he  stands  on  the  verge  of  eternity,  and  that  he  is  to  be  called  to  an  immediate 
account  for  all  that  he  has  done  amiss,  before  a  Judge  from  whom  no  secrets  are 
hid,  will  feel  as  strong  a  motive  to  declare  the  truth,  and  to  abstain  from  decep- 
tion, as  any  person  who  acts  under  the  obligation  of  an  oath."  1  Starkie  Ev. 
(London  ed.  1853)  32.  This  principle  was  thus  stated  by  Lord  Chief  Baron 
Eyre :  "  They  are  declarations  made  in  extremity,  when  the  party  is  at  the  point 
of  death,  and  when  every  hope  of  this  world  is  gone ;  when  every  motive  to  false- 
hood is  silenced,  and  the  mind  is  induced,  by  the  most  powerful  considerations, 
to  speak  the  truth ;  a  situation  so  solemn  and  so  awful  is  considered  by  the  law 
as  creating  an  obligation  equal  to  that  which  is  imposed  by  a  positive  oath 
administered  in  a  court  of  justice."  '  Rex  v.  Woodcock,  1  Leach  C.  C.  (4th 
ed.)  602.  In  Regina  v.  Smith,  Leigh  &  Cave  C.  C.  at  p.  622,  Mr.  Justice 
Blackburn  observed  during  the  argument:  "  The  statement  of  a  dying  person 
as  to  the  cause  of  death  is  admitted  on  the  same  ground  as  evidence  of  a  wife 
against  her  husband;  viz.  as  being  often  the  only  evidence  obtainable." 

' '  Dying  declarations  ought  to  be  admitted  with  scrupulous,  and  I  had  almost 
said  with  superstitious,  care,"  said  Mr.  Justice  Byles.  "They  have  not  neces- 
sarily the  sanction  of  an  oath ;  they  are  made  in  the  absence  of  the  prisoner ; 
the  person  making  them  is  not  subjected  to  cross-examination,  and  is  in  no  peril 
of  prosecution  for  perjury.  There  is  also  great  danger  of  omissions  and  of  unin- 
tentional misrepresentations,  both  by  the  declarant  and  the  witness.  In  order 
to  make  a  dying  declaration  admissible  there  must  be  an  expectation  of  impend- 
ing and  almost  immediate  death,  from  the  causes  then  operating.  The  authori- 
ties show  that  there  must  be  no  hope  whatever."  Regina  v.  Jenkins,  Law  Rep. 
IC.  C.  at  p.  193  (1869).  And  so  jealous  is  the  law  of  any  deviation  from  the 
general  rule,  that  it  confines  the  exception  to  the  necessity  of  the  case,  and  ren- 
ders such  declarations  admissible  in  no  civil  case,^  and,  in  criminal  cases,  only 

1  Shakespeare,  in  King  John,  quoted  in  1  Taylor  Ev.  §  644,  has  put  the  same  sentiment  into 
the  mouth  of  the  wounded  Melun,  who,  finding  himself  disbelieved  while  announcing  the  in- 
tended treachery  of  King  Lewis,  exclaims :  — 

"  Have  I  not  hideous  death  within  my  view, 
Retaining  but  a  quantity  of  life ; 
Which  bleeds  away,  even  as  a  form  of  wax 
Resolveth  from  his  figure  'gainst  the  fire  ? 
What  in  the  world  should  make  me  now  deceive, 
Since  I  must  lose  the  use  of  all  deceit  ? 
Why  should  I  then  be  false ;  since  it  is  true, 
That  I  must  die  here,  and  live  hence  by  truth?  " 

Act  v.  Scene  4. 

2  It  was  even  held,  that  the  dying  declarations  of  a  pauper  respecting  his  settlement  were 
admissible,  though  that  question  involved  both  law  and  fact.    Kex  v.  Bury  St.  Edmund's 
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in  the  single  instance  ot  homicide,  "  where  the  death  of  the  deceased  is  the  subject 
of  the  charge,  and  the  circumstances  of  the  death  the  subject  of  the  dying  declara- 
tion." Reginau.  Hinds,  Belie.  Cat  p.  266.  Wilson  w.  Boerem,  15  Johnson,  286. 
Doe  V.  Ridgway,  4  Barnewall  &  Alderson,  53.  The  State  v.  Cameron,  2  Chandler, 
172.  Daily  c.  New  York  &  New  Haven  Railroad  Co.  32  Connecticut,  366.  Wals- 
ton  V.  Commonwealth,  16  B.  Monroe,  at  p.  34.  Thus  on  a  trial  for  robbery,  the 
dying  declaration  of  the  party  robbed  has  been  rejected.  Rex  v.  Lloyd,  4  Car- 
rington  &  Payne,  233.  And  where  a  prisoner  was  indicted  for  administering 
drugs  to  a  woman,  with  intent  to  procure  abortion,  her  statements  in  extremis 
were  held  to  be  inadmissible.  Regina  v.  Hinds,  Bell  C.  C.  263 ;  8  Cox  C.  C. 
300 ;  29  Law  Journal,  M.  C.  147.  And  on  an  indictment  for  murder,  the 
prisoner  was  not  allowed  to  avail  himself  of  the  statement  of  a  stranger,  who, 
on  his  death-bed,  confessed  that  he  had  committed  the  crime.  Rex  v.  Gray, 
Irish  Circuit  Reports,  76.  But  in  one  case,  "the  Judges  appear  to  have  in- 
trenched somewhat  upon  this  rule."  On  the  trial  of  an  indictment  for  the 
murder  of  A.  by  poison,  which  was  also  taken  by  B.,  who  died  in  consequence, 
the  dying  declarations  of  B.  were  held  admissible.  Rex  v.  Baker,  2  Moody  & 
Robinson  53  (1837).  In  this  case  Coltman  J.,  after  consulting  Parke  B.,  was 
of  opinion,  that  as  it  was  all  one  transaction,  the  declarations  were  admissible, 
and  allowed  them  to  go  to  the  jury,  but  said  he  would  reserve  the  point  for  the 
opinion  of  the  Judges  ;  but  the  prisoner  was  acquitted. 

It  has  been  repeatedly  held,  that  the  rule  of  the  common  law,  by  which  this 
species  of  evidence  is  admitted,  is  not  in  conflict  with,  nor  repealed  by,  the  gen- 
eral rule  of  criminal  law  declared  in  the  Constitution  of  the  United  States, 
and  in  the  constitutions  and  statutes  of  nearly  all  the  States  in  the  Union, 
that  "  the  accused  shall  enjoy  the  right  to  be  confronted  with  the  witnesses 
against  him."  Anthony  v.  The  State,  Meigs,  266.  Woodsides  v.  The  State, 
2  Howard  (Miss.)  655.  Robbins  v.  The  State,  8  Ohio  State,  n.  s.  131.  The 
State  V.  Tilghman,  11  Iredell,  513.  Commonwealth  v.  Carey,  12  Cushing, 
246.  The  State  v.  Nash,  7  Iowa,  347.  Campbell  o.  The  State,  11  Georgia, 
353.  McDaniel  v.  The  State,  8  Smedes  &  Marshall,  401,  416.  Walston  v. 
Commonwealth,  16  B.  Monroe,  15.  But  see  eoatrk,  The  Law  Reporter,  Vol. 
IV.  (n.  8.)  221.  In  Anthony  v.  The  State,  Meigs,  at  p.  267,  this  principle  was 
clearly  stated  as  follows,  by  Reese  J. :  "  The  Bill  of  Rights  cannot  be  construed 
to  prevent  declarations  properly  made  in  articulo  mortis  from  being  given  in  evi- 
dence against  defendants  in  cases  of  homicide.  The  provision  in  the  Bill  of 
Rights  was  intended  only  to  ascertain  and  perpetuate  a  principle  in  favor  of  the 
liberty  and  safety  of  the  citizen,  which  although  fully  acknowledged  and  acted 
upon  before  and  at  the  time  of  our  Revolution,  had  been  yielded  to  the  liberal  or 
popular  party  in  Great  Britain  after  a  long  contest,  and  after  very  strenuous 
opposition  from  the  Crown,  from  Crown  lawyers,  and,  if  I  may  so  speak.  Crown 
statesmen.  In  this  case,  as  in  that  of  libels  and  some  others,  the  object  of  the 
Bill  of  Eights  was  not  to  introduce  a  new  principle,  but  to  keep  ground  already 
gained,  and  to  preserve  and  perpetuate  the  fruits  of  a  political  and  judicial 
victory,  achieved  with  difficulty,  after  a  violent  and  protracted  contest.     That 

Caldecott,  486.  Abbotun  ■;.  Dunswell,  2  Bott,  80.  And  in  Stobart  v.  Dryden,  1  Meeson  & 
Welsby,  615,  627,  the  dying  declarations  of  a  deceased  subscribing  witness  to  a  forged  instru- 
ment were  offered  in  disparagement  of  the  evidence  afforded  by  his  signature,  but  were  re- 
jected. 
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our  view  of  this  question  is  correct,  is  made  manifest  by  the  fact,  that  after  more 
than  forty  years  from  the  adoption  of  our  first  Constitution,  this  argument  against 
the  admissibility  of  dying  declarations,  on  the  ground  of  the  Bill  of  Rights,  is 
for  the  first  time  made,  so  far  as  we  are  aware,  in  our  courts  of  justice ;  and  if 
made  elsewhere  it  does  not  appear  to  have  received  judicial  sanction  in  any 
State." 

The  principle  upon  which  this  species  of  evidence  is  received  being,  "  that  the 
mind,  impressed  with  the  awful  idea  of  approaching  dissolution,  acts  under  a 
sanction  equally  powerful  with  that  which  it  is  presumed  to  feel  by  a  solemn 
appeal  to  God  upon  an  oath,"  per  Curiam,  in  Rex  v.  Drummond,  1  Leach  C.  C. 
(4th  ed.)  337,  338,  it  follows,  that  if  the  declarant  when  living,  was  too  young 
to  comprehend  the  obligation  of  an  oath,  Rex  v.  Pike,  3  Carrington  &  Payne, 
598;  Regina  ii.  Perkins,  2  Moody  C.  C.  136;  9  Carrington  &  Payne,  395;  or 
was  incompetent  by  reason  of  infamy.  Rex  «.  Drummond,  ubi  supra,  or  imbecil- 
ity of  mind,  his  dying  declarations  are  inadmissible. 

From  this  principle  it  necessarily  follows,  that  the  party  against  whom  they  are 
produced  in  evidence  may  enter  into  the  particulars  of  his  state  of  mind  and  of 
his  behavior  in  his  last  moments,  or  may  be  allowed  to  show  that  the  deceased 
was  not  of  such  a  character  as  was  likely  to  be  impressed  by  a  religious  sense  of 
his  approaching  dissolution.  1  Phillipps  Ev.  289,  London  ed.  1843.  Donelly 
V.  The  State,  2  Butcher,  464.     Goodall  v.  The  State,  1  Oregon,  333. 

On  the  other  hand,  as  the  testimony  of  an  accomplice  is  admissible  against  his 
fellows,  the  dying  declarations  of  a  felo  de  se  are  admissible ;  but  they  are  only 
admissible  where  the  prisoner  is  charged  with  assisting  in  the  self-destruction  pf 
the  deceased,  for  the  reason,  that  dying  declarations  are  never  admissible,  except 
where  the  death  of  the  person  who  made  them  is  the  subject  of  the  indictment. 
Rex  V.  Tinckler,  1  East  P.  C.  854.  And  see  the  material  parts  of  this  case  as 
reported  in  the  Black  Book,  and  MS.  note  of  Lord  Denman's,  in  the  Preface  to 
the  first  volume  of  Denison's  Crown  Cases. 

Upon  the  same  principle  on  which  the  testimony  of  the  husband  or  wife  is 
sometimes  admitted,  viz.  as  being  the  only  evidence  obtainable,  the  dying 
declarations  of  either  are  admissible,  where  the  other  party  is  charged  with  the 
murder  of  the  declarant.  Blackburn  J.  in  Regina  v.  Smith,  Leigh  &  Cave  C.  C. 
at  p.  622.  Rex  v.  Woodcock,  1  Leach  C.  C.  (4th  ed.)  600;  1  East  P.  C.  354, 
356.  Pennsylvania  v.  Stoops,  Addison,  881.  The  People  v.  Green,  1  Denio, 
614.     Moore  v.  The  State,  12  Alabama,  764.    And  see  Rex  v.  John,  in  the  text. 

These  declarations  are  admissible  in  evidence,  if  it  appear  to  the  satisfaction  of 
the  court :  First,  that  at  the  time  when  they  were  made  the  declarant  was  in 
actual  danger  of  death;  secondly,  that  he  should  then  have  had  a,  full  apprehen- 
sion of  his  danger,  Regina  «.  Cleary,  2  Foster  &  Finlason,  850 ;  and  lastly,  that 
death  should  have  ensued.  In  the  Sussex  Peerage  Case,  11  Clark  &  Finnelly, 
at  p.  112,  Lord  Denman  C.  J.  stated  this  principle  as  follows :  "  With  regard  to 
declarations  made  by  persons  in  extremis,  supposing  all  necessary  matters  con- 
curred, such  as  actual  danger,  death  following  it,  and  a  full  apprehension,  at  the 
time  of  the  danger  and  of  death,  such  declarations  can  be  received  in  evidence ; 
but  all  these  things  must  concur  to  render  such  declarations  admissible.  Such 
evidence  ought  to  be  received  with  caution,  because  it  is  subject  to  no  cross- 
examination." 
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All  the  Judges  agreed  at  a  conference  in  Easter  term  1790,  that  it  ought  not 
to  be  left  to  the  jury  to  say  whether  the  deceased  thought  he  was  dying  or  not ; 
for  that  must  be  decided  by  the  judge  before  he  receives  the  evidence.  Kex  v. 
John,  in  the  text.  Rex  v.  Welbourn,  1  East  P.  C.  368,  resolved  by  all  the  Judges 
in  Michaelmas  term  1792.'  Rex  v.  Hucks,  1  Starkie  N.  P.  C.  623.  Bartlett  v.  Smith, 
11  Meeson  &  Welsby,  at  p.  486.  And  such  has  been  the  uniform  practice  in  all 
the  recent  cases.  3  Russell  on  Crimes,  266.  4th  ed.  The  State  v.  Poll,  1  Hawks, 
442,  444.  Lamberth  v.  The  State,  23  Mississippi,  322,  354.  Hill  v.  The  Com- 
monwealth, 2  Grattan,  694.  Commonwealth  v.  Murray,  2  Ashmead,  41.  The 
State  V.  Howard,  32  Vermont,  380.  The  State  v.  Center,  36  Vermont,  378. 
Donelly  v.  The  State,  2  Dutcher,  464.  People  v.  Glenn,  10  California,  32. 
Robbins  v.  The  State,  8  Ohio  State,  N.  s.  131.  And  if  the  judge  reserves 
the  question,  it  may  be  reviewed  by  the  full  Court.  Channell  B.  in  Regina  v. 
Smith,  Leigh  &  Cave  C.  C.  at  p.  627.     Donelly  v.  The  State,  2  Dutcher,  601. 

The  observations  of  Mr.  Justice  Skinner  in  concluding  the  opinion  in  Starkie 
V.  The  People,  17  Illinois,  at  pp.  24,  25,  are  worthy  of  attention  in  this  con- 
nection: "The  impossibility  of  knowing  what  effect  upon  the  minds  of  the 
jury  the  hearing  of  this  examination  might  have,  or  what  tinge  or  coloring  it 
might  in  their  minds  give  to  other  evidence  against  the  accused  in  case  the  evi- 
dence should  not  go  to  them  finally  as  evidence,  would  suggest  the  propriety  of 
sending  the  jury  out  in  charge  of  a  sworn  officer  pending  this  examination." 

It  is  not  necessary  that  the  declarant  should  actually  express  any  apprehension 
of  danger,  provided  it  satisfactorily  appears  to  the  court,  in  any  mode  that  the 
declarations  were  made  under  a  clear  impression  of  impending  death.  And  for 
this  purpose  all  the  circumstances  of  the  case  may  be  shown,  which  may  tend  to 
throw  light  upon  the  state  of  the  mind  of  the  deceased  at  the  time  when  the 
declarations  were  made.  If  the  fact  can  be  reasonably  inferred  from  the  evident 
danger  of  the  declarant,  or  front  the  opinions  of  the  medical  or  other  attendants 
stated  to  him,  or  from  his  conduct  in  settling  his  affairs,  disposing  of  his  property, 
taking  leave  of  his  relations  and  friends,  giving  directions  respecting  his  funeral 
or  as  to  his  place  of  burial,  receiving  extreme  unction,  or  the  like,  it  is  sufficient. 
Rex  V.  Woodcock,  1  Leach  C.  C.  (4th  ed.)  500.  Rex  v.  Bonner,  6  Carrington 
&  Payne,  386 ;  more  fully  reported  in  3  Russell  on  Crimes,  266.  4th  ed.  Rex 
V.  Mosley,  1  Moody  C.  C.  97.  Minton's  Case,  McNally  Ev.  386.  Regina  v. 
Howell,  1  Denison  C.  C.  1 ;  1  Carrington  &  Kirwan,  689 ;  1  Cox  C.  C.  161. 
Regina  v.  Mooney,  5  Cox  C.  C.  318.  Regina  v.  Thomas,  1  Cox  C.  C.  52. 
Anthony  v.  The  State,  Mfiigs,  265.  Nelson  v.  The  State,  7  Humphreys,  642. 
Commonwealth  v.  Murray,  2  Ashmead,  41.  Commonwealth  B.  Williams,  2 
Ashmead,  69.  Kilpatriok  v.  Commonwealth,  31  Pennsylvania  State,  198,  216. 
McDaniel  v.  The  State,  8  Smedes  &  Marshall,  401.  Campbell  v.  The  State, 
11  Georgia,  363.  McLean  v.  The  State,  16  Alabama,  672,  674.  Dunn  v.  The 
State,  2  Pike,  229.  Hill  v.  The  Commonwealth,  2  Grattan,  694.  Murphy  v. 
The  People,  17  Illinois,  447.  The  State  v.  Freeman,  Speers,  57.  Donelly 
V.  State,  2  Dutcher,  464.  The  State  v.  Nash,  7  Iowa,  347.  The  People  v. 
Sauchey,  24  California,  17.  Arid  see  Regina  v.  Dalmas,  1  Cox  C.  C.  96 ;  Re- 
gina V.  Scallan,  Crawford  &  Dix  Abr.  Cases,  240.     Regina  v.  Qualter,  6  Cox 

1  These  cases  virtually  overrule  Rex  v.  Woodcock,  1  Leach  0.  C.  604,  tried  in  1789,  where 
the  question  was  left  to  the  jury  by  Eyre  C.  B. 
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C.  0.  357 ;  Regina  v.  Nicolas,  6  Cox  C.  C.  120 ;  Kegina  v.  Megson,  9  Carring- 
ton  &  Payne,  418. 

In  Rex  V.  Spilsbury,  7  Carrington  &  Payne,  187,  it  was  proposed  to  give  in 
evidence  the  dying  declaration  of  a  deceased  person,  and  it  was  proved  that,  about 
the  time  of  making  the  declaration,  the  deceased  was  asked  if  he  thought  he  should 
recover,  and  how  he  was ;  to  which  he  answered  that  he  thought  he  should  not 
recover,  as  he  was  so  very  ill.  He  had  been  previously  insensible,  but  remained 
sensible  for  an  hour,  and  died  the  next  day.  The  evidence  was  rejected,  on  the 
ground  that  the  judge,  Mr.  Justice  Coleridge,  did  not  feel  fully  convinced  that 
the  deceased  had  no  hope  of  recovering.  The  learned  judge  observed,  that 
people  very  often  use  expressions  to  the  effect  that  they  shall  not  recover,  who 
have  no  conviction  that  their  death  is  near  approaching ;  and  that  if  the  deceased 
had  felt  that  his  end  was  drawing  very  near,  he  should  have  expected  him  to  say 
something  of  his  affairs,  or  of  those  who  were  to  have  his  property,  or  to  give 
some  directions  as  to  his  funeral,  or  that  he  would  have  used  some  other  expres- 
sions, showing  a  feeling  or  conviction  that  his  death  was  at  hand.  "  This 
decision  must,  it  is  conceived,  be  considered  only  with  reference  to  the  peculiar 
circumstances  of  the  individual  case ;  but  it  may  properly  be  regarded  as  an 
authority  to  this  extent,  that  in  general  the  conduct  and  demeanor  of  the  deceased, 
and  not  merely  what  he  says  respecting  his  condition,  may  be  considered  for  the 
purpose  of  determining  whether  it  is  proper  to  receive  his  declarations."  1  Phil- 
lipps  Ev.  (Lond.  ed.  1843)  285. 

With  respect  to  the  interval  of  time  which  may  have  elapsed  between  the 
uttering  of  dying  declarations  and  the  moment  of  death,  there  appears  to  be 
no  rule  founded  on  this  circumstance  alone ;  nor  is  it  consistent  with  the  prin- 
ciple upon  which  dying  declarations  are  received  in  evidence  (whieh,  as  we  have 
seen,  depends  upon  the  state  of  the  declarant's  mind)  that  such  declarations 
should  be  excluded  if  not  made  within  any  precise  limits  of  time.  Unquestion- 
ably the  length  of  time  may  be  a  material  consideration  in  forming  an  inference 
as  to  the  state  of  mind  of  the  deceased,  with  respect  to  his  expectation  of  death 
at  the  time  of  making  a  declaration,  especially  if  he  has  not  expressed  his 
sense  of  his  own  situation. 

It  is  the  impression  of  impending  death,'  and  not  the  rapid  succession  of 
death  in  point  of  fact,  which  renders  the  testimony  admissible.  The  law  on  this 
point  is  admirably  stated  in  a  recent  crown  case  reserved.  "  In  order,"  said 
Chief  Baron  Pollock,  "to  render  such  a  declaration  admissible,  it  is  necessary 
that  it  should  be  made  under  the  apprehension  of  death.  The  books  certainly 
speak  of  near  approaching  death ;  but  there  is  no  case  in  which  any  particular 
interval,  any  number  of  hours  or  days,  is  specified  as  the  limit.  In  truth,  the 
question  does  not  depend  upon  the  length  of  interval  between  the  death  and 
declaration,  but  on  the  state  of  the  man's  mind  at  the  time  of  making  the  dec- 
laration, and  his  belief  that  he  is  in  a  dying  state."  Wightman  J. :  "  The  statement 
must  have  been  made  under  an  impression  upon  the  mind  of  the  person  making 
it  that  death  must  in  a  comparatively  short  lapse  .of  time  ensue ;  or,  to  use  the 

1  Regina  ».  Forester,  4  Foster  &  Finlason,  8B7,  where  the  law,  in  Mr.  Taylor's  opinion, 
seems  to  be  laid  down  too  strictly  by  Byles  J.  1  Taylor  Ev.  §  648  note.  5th  ed.  This  case 
is  also  reported  in  10  Cox  C.  C.  368. 
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expression  found  in  the  books,  that  his  death  was  impending : '  that  however 
is  a  relative  term,  and  does  not  of  course  import  merely  an  expectation  j;hat  the 
man  would  die  at  some  time  or  other — for  that  is  a  debt  which  we  all  owe  to 
nature  —  but  it  means  an  expectation  that  he  is  about  to  die  shortly  of  the  dis- 
ease or  injuries  under  which  he  is  then  suffering ;  that,  in  other  words,  he  is 
without  a  reasonable  or  any  hope  of  recovery."  Eegina  v.  Eeaney,  7  Cox  C.  C. 
209 ;  Dearsly  &  Bell  C.  C.  (1867).  "  The  result  of  the  decisions  is,"  said  Chief 
Baron  Kelly  in  1869,  "that  there  must  be  an  unqualified  belief  in  the  near- 
ness of  death :  a  belief  without  hope  that  the  declarant  is  about  to  die.  "We,  as 
Judges,  must  be  perfectly  satisfied  beyond  any  reasonable  doubt  that  there  was 
no  hope  of  avoiding  death ;  and  it  is  not  unimportant  to  observe  that  the  bur- 
den of  proving  the  facts  that  render  the  declaration  admissible  is  upon  the  prose- 
cution." Regina  ».  Jenkins,  Law  Rep.  1  C.  C.  at  p.  192.  "  The  authorities 
show  that  there  must  be  no  hope  whateoer,"  said  Mr.  Justice  Byles  in  the  same 
case  at  p.  193.  In  Commonwealth  v.  Cooper,  5  Allen,  495,  the  deceased  had 
said  to  the  witness  that  she  could  not  live,  and  that  she  had  sent  for  him  to  make 
a  request  respecting  her  funeral.  Metcalf  J. :  "  We  think  this  satisfactorily 
shows  that  her  subsequent  statement  was  made  under  a  sense  of  impending 
death,  —  a  consciousness  that  she  was  near  her  end."  In  Regina  v.  Jenkins, 
Law  Rep.  1  C.  C.  187  (1869)  the  declaration  was  made  on  oath  to  a  magistrate's 
clerk  about  thirteen  hours  before  death.  The  deceased  said  originally  that  she 
had  no  hope  of  recovery.  The  clerk  put  down  that  she  had  no  hope.  She  said  in 
effect  when  the  statement  was  read  over  to  her :  "No,  that  is  not  what  I  said, 
nor  what  I  mean.  I  mean  that  at  present  I  have  no  hope ; "  which  is  or  may 
be  as  if  she  had  said:  "  If  I  do  not  get  better  I  shall  die."  The  conviction 
was  quashed.  In  Rex  v.  Woodcock,  1  Leach  C.  C.  500,  4th  ed.,  the  declara- 
tions were  made  two  days  before  death ;  in  Rex  v.  Bonner,  6  Carrington  & 
Payne,  886,  three  days ;  in  Regina  v.  Whitworth,  1  Foster  &  Finlason,  882 ; 
and  in  The  State  u.  Center,  36  Vermont,  378,  six  days ;  in  Rex  v.  Tinckler, 
1  East  P.  C.  354,  ten  days ;  in  Regina  ».  Eeaney,  Dearsly  &  Bell  C.  C.  161 ; 
26  Law  Journal,  M.  C.  43 ;  7  Cox  C.  C.  209,  and  in  Rex  v.  Mosley,  1  Moody 
C.  C.  97,  eleven  days ;  and  in  Commonwealth  v.  Cooper,  5  Allen,  495,  seventeen 
days;  and  were  all  received.  In  Eex  v.  Mosley  and  in  Eegina  v.  Whitworth 
it  appeared  that  the  surgeon  did  not  think  the  case  hopeless,  and  told  the  patient 
so ;  but  the  patient  thought  otherwise.  See  also  Eegina  v.  Peel,  2  Foster  & 
Finlason,  21 ;  Regina  v.  Howell,  1  Carrington  &  Kirwan,  689 ;  1  Denison  C. 
C.  1. 

If  it  appears  that  the  deceased,  at  the  time  of  the  declaration,  had  any  expec- 
tation or  hope  of  recovery,  however  slight  it  may  have  been,  and  though  death 
actually  ensued  within  an  hour  afterwards,  the  declaration  will  be  inadmissible. 
Rex  V.  Welbourn,  1  East  P.  C.  358. 

Where  the  words  were,  "  I  have  no  hope  of  recovering,  unless  it  be  the  will 
of  God,"  Rex  v.  Murphy,  Irish  Circuit  Rep.  88,  per  Richards  B. ;  "I  think 

1  The  expression  in  the  earlier ■  cases  is  "almost  immediate  dissolution."  Hullock  B.  in 
Eex  V.  Tan  Butchell,  3  Carrington  &  Payne,  at  p.  631.  Bosanquet  J.  in  Kex  «.  Crockett,  4 
Carrington  &  Payue,  at  p.  544.  1  Greenl.  Ev.  §  158.  See  also  Eegina  v.  Forester,  4  Foster  & 
Finlason,  859,  per  Byles  J.;  10  Cox  C.  C.  868,  s.  o.  In  Eegina  v.  Peel,  2  Foster  &  Finlason, 
21,  22,  the  expression  used  by  Willea  J.  is  "  settled  hopelesg  expectation  of  death." 
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myself  In  great  danger,"  Kex  v.  Errington,  2  Lewin  C.  C.  148 ;  held  insuffi- 
cient. In  Rex  V.  Crockett,  4  Carrington  &  Payne,  544,  notwithstanding  a  sur- 
geon told  the  deceased  that  there  was  no  chance  of  her  recovery,  yet,  as  she 
said,  that  she  hoped  the  surgeon  would  do  what  he  could  for  her,  for  the  sake 
of  her  family,  the  judge  rejected  the  declarations  of  the  deceased,  saying  that 
her  expressions  showed  a  degree  of  hope  in  her  mind.  In  Rex  v.  Fagent,  7  Car- 
rington &  Payne,  238,  it  appeared  that  the  deceased  had  expressed  an  opinion 
that  she  should  not  recover,  and  after  that  she  made  a  declaration,  but  subse- 
quently, on  the  same  day,  she  asked  her  nephew  if  he  thought  she  would  "  rise 
again."  It  was  considered  that  the  declaration  was  not  receivable,  because  the 
subsequent  question  showed  that  she  entertained  hopes  of  recovery. 

Representations  made  to  the  deceased  are  often  of  importance  in  inquiring 
as  to  the  opinion  he  entertained  of  his  own  danger.  In  Welbourn's  Case,  who 
was  indicted  for  the  murder  of  Elizabeth  Page,  by  inducing  her  to  take  poison, 
the  declaration  of  the  deceased  was  made  to  an  apothecary  within  an  hour  of 
her  death,  in  consequence  of  the  apothecary  telling  her  that  he  must  know  what 
she  had  done,  and  that  she  would  not  live  twenty-four  hours  unless  proper  relief 
was  afforded.  The  majority  of  the  Judges  were  of  opinion  that  the  declaration 
was  inadmissible,  because  the  deceased  was  given  to  understand  that  if  she  told 
what  was  the  matter  with  her,  she  might  have  relief  and  recover.  1  East  P.  C. 
358.  So  in  Rex  v.  Christie,  3  Russell  on  Crimes  (4th  ed.)  252,  where  the 
deceased  asked  his  surgeon  if  the  wound  was  necessarily  mortal,  and  was  told, 
in  answer,  that  persons  had  recovered  under  like  circumstances,  but  that  the 
case  was  one  of  extreme  danger ;  a  statement  made  immediately  after  this  con- 
versation was  rejected  by  Chief  Justice  Abbott  and  Park  J.  on  the  ground 
that  the  language  of  the  surgeon  was  calculated  to  keep  up  in  the  mind  of  the 
deceased  some  expectation  of  recovery. 

In  Rex  V.  Mosley,  1  Moody  C.  C.  27,  the  deceased  received  the  injury  of 
which  he  died  on  the  evening  of  the  30th  of  September,  and  died  on  the  evening 
of  the  10th  of  October  following.  On  the  first  evening,  and  every  day  until  his 
death,  he  complained  to  the  nurse  who  attended  him  that  he  should  never  get 
better.  But  during  his  illness  he  never  expressed  any  opinion,  either  of  hope 
or  apprehension,  to  his  surgeon.  The  surgeon  informed  him  that  his  case  was 
hopeless,  for  the  first  time,  on  the  morning  of  the  10th  of  October.  The  surgeon 
did  not  himself  consider  the  case  quite  hopeless  till  that  day,  and  had  always 
previously  told  the  deceased  that  there  was  danger,  but  that  there  were  hopes  of 
his  being  better.  The  Judges  were  unanimously  of  opinion  that  the  declara- 
tions of  the  deceased,  made  by  him  after  he  was  brought  home  the  first  evening, 
after  he  had  said  that  he  should  not  get  better,  and  also  at  different  times  during 
his  illness,  and  previous  to  the  surgeon's  communications  to  him  of  his  hopeless 
state,  were  properly  received  in  evidence.  "It  maybe  observed,"  says  Phil- 
lipps,  "that  this  case  is  distinguishable  from  the  two  preceding,  on  the  ground 
that  there  was  positive  evidence  that  the  conviction  of  the  deceased,  as  to  his  own 
impending  death,  had  not  been  altered  by  the  representations  of  the  surgeon." 
1  Phillipps  Ev.  (London  ed.  1843)  288. 

In  Rex  V.  Hayward,  6  Carrington  &  Payne,  160,  after  a  surgeon  had  exam- 
ined the  wound  of  the  deceased,  the  deceased  inquired  whether  he  was  in  danger ; 
to  which  the  surgeon  answered  that  he  was,  and  that  the  only  chance  of  his  living 
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was  keeping  himself  quiet ;  upon  which  it  was  contended  that  the  declarations 
made  by  the  deceased  were  not  made  at  a  time  when  every  hope  in  this  world 
was  gone,  and  when  the  party  was  aware  that  he  must  inevitably  answer  soon 
for  the  truth  or  falsehood  of  his  statements ;  but  that,  upon  the  surgeon's  state- 
ment, he  must  be  taken  to  have  had  some  hope  of  recovery.  On  this  the  Lord 
Chief  Justice  observed  that  any  hope  of  recovery,  however  slight,  existing  in 
the  mind  of  the  deceased  at  the  time  of  making  the  declarations,  would  un- 
doubtedly render  the  proof  of  such  declarations  inadmissible.  But  upon  the 
further  examination  of  the  surgeon  it  appeared  that,  before  the  declarations 
were  made  on  the  following  evening,  the  deceased  knew  that  he  must  die,  and 
that  the  magistrate,  previously  to  the  receiving  of  his  declarations,  desired  him, 
as  a  dying  man,  to  tell  the  truth ;  and  that  the  deceased  replied  he  would.  Upon 
this  further  evidence,  the  declarations  of  the  deceased  were  held  to  be  admis- 
sible, and  were  laid  before  the  jury. 

"  It  is  worthy  of  remark,''  writes  Mr.  Taylor,  "that  in  Scotland  it  is  immaterial, 
except  as  regards  the  weight  of  the  evidence,  whether  or  not  the  declaration  be 
made  under  the  impression  of  impending  death ;  but  where  a  party  has  received 
a  mortal  wound,  an  account  of  the  matter  given  by  him  at  a  time  subsequent  to 
the  inquiry  will  be  admissible  in  the  event  of  his  death,  provided  it  were  made 
seriously  and  deliberately,  and  whilst  the  deceased  appeared  to  be  aware  of  what 
he  was  doing,  and  in  the  possession  of  his  faculties."  1  Taylor  Ev.  §  649,  citing 
Alison  Practice  Crim.  Law,  610-612,  604-607;  2  Hume  Coram.  391-393;  1 
Dickson  Ev.  66,  67.  The  learned  author  adds :  "  The  same  law  seems  to  have 
prevailed  in  England  a  century  ago."  See  Rex  v.  Blandy,  18  Howell  State 
Trials,  1137. 

The  declarations  of  the  deceased  are  admissible  only  to  those  things  to  which 
he  would  have  been  competent  to  testify,  if  sworn  in  the  case.  See  Oliver  ». 
The  State,  17  Alabama,  587.  They  must  therefore  in  general  speak  to  facts 
only,  and  not  to  mere  matters  of  opinion.  Rex  v.  Sellers,  Carrington  Crim. 
Law,  233.  And  must  be  confined  to  what  is  relevant  to  the  issue.  See  Johnson 
».  The  State,  17  Alabama,  618.  It  is  not  necessary  that  the  examination  of  the 
deceased  should  be  conducted  after  the  manner  of  interrogating  a  witness  in  the 
cause,  though  any  departure  from  this  mode  may  affect  the  validity  and  credibility 
of  the  declarations.  Therefore,  it  is  no  objection  to  their  admissibility  that  they 
were  made  in  answer  to  leading  questions ;  Regina  v.  Smith,  Leigh  &  Cave  C. 
C.  607  ;  10  Cox  C.  C.  82 ;  34  Law  Journal,  M.  C.  163 ;  or  obtained  by  pressing 
and  earnest  solicitations.  Vass  ».  The  Commonwealth,  3  Leigh,  786.  Rex  ». 
Eagent,  7  Carrington  &  Payne,  238.  Regina  v.  Whitworth,  1  Foster  &  Fin- 
lason,  382.  But  where  a  statement,  ready  written,  was  brought  by  the  father  of 
the  deceased  to  a  magistrate,  who  accordingly  went  to  the  deceased  and  inter- 
rogated her  as  to  its'accuracy,  paragraph  by  paragraph,  it  was  rejected  in  Ire- 
land, by  Mr.  Justice  Crampton,  who  observed,  that  "  in  the  state  of  languor  in 
which  dying  persons  generally  are,  their  assent  could  easily  be  got  to  statements, 
which  they  never  intended  to  make,  if  they  were  but  ingeniously  interwoven  by 
an  artful  person,  with  statements  which  were  actually  true."  And  his  lordship 
added :  "  The  magistrate  should  not  have  trusted  to  the  relation  of  a  third  per- 
son, but  should  have  taken  down  the  deceased's  declaration  from  her  own  lips, 
or  at  least  have  had  it  taken  down  in  his  presence."  Rex  «.  Fitzgerald,  Irish 
Circuit  Rep.  168,  169. 
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But  whatever  the  statement  may  be,  it  must  be  complete  in  itself;  and  if  it 
appears  that  the  declarations  were  intended  by  the  declarant  to  be  connected 
with  and  qualified  by  other  statements,  material  to  the  completeness  of  the  nar- 
rative, and  that  this  was  prevented  by  interruption  or  death,  so  that  the  narrative 
was  left  incomplete  and  partial,  the  evidence  is  inadmissible.  Vass  v.  Common- 
wealth, 3  Leigh,  787.     1  Taylor  Ev.  §  661.     1  Greenl.  Ev.  §  159. 

In  Massachusetts,  it  has  been  decided  that  this  species  of  testimony  may 
be  given  by  signs.  Commonwealth  v.  Casey,  11  Gushing,  417.  In  this  case,  the 
declarant,  being  at  the  point  of  death  and  conscious  of  her  situation,  and  unable 
to  articulate  by  reason  of  the  wounds  she  had  received,  was  asked  to  say  whether 
the  prisoner  was  the  person  who  had  inflicted  the  wounds,  and,  if  so,  to  squeeze 
the  hand  of  the  interrogator,  and  she  thereupon  squeezed  his  hand,  it  was  held 
that  this  evidence  was  admissible  and  proper  for  the  consideration  of  the  jury. 
The  following  is  the  entire  opinion  of  Chief  Justice  Shaw :  "  In  regard  to  the  admis- 
sibility of  the  signs  made  by  the  deceased,  in  reply  to  the  questions  put  to  her, 
it  is  to  be  observed  that  all  words  are  signs ;  some  are  made  by  the  mouth,  and 
others  by  the  hands.  There  was  a  civil  case,  tried  in  Berkshire  county,  where  a 
suit  was  brought  against  a  railroad  company,  and  the  question  was,  whether  a 
female  who  was  run  over  survived  the  accident  for  any  length  of  time.  She  was_ 
unable  to  speak,  but  was  asked  if  she  had  consciousness  to  press  their  hands, 
and  the  testimony  was  admitted.  If  the  injured  party  had  but  the  action  of  a 
single  finger,  and  with  that  finger  pointed  to  the  words  'yes'  and  'no,'  in 
answer  to  questions,  in  such  a  manner  as  to  render  it  probable  that  she  under- 
stood, and  was  at  the  same  time  conscious  that  she  could  not  recover,  then  it  was 
admissible  evidence.  It  is  therefore  the  opinion  of  the  court  that  the  circum- 
stances under  which  the  responses  were  given  by  the  declarant,  to  the  questions 
which  were  put  to  her,  warrant  that  the  evidence  should  be  admitted ;  but  it  is 
for  the  jury  to  judge  of  its  credibility,  and  of  the  effect  which  shall  be  given  to 
it." 

If  the  witness  is  unable  to  state  the  precise  language  used,  the  substance  of 
the  declarations  may  be  given  in  evidence.  Montgomery  v.  The  State,  11  Ohio, 
424 ;  Ward  v.  The  State,  8  Blackford,  101 ;  and  through  an  interpreter  if  neces- 
sary, Starkey  v.  The  People,  17  Illinois,  17.  And  see  Nelms  v.  The  State,  11 
Smedes  &  Marshall,  500,  507. 

It  is  no  objection  to  the  admission  of  a  dying  declaration,  that  the  deceased 
made  a  subsequent  statement  to  a  magistrate,  which  was  taken  down  in  writing, 
and  is  not  produced.  Where  three  several  declarations  had  been  made  by  the  ^ 
deceased  in  the  course  of  the  same  day  at  the  successive  intervals  of  an  hour 
each ;  the  second  had  been  made  before  a  magistrate,  and  reduced  into  writing, 
but  the  others  had  not ;  the  original  written  statement  taken  before  the  magis- 
trate was  not  produced,  and  a  copy  of  it  was  rejected.  A  question  then  arose 
whether  the  first  and  third  declarations  could  be  received,  and  Pratt  C.  J.  was  of 
opinion  that  they  could  not,  since  he  considered  all  three  statements  as  parts  of 
the  same  narrative,  of  which  the  written  examination  was  the  best  proof;  but 
the  other  Judges  held  that  the  three  declarations  were  three  distinct  facts,  and 
that  the  inability  to  prove  the  second  did  not  exclude  the  first  and  third,  and 
evidence  of  those  declarations  was  accordingly  admitted.  Hex  v.  Reason,  1 
Strange,  499 ;  16  Howell  State  Trials,  1,  24  et  seq.  See  Rex  v.  Scallan,  Craw- 
ford &  Dix,  Abr.  Cases,  340. 
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In  Rex  V.  Gay,  7  Carrington  &  Payne,  230,  Coleridge  J.  held  —  though  with 
very  questionable  propriety,  so  far  as  relates  to  the  rejection  of  parol  evidence 
(1  Taylor  Ev.  §  651),  that  if  the  statement  were  committed  to  writing  at  the 
time  it  was  made,  this  writing  must  be  produced,  or  its  non-production  accounted 
for ;  and  that  neither  a  copy  nor  parol  evidence  of  the  declaration  can  be  admit- 
ted in  the  first  instance  to  supply  the  omission.  But  as  Mr.  Greaves  remarks 
"  the  decisions  on  this  point  are  altogether  unsatisfactory ;  for  there  is  no  author- 
ity, by  Act  of  Parliament  or  otherwise,  for  taking  a  dying  declaration  in  writing, 
and  the  words  uttered  by  the  deceased  are  just  as  much  primary  evidence  as 
any  writing  in  which  they  may  be  incorporated."  3  Russell  on  Crimes,  269. 
4th  ed. 

In  The  State  v.  Ferguson,  2  Hill  (S.  Carolina),  607,  624,  the  deposition  had 
been  read  to  the  dying  deponent,  and  his  declaration  was,  that  "  it  was  as  nigh 
right  as  he  could  recoUect  the  circumstances."  "  If  the  declaration  is  taken 
alone,"  said  Johnson  J.,  "  and  unconnected  with  the  deposition,  it  is  unintelli- 
gible and  unmeaning ;  but,  when  taken  in  connection  with  it,  we  have  a  distinct 
affirmation  of  the  truth  of  the  contents  of  the  deposition,  containing  in  itself  a 
concise  and  clear  statement  of  the  circumstances  under  which  the  mortal  wound 
.  was  inflicted.  And  that  the  deposition  was  admissible  follows  from  the  general 
rule,  that  declarations  are  to  be  taken  altogether,  and  not  garbled  by  suppressing 
any  part  of  what  was  said  at  the  time.  The  contents  of  the  deposition  was  as 
much  a  part  of  the  declarations  of  the  deceased  as  the  words  which  he  uttered. 
The  reading  of  the  deposition  itself  was  admissible,  as  containing  better  evidence 
of  the  contents  than  could  be  supplied  by  parol ;  and  in  Trowter's  Case,  cited  in 

1  East  P.  C.  856,  parol  evidence  of  dying  declarations,  which  had  been  reduced 
to  writing,  was  rejected,  on  the  ground  that  the  writing  itself  was  higher  evi- 
dence."   And  see  Beets  v.  The  State,  Meigs,  106. 

If  the  statement  of  the  declarant  has  been  taken  on  oath  before  a  magistrate, 
but  is  inadmissible  as  a  deposition,  by  reason  of  non-compliance  with  statute 
requisitions,  or  for  any  other  reason,  Regina  v.  Clarke,  2  Foster  &  Finlason,  2, 
it  is  still  admissible  as  a  declaration  in  extremis,  if  taken  under  such  circumstances 
as  would  render  such  a  declaration  receivable  in  evidence.  Rex  v.  Woodcock,  1 
Leach  C.  C.  4th  ed.  600;  1  East  P.  C.  356.  Rex  v.  Dingier,  2  Leach  C.  C. 
4th  ed.  661.  Rex  v.  Callaghan,  McNally  Ev.  865.  The  State  v.  Arnold,  13 
Iredell,  184.  And  it  need  not  show  on  the  face  of  it  that  it  was  made  under  circum- 
stances which  would  render  it  admissible  as  a  dying  declaration ;  that  is  a  fact 
dehors  the  statement,  and  may  be  proved  by  parol  testimony.     Regina  v.  Hunt, 

2  Cox  C.  C.  239. 

The  dying  declarations  of  the  deceased  are  not  only  admissible  against  a  pris- 
oner, but  also  in  his  favor.  Upon  an  indictment  for  manslaughter,  a  surgeon 
stated  that  the  deceased  seemed  perfectly  sensible  of  the  dangerous  state  he  was 
in,  and  said  he  knew  he  could  not  get  better,  and  afterwards  said,  "  I  don't 
think  he  would  have  struck  me  if  I  had  not  provoked  him ; "  Coleridge  J.  at  first 
expressed  some  doubt  whether  he  ought  to  receive  the  statement,  but  afterwards 
received  the  evidence,  observing  that  it  might  have  an  influence  on  the  amount 
of  punishment.  Rex  v.  Scaife,  1  Moody  &  Robinson,  551;  2  Lewin  C.  C.  150. 
Moore  V.  The  State,  12  Alabama,  764. 

It  should  be  observed,  that  the  principles  above  considered  "  apply  only  to 
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declarations  offered  on  the  sol^  ground  that  they  were  made  in  extremis ;  for 
where  they  constitute  part  of  the  res  gestcB,  or  come  within  the  exception  against 
interest,  or  the  like,  they  are  admissible,  as  in  other  cases,  irrespective  of  the 
fact,  that  the  declarant  was  under  apprehension  of  death."  1  Greenl.  Ev.  §  166. 
Thus  the  declarations  of  a  person  who  is  wounded  and  bleeding,  that  the  de- 
fendant has  stabbed  her,  made  immediately  after  the  occurrence,  though  with 
Buch  an  interval  of  time  as  to  allow  her  to  go  from  her  own  room  up  stairs  into 
another  room,  are  admissible  in  evidence,  as  a  part  of  the  res  gesta.  Common- 
wealth V.  MTike,  3  Gushing,  181.  Donnelly  v.  The  State,  2  Butcher,  at  p.  500. 
Commonwealth  v.  Hackett,  2  Allen,  136.  See  Hex  v.  Foster,  6  Carrington  & 
Payne,  325 ;  Regina  v.  Megson,  9  Carrington  &  Payne,  418, 420 ;  Commonwealth 
V.  Hill,  2  Grattan,  694 ;  Commonwealth  v.  Densmore,  12  Allen  635 ;  The 
State  ».  Shelton,  2  Jones,  Law  (N.  C.)  360. 

The  following  observations  on  the  effect  of  this  species  of  testimony,  in  Phil- 
lipps  on  Evidence,  vol.  1.  (London  ed.  1843)  292,  are  worthy  of  attention : 
"With  respect  to  the  effect  of  dying  declarations,  it  is  to  be  observed  that 
although  there  may  have  been  an  utter  abandonment  of  all  hope  of  recovery,  it 
will  often  happen  that  the  particulars  of  the  violence,  to  which  the  deceased  has 
spoken,  were  likely  to  have  occurred  under  circumstances  of  confusion  and  sur- 
prise calculated  to  prevent  their  being  accurately  observed.  The  consequences 
also  of  the  violence  may  occasion  an  injury  to  the  mind  and  an  indistinctness 
of  memory  as  to  the  .particular  transaction.  The  deceased  may  have  stated  his 
inferences  from  facts,  concerning  which  he  may  have  drawn  a  wrong  conclusion, 
or  he  may  have  omitted  important  particulars,  from  not  having  his  attention 
called  to  them.  Such  evidence  therefore  is  liable  to  be  very  incomplete.  He 
may  naturally  also  be  disposed  to  give  a  partial  account  of  the  occurrence, 
although  possibly  not  influenced  by  animosity  or  ill-will.  But,  it  cannot  be  con- 
cealed, animosity  and  resentment  are  not  unlikely  to  be  felt  in  such  a  situation. 
The  passion  of  anger,  once  excited,  may  not  have  been  entirely  extinguished, 
even  when  all  hope  of  life  is  lost.  Such  considerations  show  the  necessity  of 
caution  in  receiving  impressions  from  accounts  given  by  persons  in  a  dying  state ; 
more  especially  when  it  is  considered  that  they  cannot  be  subjected  to  the  power 
of  cross-examination,  —  a  power  quite  as  necessary  for  securing  the  truth,  as  the 
religious  obligation  of  an  oath  can  be." 

The  remark  often  made  on  verbal  statements,  which  have  been  heard  and  re- 
ported by  witnesses,  applies  equally  to  dying  declarations ;  namely,  that  they  are 
liable  to  be  misunderstood  and  misreported,  from  inattention,  from  misunder- 
standing, or  from  infirmity  of  memory.  In  one  of  the  cases  upon  the  subject, 
this  species  of  evidence  is  spoken  of  as  "  an  anomaly,  and  contrary  to  all  the 
general  rules  of  evidence,  yet  as  having  where  it  is  received  the  greatest  weight 
with  juries."  By  Coleridge  J.  in  Rex  v.  Spilsbury,  7  Carrington  &  Payne,  190. 
And  it  cannot  be  denied  that  it  often  has  an  undue  weight  with  a  jury. 

When  a  party  comes  to  the  conviction  that  he  is  about  to  die,  he  is  in  the  same 
practical  state  as  if  called  on  in  a  court  of  justice  under  the  sanction  of  an  oath,' 
and  his  declarations  as  to  the  cause  of  his  death  are  considered  equal  to  an  oath ; 

1  "  The  rules  of  receiving  evidence  in  open  court  are  superseded  in  the  case  of  dying  decla- 
rations by  the  solemnity  of  the  occasion."  Mellor  J.  in  Eegina  v.  Smith,  Leigh  &  Cave  C.  C. 
at  p.  621. 
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yet  they  are  nevertheless  open  to  observation.  •  For  though  the  sanction  is  the 
same,  the  opportunity  of  investigating  the  truth  is  very  different ;  and  therefore 
the  accused  is  entitled  to  every  allowance  and  benefit  that  he  may  have  lost,  by 
the  absence  of  the  opportunity  of  more  full  investigation  by  the  means  of  cross- 
examination.    Kex  V.  Ashton,  2  Lewin  C.  C.  147,  per  Alderson  B. 

"  With  respect  to  the  effect  of  dying  declarations  it  is  to  be  observed  that, 
though  such  declarations,  when  deliberately  made,  under  a  solemn  and  religious 
sense  of  impending  dissolution,  and  concerning  circumstances  in  respect  of 
which  the  deceased  was  not  likely  to  have  been  mistaken,  are  entitled  to  great 
weight  if  clearly  and  distinctly  proved,  yet  it  is  always  to  be  recollected  that  the 
accused  has  not  had  the  opportunity  of  cross-examination  —  a  power  quite  as 
essential  to  the  eliciting  of  the  whole  truth,  as  the  obligation  of  an  oath  can  be, 
and  without  which  no  statement  made  on  oath,  however  solemnly  administered, 
is  admissible  under  any  other  circumstances ;  and  that  where  the  deceased  had 
not  a  deep  and  strong  sense  of  accountability  to  his  Maker,  and  an  enlightened 
conscience,  the  passion  of  anger  and  feelings  of  revenge  may,  as  they  have  not 
unfrequently  been  found  to  do,  affect  the  truth  and  accuracy  of  his  statements, 
especially  as  the  salutary  and  restraining  fear  of  punishment  for  perjury  is,  in 
such  cases,  withdrawn.  And  it  is  further  to  be  considered  that  the  particulars  to 
which  the  deceased  has  spoken  were  in  general  likely  to  have  occurred  under 
circumstances  of  confusion  and  surprise,  calculated  to  prevent  their  being  accu- 
rately observed,  and  leading  both  to  mistakes  as  to  the  identity  of  the  persons 
and  to  the  omission  of  facts  essentially  important  to  the  completeness  and  truth 
of  the  narrative.  It  may  be  added  also  that  the  deceased,  in  many  cases,  is 
laboring  under  injuries  which  may  affect  the  brain,  and  prevent  the  possibility  of 
reason  guiding  the  words  that  may  be  uttered,  and  yet  the  means  of  ascertaining 
the  state  of  his  mind  may  be  such  as  to  render  it  in  the  highest  degree  difficult  to 
discover  whether  a  statement  has  been  made  under  a  morbid  delusion  of  the 
mind,  or  in  the  tranquil  exercise  of  calm  reason,  operated  upon  alone  by  the 
awful  consciousness  that  he  must  almost  immediately  render  an  account  to  an 
all-knowing  Creator."  3  Russell  on  Crimes,  272.  4th  ed.  "  Credit  is  not  always 
due  to  the  declarations  of  a  dying  person,"  said  Livingston  J.  in  Jackson  v. 
Kniffen,  2  Johnson,  at  pp.  35,  36,  "  whose  body  may  have  survived  the  powers 
of  his  mind,  or  whose  recollection,  if  his  senses  are  not  impaired,  may  not  be 
very  perfect,  or  who  for  the  sake  of  ease  and  to  get  rid  of  the  importunity  and 
teazing  of  those  around  him,  may  say,  or  seem  to  say,  whatever  they  choose  to 
suggest." 
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Regina  v.  Thurbobn.1 

AprU  30,  1849. 
Larceny  —  Finding  of  Lost  Property. 

If  a  man  find  goods  that  have  been  actually  lost,  or  are  reasonably  supposed  by  him 
to  have  been  lost,  and  appropriates  them,  with  intent  to  take  the  entire  dominion 
over  them,  really  believing  when  he  takes  them,  that  the  owner  cannot  be  found, 
it  is  not  larceny.  But  if  he  take  them  with  the  like  intent,  though  lost,  or  rea- 
sonably supposed  to  be  lost,  but  reasonably  believing  that  the  owner  can  be  found, 
it  is  larceny. 

A.  found  a  bank-note  in  the  highway,  and  took  it  with  intent  to  appropriate  it  to  his 
own  use.  The  note  had  no  name  or  mark  upon  it  by  which  he  would  know  to 
whom  it  belonged,  nor  was  there  any  circumstance  attending  the  finding  to  enable 
him  to  know  to  whom  it  belonged.  A.  changed  the  note  and  appropriated  the 
money  to  his  own  use,  after  he  knew  that  it  belonged  to  the  prosecutor.  Hdd,  that 
he  was  not  guilty  of  larceny. 

The  prisoner  was  tried  before  Pahke  B.  at  the  Summer  Assizes 
for  Huntingdon  1848,  for  stealing  a  bank-note. 

He  found  the  note,  which  had  been  accidentally  dropped  on  the 
high  road.  There  was  no  name  or  mark  on  it,  indicating  who  was 
the  owner,  nor  were  there  any  circumstances  attending  the  finding, 
which  would  enable  him  to  discover  to  whom  the  note  belonged 
when  he  picked  it  up  ;  nor  had  he  any  reason  to  believe  that  the 
owner  knew  where  to  find  it  again.  The  prisoner  meant  to  appro- 
priate it  to  his  own  use  when  he  picked  it  up. 

Tjie  day  after,  and  before  he  had  disposed  of  it,  he  was  informed 
that  the  prosecutor  was  the  owner,  and  had  dropped  it  accidentally ; 
he  then  changed  it,  and  appropriated  the  money  taken  to  his  own 
use.  The  jury  found  that  he  had  reason  to  believe,  and  did  believe, 
it  to  be  the  prosecutor's  property  before  he  thus  changed  the  note. 

The  Baron  directed  a  verdict  of  guilty,  intimating  that  he  should 
reserve  the  case  for  further  consideration. 

Upon  conferring  with  Maule  J.  they  were  of  opinion  that  the 
original  taking  was  not  felonious,  and  that,  in  the  subsequent  dis- 
posal of  it,  there  was  no  taking,  and  he  therefore  declined  to  pass 

'  1  Denison  C.  C.  387.  Temple  &  Mew  C.  C.  67.  2  Carrington  &  Kirwan, 
831.  18  Law  Journal,  M.  C.  140.  13  Jurist,  499.  This  case  is  reported  in  3 
Cox  C.  C.  463,  and  in  3  New  Sessions  Cases,  581,  under  the  name  of  Kegina  v. 
Wood. 
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sentence,  and  ordered  the  prisoner  to  be  discharged,  on  entering 
into  his  own  recognizance  to  appear  when  called  upon. 

On  the  30th  of  April  1849,  the  following  judgment  was  read  by 

Parke  B.  A  case  was  reserved  by  Parke  B.  at  the  last  Hun- 
tingdon Assizes.  It  was  not  argued  by  counsel,  but  the  Judges 
who  attended  the  sitting  of  the  court  after  Michaelmas  term  1848, 
namely,  the  Lord  Chief  Baron,  Patteson  J.,  Rolfe  B.,  Cresswell 
J.,  "Williams  J.,  Coltman  J.  and  Parke  B.  gave  it  much  consider- 
ation, on  account  of  its  importance  and  the  frequency  of  the  occur- 
rence of  cases  in  some  degree  similar,  in  the  administration  of  the 
criminal  law,  and  the  somewhat  obscure  state  of  the  authorities 
upon  it.    [The  Baron  here  stated  the  case  as  before  set  oiit.] 

In  order  to  constitute  the  crime  of  larceny,  there  must  be  a  taking 
of  the  chattel  of  another  animo  furandi,  and  against  the  will  of  the 
owner.  This  is  not  the  full  definition  of  larceny,  but  so  much  only 
of  it  as  is  necessary  to  be  referred  to  for  the  present  purpose ;  by 
the  term  animo  furandi  is  to  be  understood  the  intention  to  take, 
not  a  partial  and  temporary,  but  an  entire  dominion  over  the 
chattel,  without  a  color  of  right.  As  the  rule  of  law,  founded  on 
justice  and  reason,  is  that  actus  non  facit  reum  nisi  mens  sit  rea, 
the  guilt  of  the  accused  must  depend  on  the  circumstances  as  they 
appear  to  him,  and  the  crime  of  larceny  cannot  be  committed 
unless  the  goods  taken  appear  to  have  an  owner,  and  the  party 
taking  must  know  or  believe  that  the  taking  is  against  the  will  of 
that  owner. 

In  the  earliest  times  it  was  held,  that  chattels,  which  were  appar- 
ently without  an  owner,  nullius  in  bonis,  could  not  be  the  subject 
of  larceny.  Staunforde,  one  of  the  oldest  authorities  on  criminal  law, 
who  was  a  judge  in  the  reign  of  Philip  and  Mary,  says  (bk.  I.  ch. 
16)  :  "  Treasure  trove,  wreck  of  the  sea,  waif  or  stray,  taken  and 
carried  away,  is  not  felony.  Quia  dominus  rerum  non  apparet, 
ideo  cujus  sunt  incertum  est."  For  this  he  quotes  Fitzherbert 
Ab.  Corone,  pi.  187,  265 ;  these  passages  are  taken  from  22 
Ass.  pi.  99,  22  Ed.  III.,  and  mention  only  "  treasure  trove," 
"  wreck,"  and  "  waif,"  and  Fitzherbert  says  the  punishment  for 
taking  such  is  not  the  loss  of  life  or  limb.  The  passage  in  3  Inst. 
108,  goes  beyond  this ;  Lord  Coke  mentions  three  circumstances 
as  material  in  larceny.  First,  the  taking  must  be  felonious,  which 
he  explains  ;  secondly,  it  must  be  an  actual  taking,  which  he  also 
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explains ;  and,  thirdly,  "  it  is  not  by  trover,  or  finding  ; "  he  then 
proceeds  as  follows  :  "  If  one  lose  his  goods,  and  another  find  them, 
though  he  convert  them  animo  furandi,  to  his  own  use,  it  is  not 
larceny,  for  the  first  taking  is  lawful.  So  if  one  find  treasure 
trove,  or  waif  or  stray  (here  wreck  is  omitted  and  stray  introduced), 
and  convert  them  ut  supra,  it  is  no  larceny,  both  in  respect  of  the 
finding,  and  that  Dominus  rerum  non  apparet."  The  only  author- 
ity given  is  that  before  mentioned,  22  Ass.  pi.  99,  22  Ed.  III.* 

Now  treasure  trove  and  waif  seem  to  be  subject  to  a  different 
construction  from  goods  lost.  Treasure  trove  is  properly  money 
supposed  to  have  been  hidden  by  some  owner  since  deceased,  the 
secret  of  the  deposit  having  perished,  and  therefore  belongs  to  the 
Crown  ;  as  to  waif,  the  original  owner  loses  his  right  to  the  prop- 
erty by  neglecting  to  pursue  the  thief.  The  very  circumstances 
under  which  these  are  assumed  to  have  been  taken  and  converted, 
show  that  they  could  not  be  taken  from  any  one,  there  being  no 
owner.  Wreck  and  stray  are  not  exactly  on  the  same  footing  as 
treasure  trove  and  waif ;  wreck  is  not  properly  so  called,  if  the  real 
owner  is  known,  and  it  is  not  forfeited  until  after  a  year  and  a  day. 

The  word  "  estray  "  is  used  in  the  books  in  different  senses,  as 
may  be  seen  in  Comyns's  Digest,  Waife,  F.  where  it  is  used  in  the 
sense  of  cattle  forfeited  after  being  in  a  manor  one  year  and  one 
day  without  challenge,  after  being  proclaimed,  where  the  property 
vests  in  the  Crown,  or  is  grantee  of  estrays ;  and  also  of  cattle 
straying  in  the  manor  before  they  are  so  forfeited.  Blackstone, 
Vol.  II.  561  (Stephen's  ed.)  defines  estrays  to  be  "  such  valuable 
animals  as  are  found  wandering  in  any  manor  or  lordship,  and  no 
man  knoweth  the  owner  of  them ;  in  which  case  the  law  gives  them 
to  the  sovereign." 

In  the  passage  in  Staunforde  no  doubt  the  word  is  used,  not  ex- 
clusively in  the  former  sense,  but  generally  as  to  all  stray  cattle, 
not  seized  by  the  lord.  Now  treasure  trove  and  waif,  properly 
so  called,  are  clearly  bona  vacantia,  nuUius  in  bonis,  and  but  for 
the  prerogative,  would  belong  to  the  first  finder  absolutely.  Cum 
igitur  thesaurus  in  nuUius  bonis  sit,  et  antiquitus  de  jure  naturali 
esset  inventoris,  nunc  de  jure  gentium  eificitur  ipsius  domini  regis. 
Bracton,  Oorone,  Lib.  III.  ch.  3,  p.  120.^ 

^  All  the  reporters,  with  the  exception  of  Denison,  give  the  following  passage 
from  Bracton :  Haec  quae  nullius  in  bonis  sunt,  olim  fuerunt  inventoris  de  jure 
naturali,  jam  efficiuntur  principis  de  jure  gentium.   Bracton,  Lib.  I.  ch.  12,  p.  8. 
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Wreck  and  stray,  in  the  sense  we  ascribe  to  those  words,  are 
not  in  the  same  situation,  for  the  right  of  the  owner  is  not  forfeited 
until  the  end  of  a  year  and  a  day  ;  but  Lord  Coke  in  Constable's 
Case,  5  Rep.  10.8  a,  treats  wreck  also  as  nuUius  in  bonis ;  and 
estrays,  animalia  vagantia,  he  terms  vacantia,  because  none  claims 
the  property.  Wreck  and  estray  however,  before  seizure,  closely 
resemble  goods  lost,  of  which  the  owner  has  not  the  actual  posses- 
sioif,  and  afford  an  analogy  to  which  Lord  Coke  refers  in  the  pas- 
sage above  cited. 

Whether  Lord  Coke  means  what  the  language  at  first  sight  im- 
ports, that  under  no  circumstances  could  the  taker  of  the  goods 
really  lost  and  found  be  guilty  of  larceny,  is  not  clear ;  but  the 
passage  is  a  complete  and  satisfactory  authority,  that  a  person  who 
finds  goods  which  are  lost  may  convert  them  animo  furandi  under 
some  circumstances,  so  as  not  to  be  guilty  of  larceny.  The  two 
reasons  assigned  by  him  are,  that  the  person  taking  has  a  right  iu 
respect  of  the  finding,  and  also  that  they  are  apparently  without  an 
owner,  dominus  rerum  non  apparet,  an  owner,  or  <Ae  owner  does 
not  appear. 

The  first  of  these  reasons  has  led  to  the  opinion,  that  the  real . 
meaning  of  Lord  Coke  was  not  that  every  finder  of  lost  goods,  who 
takes  animo  furandi,  is  not  guilty  of  felony,  but  that  if  one  finds, 
and  innocently  takes  possession,  meaning  to  keep  for  the  real 
owner,  and  afterwards  changes  his  mind  and  converts  to  his  own 
use,  he  is  not  a  felon,  on  the  principle  that  Lord  Coke  had  previ- 
ously laid  down,  namely,  that  "  The  intent  to  steal  must  be  when 
the  thing  stolen  cometh  to  his  possession ;  for  if  he  hath  the  pos- 
session of  it  once  lawfully,  though  he  hath  animum  furandi  after- 
wards, and  carrieth  it  away  afterwards,  it  is  no  larceny ; "  and 
Lord  Coke  also  cites  Glanville,  Purtum  non  est  ubi  initium  habet 
detentionis  per  dominium  rei. 

It  is  said  therefore  that  the  case  of  finding  is  an  instance  of  this  — 
beginning  with  lawful  title,  which  consequently  cannot  become  a 
felony  by  subsequent  conversion ;  '  but  if  it  be  originally  taken 
not  for  the  true  owner,  but  with  intent  to  appropriate  it  to  his  own 
use,  it  is  a  felony,  and  of  this  opinion  the  Commissioners  for  the 
Amendment  of  the  Criminal  Law  appear  to  have  been,  as  stated 
in  their  first  report. 

This  opinion  appears  to  us  not  to  be  well  founded,  for  Lord 
Coke  puts  the  case  of  lost  goods  on  the  same  footing  as  waif  and 
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treasure  trove,  which  are  really  bona  vacantia,  goods  without  an 
owner,  and  with  respect  to  which,  we  apprehend  that  a  person 
would  not  be  guilty  of  larceny,  though  he  took  originally  animo 
furandi,  that  is,  with  the  intent  not  to  take  a»  partial  or  temporary 
possession,  but  to  usurp  the  entire  dominion  over  them,  and  the 
previous  observations  have  reference  to  cases  in  which  the  original 
possession  of  the  chattel  stolen  is  with  the  consent  of  or  by  con- 
tract with  the  owner.  But  any  doubt  on  this  question  is  removed  by 
what  is  said  by  Lord  Hale,  1  P.  C.  506  :  "  If  A.  find  the  purse  of 
B.  in  the  highway,  and  take  and  carry  it  away,  and  hath  all  the 
circumstances  that  may  prove  it  to  be  done  animo  furandi,  as 
denying  or  secreting  it,  yet  it  is  not  felony.  The  like  in  taking 
of  a  wreck  or  treasure  trove  "  (citing  22  Ass.  pi.  99)  "  or  a  waif  or 
stray."  Lord  Hale  clearly  considers,  that  if  lost  goods  are  taken 
originally  animo  furandi,  in  the  sense  above  mentioned,  the  taker 
is  not  a  felon  ;  and  when  it  is  considered  that,  by  the  common  law, 
larceny  to  the  value  of  above  twelvepence  was  punishable  by 
death,  and  that  the  quality  of  the  act  in  taking  animo  furandi 
goods  from  the  possession  of  the  owner,  differs  greatly  from  that 
of  taking  them  when  no  longer  in  his  possession,  and  quasi  dere- 
lict, in  its  injurious  effect  on  the  interests  of  society  (the  true 
ground  for  the  punishment  of  crimes),  it  is  not  surprising  that 
such  a  rule  should  be  established,  and  it  is  founded  in  strict 
justice ;  for  the  cases  of  abstraction  of  lost  property  being  of  rare 
occurrence,  when  compared  with  the  frequent  violations  of  property 
in  the  possession  of  an  owner,  there  was  no  need  of  so  severe  a 
sanction,  and  the  civil  remedy  might  be  deemed  amply  sufficient. 
Hawkins,  P.  C.  bk.  I.  ch.  19,  §  3,  vol.  1,  p.  143,  Curwood's  ed.,  says  : 
"  Our  law,  which  punishes  all  theft  with  death,  if  the  thing  stolen 
be  above  the  value  of  twelvepence,  and  with  corporal  punishment 
if  under,  rather  chooses  to  deal  with  them  (e.  g.  cases  of  finding, 
and  of  appropriating  by  bailees)  as  civil  than  criminal  offences ; 
perhaps  for  this  reason,  in  the  case  of  goods  lost,  because  the 
party  is  not  much  aggrieved  where  nothing  is  taken  but  what  he 
had  lost  before."  It  cannot  indeed  be  doubted  that  if,  at  this 
day,  the  punishment  of  death  was  assigned  to  larceny,  and  usually 
carried  into  effect,  the  appropriation  of  lost  goods  would  never 
have  been  held  to  constitute  that  offence,  and  it  is  certain  that  the 
alteration  of  punishment  cannot  alter  the  definition  of  the  offence. 
To  prevent  however  the  taking  of  goods  from  being  larceny,  it 
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is  essential  that  they  should  be  presumably  lost ;  that  is,  that  they 
should  be  taken  in  such  a  place  and  under  such  circumstances,  as 
that  the  owner  would  be  reasonably  presumed  by  the  taker  to  have 
abandoned  them,  or  'at  least  not  to  know  where  to  find  them. 
Therefore,  if  a  horse  is  found  feeding  on  an  open  common,  or  on 
the  side  of  a  public  road,  or  a  watch  found  apparently  hidden  in  a 
hay-stack,  the  taking  of  these  would  be  larceny,  because  the  taker 
had  no  right  to  presume  that  the  owner  did  not  know  where  to 
find  them,  and  consequently  had  no  right  to  treat  them  as  lost 
goods.  In  the  present  case,  there  is  no  doubt  that  the  bank-note 
was  lost ;  the  owner  did  not  know  where  to  find  it,  the  prisoner 
reasonably  believed  it  to  be  lost,  he  had  no  reason  to  know  to 
whom  it  belonged,  and  therefore  though  he  took  it  with  the  intent 
not  of  taking  a  partial  or  temporary,  but  the  entire,  dominion  over 
it,  the  act  of  taking  did  not,  in  our  opinion,  constitute  the  crime 
of  larceny.  Whether  the  subsequent  appropriation  of  it  to  his 
own  use  by  changing  it,  with  the  knowledge  at  that  time  that  it 
belonged  to  the  prosecutor,  does  amount  to  that  crime,  will  be 
afterwards  considered. 

It  appears  however  that  goods  which  do  fall  within  the  category 
of  lost  goods,  and  which  the  taker  justly  believes  to  have  been  lost, 
may  be  taken  and  converted  so  as  to  constitute  the  crime  of 
larceny,  when  the  party  finding  may  be  presumed  to '  know  the 
owner  of  them,  or  there  is  any  mark  upon  them  presumably  known 
by  him,  by  which  the  owner  can  be  ascertained.  Whether  this  is 
a  qualification  introduced  in  modern  times  or  which  always 
existed,  we  need  not  determine.  It  may  have  proceeded  on  the 
construction  of  the  reason  of  the  old  rule,  Quia  Dominus  rerum  non 
apparet  ideo  cujus  sunt  incertum  est,  and  the  rule  is  held  not  to 
apply  when  it  is  certain  who  is  the  owner ;  but  the  authorities  are 
many,  and  we  believe  this  qualification  has  been  generally  adopted 
in  practice,  and  we  must  therefore  consider  it  to  be  the  established 
law.  There  are  many  reported  cases  on  this  subject.  Some  where 
the  owner  of  goods  may  be  presumed  to  be  known,  from  the 
circumstances  under  which  they  are  found ;  amongst  these  are  in- 
cluded the  cases  of  articles  left  in  hackney  coaches  by  passengers, 
which  the  coachman  appropriates  to  his  own  use ;  or  a  pocket-book 
found  in  a  coat  sent  to  a  tailor  to  be  repaired,  and  abstracted 
and  opened  by  him.  In  these  cases,  the  appropriation  has  been 
held  to  be  larceny.     Perhaps  these  cases  might  be  classed  amongst 


BEGINA  V.   THURBOBN.  415 

those  in  which  the  taker  is  not  justified  in  concluding  that  the 
goods  were  lost,  because  there  is  little  doubt  he  must  have  believed 
that  the  owner  would  know  where  to  find  them  again,  and  he  had 
no  pretence  to  consider  them  abandoned  or  derelict.  Some  cases 
appear  to  have  been  decided  on  the  ground  of  bailment  determined 
by  breaking  bulk,  which  would  constitute  a  trespass,  as  Wynne's 
Case,  1  Leach  0.  C.  413,  4th  ed. ;  but  it  seems  diflScult  to  apply 
that  doctrine  which  belongs  to  bailment,  where  a  special  property 
is  acquired  by  contract  to  any  case  of  goods  merely  lost  and  found, 
where  a  special  property  is  acquired  by  finding. 

The  appropriation  of  goods  by  the  finder  has  also  been  held  to 
be  larceny  where  the  owner  could  be  iFound  out  by  some  mark  on 
them,  as  in  the  case  of  lost  notes,  checks,  or  bills,  with  the  owner's 
name  upon  them.  This  subject  was  considered  in  the  case  of 
Merry  v.  Green,  7  Meeson  &  Welsby,  623,  in  which  the  Court  of 
Exchequer  acted  upon  the  authority  of  these  decisions  ;  and  in  the 
argument  in  that  case  difficulties  were  suggested,  whether  the 
crime  of  larceny  could  be  committed  in  the  case  of  a  marked  article 
—  a  check,  for  instance — with  the  name  of  the.  owner  on  it,  where 
a  person  originally  took  it  up,  intending  to  look  at  it,  and  see  who 
was  the  owner,  and  then,  as  soon  as  he  knew  whose  it  was,  took 
it  animo  furandi ;  as,  in  order  to  constitute  a  larceny,  tjie  taking 
must  be  a  trespass,  and  it  was  asked  when,  in  such  a  case,  the 
trespass  was  committed  ?  In  answer  to  that  inquiry,  the  dictum 
attributed  to  me  in  the  report  was  used ;  that,  in  such  a  case,  the 
trespass  must  be  taken  to  have  been  committed,  not  when  he  took 
it  up  to  look  at  it  and  see  whose  it  was,  but  afterwards,  when  he 
appropriated  it  to  his  own  use  animo  furandi. 

It  is  quite  a  mistake  to  suppose,  as  Mr.  Greaves  has  done 
(Vol.  n.  p.  14),  that  I  meant  to  lay  down  the  proposition  in  the 
general  terms  contained  in  the  extract  from  the  report  of  the  case 
in  7  Meeson  &  Welsby,  which,  taken  alone,  seems  to  be  applicable 
to  every  case  of  finding  unmarked  as  well  as  marked  property.  It 
was  meant  to  apply  to  the  latter  only.^ 

'  "  Now  the  very  words,"  writes  Mr.  Greaves,  "  without  any  addition  to  them, 
were  inserted  in  the  last  and  are  retained  in  the  present  edition,,  and  they  only 
apply  in  terms  to  a  check ;  and,  with  all  deference,  they  are  clearly  right  as 
applicable  to  every  check;  for  a  check  must  at  least  have  the  name  of  the 
drawer  and  drawee  upon  it,  and  it  seems  perfectly  clear  that  any  person  who 
finds  a  check,  bill  of  exchange,  or  promissory  note,  and  converts  it  to  his  own 
use,  is  guilty  of  larceny ;  he  must  know  the  owner  has  not  abandoned  such 
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The  result  of  these  authorities  is,  that  the  rule  of  law  on  this  sub- 
ject seems  to  be,  that  if  a  man  find  goods  that  have  been  actually  lost, 
or  are  reasonably  supposed  by  him  to  have  been  lost,  and  appropriates 
them,  with  intent  to  take  the  entire  dominion  over  them,  really  believ- 
ing when  he  takes  them  that  the  owner  cannot  be  found,  it  is  not 
larceny.  But  if  he  takes  them  with  the  like  intent,  though  lost  or 
reasonably  supposed  to  be  lost,  but  reasonably  believing  that  the  owner 
can  be  found,  it  is  larceny. 

In  applying  this  rule,  as  indeed  in  the  application  of  all  fixed 
rules,  questions  of  some  nicety  may  arise,  but  it  will  generally  be 
ascertained  whether  the  person  accused  had  reasonable  belief  that 
the  owner  could  be  found,  by  evidence  of  his  previous  acquaintance 
with  the  ownership  of  the  particular  chattel,  the  place  where  it  is 
found,  or  the  nature  of  the  marks  upon  it.  In  some  cases  it 
would  be  apparent,  in  others  appear  only  after  examination.  It 
would  probably  be  presumed  that  the  taker  would  examine  the 
chattel,  as  an  honest  man  ought  to  do,  at  the  time  of  taking  it ; 
and  if  he  did  not  restore  it  to  the  owner,  the  jury  might  conclude 
that  he  took  it,  when  he  took  complete  possession  of  it,  animo 
furandi.  The  mere  taking  it  up  to  look  at  it  would  not  be  a  tak- 
ing possession  of  the  chattel. 

To  apply  these  rules  to  the  present  case ;  the  first  taking  did 
not  amount  to  larceny,  because  the  note  was  really  lost,  and  there 
was  no  mark  on  it,  or  other  circumstance  to  indicate  then  who 
was  the  owner,  or  that  he  might  be  found,  nor  any  evidence  to 

valuable  property,  and  he  must  have  the  means,  by  the  names  on  the  document, 
of  finding  those  persons,  and  through  them  the  owner  of  the  check  might  be 
discovered ;  and  if,  instead  of  tracing  out  these  persons,  he  converts  the  check 
to  his  own  use,  it  seems  plain  that  he  is  just  as  culpable  as  the  man  who  finds  a 
parcel  with  a  name  on  it,  and  converts  it  to  his  own  use  without  any  inquiry  after 
the  person  named.  It  is  clear  that  Rex  u.  Walters,  2  Bussell  on  Crimes,  169, 
4th  ed.,  is  a  direct  authority  in  support  of  that  view,  and  I  placed  the  dictum  in 
question  immediately  after  that  case,  because  it  was  in  strict  accordance  with  it, 
and  there  I  still  leave  it,  as  perfectly  correct  as  it  stands.  In  Regina  v.  Gard- 
ner, Leigh  &  Cave  C.  C.  at  p.  246,  Pollock  C.  B.  said:  '  Any  one  who  could 
read  would  know  to  whom  the  check  belonged ; '  which  entirely  accords  with 
the  view  taken  in  this  note.  And  the  dictum  of  Parke  B.  in  Regina  v.  Dixon, 
Dearsly  C.  C.  at  p.  684,  entirely  accords  also  with  that  view.  It  is  well  to  add 
that  Anonymous,  2  Russell  on  Crimes,  169,  4th  ed.,  and  Regina  v.  Walters, 
though  not  cited,  were  clearly  the  ground  on  which  the  judgment  in  Merry  v. 
Green,  was  framed,  and  most  likely,  therefore,  the  dictum  in  question  was  uttered 
with  reference  to  those  cases."    2  Russell  on  Crimes,  170  note.  4th  ed. 
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rebut  the  presumption  that  would  arise  from  the  finding  of  the 
note  as  proved,  that  he  believed  the  owner  could  not  be  found, 
and  therefore  the  original  taking  was  not  felonious ;  and  if  the 
prisoner  had  changed  the  note,  or  otherwise  disposed  of  it,  before 
notice  of  the  title  of  the  real  owner,  he  clearly  would  not  have 
been  punishable ;  but  after  the  prisoner  was  in  possession  of  the  note 
the  owner  became  known  to  him,  and  he  then  appropriated  it  animo 
furandi,  and  the  point  to  be  decided  is  whether  that  was  a  felony. 
Upon  this  question  we  have  felt  considerable  doubt.  If  he  had 
taken  the  chattel  innocently,  and  afterwards  appropriated  it  with- 
out knowledge  of  the  ownership,  it  would  not  have  been  larceny, 
nor  would  it  we  think,  if  he  had  done  so  knowing  who  was  the 
owner;  for  he  had  the  lawful  possession  in  both  cases,  and  the 
conversion  would  not  have  been  a  trespass  in  either.  But  here 
the  original  taking  was  not  innocent  in  one  sense,  and  the  ques- 
tion is,  does  that  make  a  difference  ?  We  think  not ;  it  was  dis- 
punishable, as  we  have  already  decided ;  and  though  the  possession 
was  accompanied  by  a  dishonest  intent,  it  was  still  a  lawful  pos- 
session, and  good  against  all  but  the  real  owner,  and  the  subse- 
quent conversion  was  not  therefore  a  trespass  in  this  case  more 
than  the  others,  and  consequently  no  larceny.  We  therefore 
think  that  the  conviction  was  wrong. 


Rbgina  v.  Peeston.^ 

November  22,  1851. 

Larceny  —  Finding  of  Lost  Property, 

Where  a  bank-note  is  lost,  and  is  found  by  a  person  who  appropriates  it  to  his  own 
use :  Held,  that  the  jury  are  not  to  be  directed  to  consider  at  what  time  the  pris- 
oner, after  taking  it  into  his  possession,  resolved  to  appropriate  it  to  his  own  use, 
but  whether  at  the  time  he  took  possession  of  it  he  knew,  or  had  the  means  of 
knowing,  who  the  owner  was,  and  took  possession  of  it  with  intent  to  steal  it ;  for 
if  his  original  possession  of  it  was  an  innocent  one,  no  subsequent  change  of  liis 
mind,  or  resolution  to  appropriate  it  to  his  own  use,  would  amount  to  larceny. 

The  prisoner,  Michael  Preston,  was  tried  before  M.  D.  Hill,  Esq. 
Recorder  of  Birmingham,  at  the  last  Michaelmas  Sessions  for  that 

>  2  Denison  C.  C.  363.    5  Cox  C.  C.  390. 
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borough,  upon  an  indictment  which  charged  him  in  the  first  count 
■with  stealing,  and  in  the  second  with  feloniously  receiving  a  501. 
note  of  the  Bank  of  England. 

It  was  proved  that  the  prosecutor,  Mr.  Collis  of  Birmingham, 
received  the  note  in  question  with  others  on  Saturday  the  18th  of 
October,  from  Mr.  Lidsam,  who,  before  he  handed  it  to  the  pros- 
ecutor, wrote  on  the  back  of  it  the  words  "  Mr.  Collis."  It  was 
further  proved  that  Collis  was  a  very  unusual  surname  in  Birming- 
ham, and  almost,  if  not  quite,  confined  to  the  family  of  the  prose- 
cutor, the  well  known  master  manufacturer.^ 

About  four  o'clock  the  same  afternoon  the  prosecutor  accident- 
ally dropped  the. notes  in  one  of  the  public  streets  in  Birmingham, 
and  immediately  gave  information  of  his  loss  to  the  police,  and  also 
caused  handbills,'offering  a  reward  for  their  recovery,  to  be  printed 
and  circulated  about  the  town. 

On  Monday  the  20th,  about  three  o'clock  in  the  afternoon,  the 
prisoner,  who  had  been  living  in  Birmingham  fourteen  years,  and 
keeping  a  shop  there,  went  to  one  of  the  police  stations,  and  in- 
quired of  a  policeman  if  there  was  not  a  reward  publicly  offered 
for  some  notes  that  had  been  lost,  and  whether  their  nximbers  were 
known,  stating  that  he  was  as  likely  as  any  person  to  have  them 
offered  to  him,  and  if  he  heard  any  thing  of  them  he  would  let  the 
police  know.  He  also  inquired  if  the  policeman  could  give  him  a 
description  of  the  person  who  was  supposed  to  have  found  them,  and 
the  policeman  gave  him  a  written  description  of  such  person,  who 
was  described  therein  as  a  tall  man.  Afterwards,  between  three  and 
four  o'clock  the  same  afternoon,  the  prisoner  went  to  the  shop  of 
Mr.  Bickley  in  Birmingham,  and  after  inquiring  if  he  (Bickley) 
had  heard  of  the  loss  of  a  50Z.  note,  stated  that  he  the  prisoner, 
thought  he  knew  parties  who  had  found  one,  and  then  asked  Bickley 
whether  the  finders  would  be  justified  in  appropriating  it  to  their 
own  use ;  to  which  Bickley  replied  that  they  would  not. 

At  four  o'clock  on  the  same  afternoon  the  prisoner  changed  the 
note,  and  was  later  in  the  same  evening  found  in  possession  of  a 
considerable  quantity  of  gold  with  regard  to  which  he  gave  several 
false  and  inconsistent  accounts. 

He  was  then  taken  into  custody,  and  on  the  following  day  (Octo- 
ber 21)  stated  to  a  constable  that  when  he  was  alone  in  his  house 

'  There  does  not  appear  to  have  been  any  evidence  that  the  prisoner  could 
read. 
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on  Sunday,  a  tall  man  whom  he  did  not  know,  came  in  and  offered 
him  a  bOl.  note,  for  which  he  (the  prisoner)  gave  him  fifty  sover- 
eigns. 

The  police  officers  had  previously  told  the  prisoner,  that  they 
were  in  possession  of  information  that  one  Tay,  who  was  known 
to  the  prisoner,  had  found  the  note  ;  but  Tay  was  not  called,  nor 
was  any  evidence  given  as  to  the  part  (if  any)  which  he  took  in 
the  transaction. 

Upon  these  facts,  the  learned  Eecorder  directed  the  jury,  that 
the  important  question  for  them  to  consider,  was  at  what  time  the 
prisoner  first  resolved  to  appropriate  the  note  to  his  own  use  ;  if 
they  arrived  at  the  conclusion,  that  the  prisoner  either  knew  the 
owner,  or  reasonably  believed  that  the  owner  could  be  found  at  the 
time,  when  he  first  resolved  to  appropriate  it  to  his  own  use,  that 
is,  to  exercise  complete  dominion  over  it,  then  he  was  guilty  of 
larceny ;  if  on  the  other  hand,  he  had  formed  the  resolution  of 
appropriating  it  to  his  own  use,  before  he  knew  the  owner,  or  had 
a  reasonable  belief  that  the  owner  could  be  found,  then  he  was  not 
guilty  of  larceny.  He  also  told  the  jury,  that  there  was  no  evidence 
of  any  other  person  having  possession  of  the  note  after  it  was  lost 
except  the  prisoner  ;  but  that  even  though  the  prisoner  might  not 
be  the  original  finder,  still  if  he  were  the  first  person  who  acted 
dishonestly  with  regard  to  it,  and  if  he  began  to  act  dishonestly  by 
forming  the  resolution  to  keep  it  for  his  own  use  after  he  knew  the 
owner,  or  reasonably  believed  that  the  owner  could  be  found,  he 
would  be  guilty  of  larceny. 

The  jury  found  the  prisoner  guilty  upon  the  first  count,  and 
the  Recorder  requested  the  opinion  of  the  Judges  as  to  the 
validity  of  the  conviction.  The  prisoner  was  discharged  on  the 
recognizance  of  himself  and  sureties,  to  appear  and  receive  judg- 
ment at  the  next  sessions. 

On  the  22d  November  1851,  this  case  was  argued  before 
Lord  Campbell  0.  J.,  Alderson  B.,  Platt  B.,  Talpourd  J.  and 
Martin  B. 

Bittlestone,  for  the  Crown.     O'Brien,  for  the  prisoner. 

O'Brien.  The  jury  found  their  verdict  under  the  direction  of 
the  Recordei",  and  I  submit  that  that  direction  was  wrong  in 
law.  The  jury  were  told  that  the  important  question  for  them 
to  consider,  was  at  what  time  the  prisoner  first  resolved  to  appro- 
priate the  note  to  his  own  use.    If  they  arrived  at  the  conclusion, 
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that  the  prisoner  either  knew  the  owner,  or  reasonably  believed 
that  the  owner  could  be  found  at  the  time  when  he  first  resolved  to 
appropriate  it  to  his  own  use,  then  he  was  guilty  of  larceny.  But 
the  real  question  is,  whether  the  prisoner  knew  who  the  owner 
was,  or  had  reasonable  means  of  knowing  who  was  the  owner  at 
the  time  of  his  taking  the  property  into  his  possession  ?  Unless  at 
the  time  of  taking  it,  there  was  a  knowledge  or  a  reasonable  means 
of  knowing  who  was  the  owner  and  the  animus  furandi,  on  the  part 
of  the  finder,  there  could  be  no  larceny.  This  is  distinctly  laid  down 
in  the  judgment  of  Parke  B.  in  Regina  v.  Thurborn,  1  Denison 
C.  C.  387.  In  the  case  of  Merry  v.  Green,  7  Meeson  &  Welsby, 
623,  which  was  an  action  for  false  imprisonment,  the  question  was 
much  discussed,  and  the  difficulty  was  to  find  the  precise  time 
when  the  taking  became  a  trespass.  The  conditions  are  laid  down, 
in  Regina  v.  Thurborn,  with  great  precision.  In  that  case  it  was 
found,  that  when  the  prisoner  picked  up  the  note,  he  had  the 
animus  furandi,  but  had  not  the  means  of  knowing  who  was  the 
owner ;  and  it  was  there  held  that  unless  at  the  time  of  taking, 
the  finder  had  an  animus  furandi,  and  the  knowledge  or  the  means 
of  knowing  who  the  owner  was,  he  was  not  guilty  of  larceny.  In 
the  present  case,  it  is  not  found  by  the  jury,  that  the  prisoner 
when  he  picked  up  the  notes,  knew  who  the  owner  was,  or  that  he 
intended  to  steal  them.  It  may  well  be  that  he  had  originally 
taken  them  innocently  and  "  dispunishably." 

Aldeeson  B.  The  Recorder  told  the  jury  that  even  if  the  pris- 
oner were  not  the  original  finder,  still  if  he  were  the  first  person 
who  acted  dishonestly  with  regard  to  the  note,  he  would  be  guilty 
of  larceny. 

O'Brien.  There  was  ample  evidence  to  show  that  he  was  not 
the  original  finder. 

Lord  Campbell  C.  J.  The  first  part  of  the  Recorder's  direction 
is  consistent  with  this,  that  the  prisoner  may  have  received  the 
property  honestly,  and  have  kept  it  for  some  time  for  the  right 
owner,  and  afterwards  have  yielded  to  temptation,  and  appropriated 
it  to  himself. 

Aldbrson  B.  When  the  finder  first  takes  it  into  his  posses- 
sion,—in  order  to  constitute  larceny,  —  there  must  be  an  inten- 
tion of  taking  it  the  moment  he  knows  what  it  is. 

Platt  B.    There  must,  at  that  moment,  be  a,  felonious  taking. 

Lord  Campbell  C.  J.    If  the  original  possession  was  a  lawful 
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possession,  then  there  was  no  asportavit.  If  the  prisoner,  when  he 
took  the  notes  originally  into  his  possession,  had  not  the  means  of 
knowing  who  the  owner  was,  and  had  not  then  the  animus  furandi, 
when  was  the  "  taking  ?  " 

O'Brien  cited  Rex  v.  Leigh,  2  East  P.  C.  694  ;  Rex  v.  Mucklow, 
1  Moody  C.  C.  160.     Bittlestone,  for  the  Crown. 

The  direction  of  the  Recorder  is  supported  by  the  judgment  of 
the  court  in  Regina  v.  Thurborn. 

Lord  Campbell  C.J.  Do  you  contend  that  if  the  prisoner  once 
had  the  property  honestly  in  his  possession,  he  would  be  guilty  of 
larceny  by  afterwards  appropriating  it  to  his  own  use  ? 

Bittlestone.  The  question  cannot  be  governed  by  the  intention 
of  the  finder  at  the  very  moment  he  takes  the  thing  into  his  pos- 
session.   There  must  be  time  to  examine  it. 

Lord  Campbell  C.  J.  Assume  that  he  has  full  time  for  exami- 
nation, and  has  examined  it.  The  Recorder  tells  the  jury  to  con- 
sider at  what  time  the  prisoner  first  resolved  to  appropriate  it  to 
his  own  use,  and  that  if,  when  he  resolved  to  appropriate  to  him- 
self he  had  the  means  of  knowing  who  the  owner  was,  he  was  guilty 
of  larceny,  although  he  may  have  before  then  received  it  bono 
animo.     When  was  the  taking  ? 

Alderson  B.  The  direction  of  the  Recorder  does  not  exclude 
the  supposition  that  the  prisoner  might  have  got  the  notes  honestly, 
kept  them  for  three  or  four  days,  and  then  resolved  to  appropriate 
them  to  his  own  use. 

Bittlestone.  I  should  submit  that  as  long  as  the  prisoner's  pos- 
session of  the  property  was  an  innocent  one,  his  possession  was 
that  of  the  true  owner.  If  a  person  find  a  bank-note  marked,  so 
that  it  may  be  traced  to  the  owner,  the  possession  of  the  finder  is 
the  possession  of  the  owner,  so  long  as  the  finder  deals  honestly 
with  the  property.  But  as  soon  as  the  finder  resolves  to  convert 
it  to  his  own  use  he  alters  the  possession,  and  then  can  only  be 
said,  for  the  first  time,  to  take  the  note  for  the  purpose  of  exercis- 
ing dominion  over  it. 

Alderson  B.  There  is  no  proof  here  that  the  prisoner  could 
read  any  marks  which  may  have  been  on  the  note. 

Bittlestone.  But  there  is  evidence  that  he  took  them  and  showed 
them  to  other  persons  who  could  read.  He  went  about  making 
inquiries  whether  he  could  safely  keep  them  for  himself  or  not. 

Lord  Campbell  C.  J.    That  might  have  been  strong  evidence 
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for  the  jury  that  the  prisoner  originally  took  the  property  animo 
furandi,  and  with  the  means  of  knowing  who  the  owner  was. 

Bittlestone.  Parke  B.  lays  it  down  in  Regina  v.  Thurborn  that 
the  mere  taking  up  of  a  note  to  look  at  it  is  not  a  taking  possession 
of  the  chattel.  The  taking  is  when  the  finder  takes  it  intending 
to  exercise  complete  dominion  over  it. 

Lord  Campbell  C.  J.  Your  position  is  that  the  finder  while 
he  holds  the  property  honestly,  holds  it  for  the  right  owner,  and 
that  when  he  resolves  to  appropriate  it  to  his  own  use  there  is  a 
new  taking,  and  that  he  then  takes  it  animo  furandi  ? 

Bittlestone.  It  is  laid  down  in  Blackstone's  Commentaries,  Vol. 
I.  p.  296,  ed.  Chitty ;  Armory  v.  Delimarie,  1  Strange,  505,  that 
although  the  finder  of  a  chattel  has  a  good  title  to  it  against 
all  the  rest  of  the  world,  he  has  no  property  or  right  of  pos- 
session in  a  chattel  which  has  been  lost,  adverse  to  the  owner.  The 
finder  has  a  mere  custody  of  it  for  the  owner ;  and  when  he  resolves 
to  appropriate  it  animo  furandi  adversely  to  the  owner,  it  is  submit- 
ted that  it  is  larceny. 

Martin  B.  Suppose  a  man  takes  an  article  —  an  umbrella  for 
instance  —  by  mistake,  and  three  or  four  days  afterwards  discovers 
who  the  owner  is,  by  the  name  which  is  upon  it,  and  yet  resolves 
to  keep  it  as  his  own  property,  would  that  be  larceny  ? 

Bittlestone.  I  should  say  so  ;  but  this  is  the  case  of  a  fifty  pound 
note.  In  Wynne's  Case,  1  Leach  C.  C.  413,  it  was  held,  that  if  a 
hackney  coachman  convert  to  his  own  use  a  parcel  left  by  a  pas- 
senger in  his  coach  by  mistake,  it  is  felony  if  he  know  the  owner, 
or  if  he  took  him  up  or  set  him  down  at  any  particular  place  where 
he  might  have  inqtiired  for  him. 

Alderson  B.  This  differs  from  a  case  of  bailment,  where  the 
tortious  breaking  bulk  determines  the  bailment.  According  to  the 
direction  of  the  Recorder,  the  notes  might  have  passed  through  a 
dozen  innocent  hands  before  they  came  to  the  prisoner  who  may 
have  got  them  innocently,  and  yet  the  prisoner,  he  rules,  was 
guilty  of  larceny. 

Lord  Campbell  C-  J-  I  am  of  opinion  that  this  conviction  can- 
not be  supported.  Larceny  necessarily  supposes  a  taking  animo 
furandi.  The  rule,  as  to  taking  is  somewhat  technical,  but  it  is 
not  likely  to  be  departed  from.  In  the  case  before  us  the  direction 
to  the  jury  is  consistent  with  an  honest  possession  on  the  part  of 
the  prisoner.    The  Recorder  says,  that  the  question  for  them  to 
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consider  was,  at  what  time  the  prisoner  first  resolved  to  appropriate 
the  note  to  his  own  use.  When  then  was  the  taking  ?  It  is  sup- 
posed to  be  a  thought  which  passed  through  the  prisoner's  own 
mind  ;  but  I  do  not  think  that  can  amount  to  a  taking,  when  noth- 
ing was  in  fact  done,  and  when,  it  may  be,  that  the  prisoner  was 
lying  in  bed  at  a  distance  from  the  article.  There  is  no  taking 
animo  furandi  in  this  case  ;  consequently,  there  is  no  larceny.  It 
is  unnecessary  for  us  now  to  enter  further  into  the  question,  after 
the  elaborate  judgment  of  my  brother  Parke  on  the  subject  of 
larceny  in  Regina  v.  Thurborn. 

Alderson  B.  If  there  must  be  both  a  taking  and  the  animus 
furandi  to  constitute  larceny,  the  difficulty  is,  how  the  changing  a 
man's  mind,  ex  post  facto,  can  render  an  honest  taking  larceny. 
According  to  the  summing  up  of  the  Recorder  to  the  jury,  if  a 
man  gets  a  note  honestly,  keeps  it  for  a  week,  with  an  intention  of 
restoring  it  to  the  owner,  and  then  changes  his  mind  and  resolves 
to  appropriate  it  to  his  own  use,  it  may  be,  as  the  Lord  Chief 
Justice  remarks,  while  he  is  in  bed,  that  converts  a  lawful  taking 
into  a  dishonest  one.  To  uphold  such  a  doctrine  would  be  to 
refine  in  such  a  way  as  to  destroy  the  simplicity  of  the  criminal  law. 

Talpoued  J.  A  mere  movement  of  the  mind  cannot  amount  in 
law  to  a  taking. 

Platt  B.  The  case  where  there  has  been  a  bailment  stands  on 
a  different  principle  —  that  of  breaking  bulk,  but  to  constitute 
larceny,  in  every  other  case,  something  must  be  taken,  animo 
furandi,  and  invito  domino. 

Martin  B.  It  is  of  great  importance  that  the  rules  of  the  crimi- 
nal law  should  be  plain  and  intelligible  ;  and  considering  that  the 
prisoner  may  originally  have  become  innocently  possessed  of  the 
note,  I  do  not  think  that  this  can  be  held  to  be  a  case  of  larceny. 

In  Regina  v.  Christopher,  Bell  C.  C.  at  p.  33,  Williams  J.  said  with  reference 
to  Regina  v.  Thurborn :  "  Agreeing  with  the  decision  in  that  case,  I  must  confess 
I  have  never  been  able  to  agree  with  some  of  the  principles  there  laid  down." 
And  again  in  Regina  v.  Moore,  Leigh  &  Cave  C.  C.  at  p.  6 :  "I  concurred  in 
that  judgment,  but  not  in  some  of  the  reasoning  on  which  it  was  founded,  which, 
I  confess,  surprised  me."  In  the  last  edition  of  Russell  on  Crimes,  Vol.  II. 
p.  180  (1865),  the  accomplished  editor  writes  that  the  judgment  in  Regina  v. 
Thurborn  "  met  with  very  general  disapprobation  among  criminal  lawyers,  and 
has  been  often  questioned  since."'  And  in  Regina  v.  Glyde,  Law  Rep.  1  C.  C. 
at  p.  144,  Martin  B.  said :  "I  very  much  doubt  whether  the  principles  laid  down 
t  See  the  very  elaborate  note  in  2  Russell  on  Crimes,  180.  4th  ed. 
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in  Thurborn's  Case  are  right ;  but,  as  in  Regina  v.  Christopher,  Bell  C.  C.  27, 
so  also  in  this  case  we  are  bound  by  it.'' 

In  an  admirable  judgment  in  Regina  v.  Christopher,  Bell  C.  C.  at  p.  34,  Hill 
J.  said :  "  Two  things  must  be  made  out  in  order  to  establish  a  charge  of 
larceny  against  the  finder  of  a  lost  article.  First,  it  must  be  shown  that,  at  the 
tifae  of  finding,  he  had  the  felonious  intent  to  appropriate  the  thing  to  his  own 
use ;  and  this  is  founded  on  the  rule  laid  down  by  Lord  Coke,  and  referred  to 
and  acted  upon  in  Eegina  v.  Thurborn.  The  other  ingredient  necessary  is  that, 
at  the  time  of  finding,  he  had  reasonable  ground  for  believing  that  the  owner 
might  be  discovered,  and  that  reasonable  belief  may  be  the  result  of  a  previous 
knowledge  or  may  arise  from  the  nature  of  the  chattel  found,  or  from  there  being 
some  name  or  mark  upon  it ;  but  it  is  not  sufficient  that  the  finder  may  think 
that  by  taking  pains  the  owner  may  be  found ;  there  must  be  the  immediate  means 
of  finding  him."  In  Regina  v.  Moore,  Leigh  &  Cave  C.  C.  at  p.  7,  Wightman 
J.  seemed  to  say  that  a  third  ingredient  was  necessary ;  viz.  that  the  finder 
acquired  the  knowledge  of  who  that  owner  was  before  he  converted  the  prop- 
erty to  his  own  use.  Blackburn  J.  in  Regina  v.  Glyde,  Law  Rep.  1  C.  C.  at 
p.  143. 

It  is  to  be  observed  in  this  connection  that  there  is  a  clear'  distinction  be- 
tween property  lost  and  property  mislaid.  In  Regina  v.  West,  Dearsly  C.  C. 
402,  all  the  Court  decided  was,  that  the  property  was  not  lost  property. 
Parke  B.  in  Regina  v.  Dixon,  Dearsly  C.  C.  at  p.  685.  Regina  v.  Shea, 
7  Cox  C.  C.  at  p.  160.  In  Regina  v.  West,  the  prisoner  was  indicted  for 
stealing  a  purse  and  its  contents.  A  purchaser  at  the  prisoner's  stall  left 
his  purse  on  it.  The  prisoner's  attention  was  called  to  the  purse  by  another 
person,  and  she  treated  it  as  her  own  and  put  it  in  her  pocket,  and  afterwards 
concealed  it.  The  jury  found  that  the  prisoner  took  up  the  purse  knowing 
it  was  not  her  own  and  intending  to  appropriate  it  to  her  own  use ;  but  that 
she  did  not  know  who  was  the  owner  of  the  purse  at  the  time  she  so  took  it.  In 
giving  the  judgment  Jervis  C.  J.  observed :  "  If  there  had  been  any  evidence 
that  the  purse  and  its  contents  were  lost  property,  properly  so  speaking,  and  the 
jury  had  so  found,  the  jury  ought  further  to  have  been  asked  whether  the  pris- 
oner had  reasonable  means  of  finding  the  owner,  or  reasonably  believed  that  the 
owner  could  not  be  found  ;  but  there  is  in  this  case  no  reason  for  supposing  that 
the  property  was  lost  at  all,  or  that  the  prisoner  thought  it  was  lost.  On  the 
contrary,  the  owner  having  left  it  at  the  stall,  would  naturally  return  there  for  it 
when  he  missed  it.  There  is  a  clear  distinction  between  property  lost  and  property 
merely  mislaid,  put  dovm  and  left  by  mistake  as  in  this  case,  under  circumstances 
which  would  enable  the  owner  to  know  the  place  where  he  had  left  it,  and  to 
which  he  would  naturally  return  for  it.  The  question  as  to  possession  by  finding 
therefore  does  not  arise."  In  Regina  ».  Moore,  Leigh  &  Cave  C.  C.  1 ;  8  Cox 
C.  C.  416,  the  prosecutor  dropped  a  £10  Bank  of  England  note  in  the  prisoner's 
shop,  which  the  prisoner  picked  up  next  morning ;  the  owner  missed  the  note, 
returned  to  the  prisoner's  shop,  stated  to  the  prisoner  his  belief  that  he  had  lost 
it  in  his  shop,  and  offered  him  a  reward  of  £3  if  he  would  restore  it.  The  pris- 
oner told  him  he  knew  nothing  of  the  note.  The  findings  of  the  jury  brought 
the  case  clearly  within  the  doctrines  laid  down  in  Regina  v.  Thurborn ;  for  un- 
less the  circumstances  of  the  finding  are  such  that  the  finder  is  warranted  in 
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believing  that  the  goods  are  lost,  or  that  the  owner  could  not  be  found,  it  is  lar- 
ceny. Here  the  note  was  lost  in  the  sense  that  it  was  dropped  out  of  the  owner's 
purse ;  but  it  was  not  lost  in  the  sense  that  the  owner  did  not  know  where  to 
find  it.  As  soon  as  the  owner  discovered  his  loss,  he  went  at  once  to  the  shop 
and  inquired  for  it.  Before  a  man  can  appropriate  a  thing  innocently,  he  must 
believe  it  to  be  lost  in  the  sense  that  the  owner  does  not  know  where  to  find  it. 

First.  The  finder  must,  at  the  time  of  finding,  Tiave  the  intention  of  feloniously 
appropriating  the  property  to  his  own  use. 

This  is  absolutely  essential.  The  very  definition  of  larceny,  when  carefully 
considered,  necessarily  implies  this :  "  In  order  to  constitute  the  crime  of  lar- 
ceny," says  Parke  B.  in  the  principal  case,  "there  must  be  a  taking  of  the 
chattels  of  another  animo  furandi,  and  against  the  will  of  the  owner."  There 
must  therefore  be  a  taking  with  (i.  e.  accompanied  with)  a  felonious  intent,  and 
both  must  exist  at  the  same  time.  If  therefore  the  finder  of  lost  property  carry 
it  home,  not  then  intending  to  steal  it,  but  afterwards  changes  his  mind,  and 
either  sells  it  or  converts  it  to  his  own  use,  intending  to  keep  it,  he  is  not  guilty  of 
larceny,  however  censurable  he  may  be  in  foro  conscientis.  See  Kansom  v.  The 
State,  22  Connecticut,  163 ;  The  State  v.  Conway,  18  Missouri,  321.  And  it  can 
make  no  difference  that,  in  the  interval  between  the  finding  and  the  subsequent 
appropriation,  he  actually  learns  who  the  owner  is.  This  is  distinctly  brought  out 
in  the  first  leading  case,  and  other  decisions  fully  sustain  the  doctrine.  One  of  the 
most  recent  and  best  considered  cases  on  this  subject  is  Ransom  v.  The  State,  above 
cited.  In  that  case  the  defendant  found  a  pocket-book,  and  money  in  it,  in  the 
public  highway,  near  a  hotel.  There  was  no  mark  upon  the  property  indicating 
the  owner,  but  the  owner,  about  two  hours  after  the  loss,  and  about  the  time  it 
was  found,  made  known  the  fact  at  the  hotel,  and  offered  a  reward.  The  defend- 
ant used  no  means  and  made  no  inquiry  to  ascertain  the  owner,  but  concealed 
the  fact  that  he  had  found  it,  and  converted  the  property  to  his  own  use.  The 
judge  before  whom  the  case  was  tried,  instructed  the  jury,  that  if  the  defendant 
at  the  time  he  found  the  property,  knew  or  had  the  means  of  knowing  the 
owner,  and  did  not. restore  it  to  him,  but  converted  it  to  his  own  use,  or  if  the 
defendant  at  the  time  he  found  the  property,  did  not  know  the  owner,  still,  if  he 
then  determined  to  convert  the  property  to  his  own  use,  and  to  deprive  the  owner 
of  it  at  all  events,  even  should  he  discover  the  owner  before  he  so  converted  it, 
or  any  part  of  it,  and  afterwards  concealed  the  property,  and  appropriated  it  to 
his  own  use,  he  was  guilty  of  larceny.  The  prisoner  was  convicted  under  these 
instructions,  but  the  verdict  was  afterwards  set  aside,  and  the  principles  laid  down 
at  the  trial  were  declared  incorrect ;  mainly,  it  seems,  because  the  charge  with- 
drew from  the  jury  the  question  upon  which  the  prisoner's  guilt  really  depended ; 
namely,  whether  the  goods  were  originally  taken  by  him  with  a  felonious  inten- 
tion, and  his  guilt  was  made  to  depend  on  an  intention  which  might  have  been 
formed  subsequently.  The  conviction  was  made  to  depend  on  the  question 
whether,  with  a  knowledge  or  the  means  of  knowledge  as  to  the  owner,  the 
accused  converted  the  goods  to  his  own  use  after  he  first  took  them ;  and  not 
upon  the  question  whether,  at  the  time  of  such  taking,  he  intended  so  to  convert 
them ;  and  the  case  of  Regina  v.  Preston  was  cited  and  approved. 

Earlier  decisions  had  either  expressly  or  tacitly  proceeded  upon  the  same 
doctrine.     Thus  in  Milbume's  Case,  1  Lewin  C.  C.  261,  Bayley  J.  told  the 
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jury,  that  in  order  to  convict  a  prisoner  who  had  taken  up  a  coat  left  lying  upon 
a  stone  bjr  the  roadside,  that  "  they  must  be  of  opinion  that,  at  the -time  the 
prisoner  took  the  coat,  he  did  so  animo  furandi."  To  the  same  effect  is  Regina 
V.  Breen,  3  Crawford  &  Dix  C.  C.  30.  In  The  People  v.  Anderson,  14  Johnson, 
294,  it  was  expressly  held  that  the  bona  fide  finder  of  lost  property  cannot  be 
guilty  of  larceny  by  any  subsequent  felonious  appropriation  of  it.  If  by  bona 
fide  finder  the  court  in  that  case  meant  that  the  finder  neither  knew,  nor  had  the 
means  of  ascertaining,  the  owner  at  the  time  of  finding,  the  case  is  entirely  cor- 
rect, both  upon  principle  and  authority.  The  facts  were,  that  the  prisoner  found 
a  trunk  in  the  highway,  which  had  fallen  from  a  stage  coach.  He  carried  home 
the  trunk,  and  appropriated  the  contents.  It  does  not  appear  that  the  trunk 
was  marked,  or  that  the  finder  had  any  means  of  ascertaining  the  owner ;  if  he 
had,  the  instruction  of  the  Chief  Justice  to  the  jury  was  certainly  right,  and  the 
final  decision  of  the  case  was  wrong.  The  jury  were  told  that  if  the  prisoner 
^rst  took  the  trunk  with  intent  to  steal,  he  was  guilty  of  larceny ;  and,  in  forming 
their  opinion  upon  that  point,  they  had  a  right  to  take  into  consideration  the 
subsequent  conduct  of  the  prisoner,  as  well  as  the  other  circumstances  in  the 
case.  The  jury  found  him  guilty,  and  the  verdict  was  set  aside  by  the  Supreme 
Court.  The  whole  argument  of  the  court  above  rests  upon  the  idea  that  the 
fraudulent  intent  must  accompany  the  taking,  which  is  certainly  true,  and  the 
judge  below  ruled  precisely  in  accordance  with  this  principle.  But  probably 
the  case  was  rightly  decided,  as  there  is  no  indication  that  the  finder  ever  knew 
the  owner.  Much  is  said  in  this  and  other  cases  about  lost  property  not  being  the 
subject  of  larceny.  If  by  that  is  meant  such  property  cannot  be  stolen,  it  is 
entirely  wrong.  It  is  as  much  the  subject  of  larceny  as  any  property,  and  if 
the  taking  and  fraudulent  intent  co-exist  with  a  knowledge  of  the  real  owner, 
the  crime  is  complete.  See  Ransom  v.  The  State,  22  Connecticut,  at  p.  157 ; 
The  People  v.  Swan,  1  Parker  C.  C.  at  p.  10 ;  The  People  v.  Kaatz,  3  Parker 
C.  C.  at  p.  138. 

The  courts  in  Tennessee  have  erroneously  held,  in  Porter  v.  The  State,  Martin 
&  Yerger,  226,  and  in  subsequent  cases,  that  a  finder  of  lost  property  was  -not 
guilty  of  larceny,  although  he  knew  the  owner  at  the  time  of  finding,  because  he 
did  not  commit  a  trespass  in  obtaining  possession  of  it.  And  the  same  false 
reasoning  has  led  the  same  court  to  declare  it  no  larceny  for  A.  to  fraudulently 
obtain  possession  of  the  property  of  B.  under  the  pretence  of  hiring,  but  really 
with  the  then  existing  intention  of  stealing  it,  and  afterwards  selling  it ;  and 
this  because  he  obtained  possession  without  a  trespass.  Felter  v.  The  State, 
9  Yerger,  297.  But  both  these  decisions  are  certainly  anomalous,  and  contrary 
to  the  elsewhere  well-established  rule  of  law.  See  Tanner  v.  The  Common- 
wealth, 14  Grattan,  at  p.  636 ;  The  State  v.  McCann,  19  Missouri,  at  p.  263. 

The  principle  above  laid  down,  that  the  felonious  intent  must  exist  at  the  time 
of  finding,  is  also  sustained  by  well-settled  analogies ;  for  if  property  of  A.  comes 
into  the  possession  of  B.  in  any  manner,  not  amounting  to  trespass,  and  B.  sub- 
sequently fraudulently  appropriates  it,  but  not  having  an  intention  to  do  so 
originally,  it  is  not  larceny,  as  many  cases  establish.  Thus  where  the  prisoner 
saved  some  of  B.'s  property  from  his  house  which  was  on  fire,  and  took  it  home, 
but  the  next  morning  concealed  it,  and  denied  all  knowledge  of  it ;  but  the  jury 
having  found  that  she  originally  took  it  merely  from  a  desire  of  saving  it  for  the 
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owner,  and  that  she  had  no  evil  intention  until  afterwards,  all  the  Judges  held  this 
to  be  no  larceny.  Rex  v.  Leigh,  2  East  P.  C.  694.  So  where  a  Jetter  was 
delivered  to  the  prisoner  by  mistake,  it  being  addressed  to  the  same  name  as  his 
own,  and  he  opened  it,  and  took  out  a  bill  of  exchange,  without  knowing  the 
mistake,  but  subsequently  appropriated  it  to  his  own  use  after  he  knew  it  did  not 
belong  to  him,  this  was  held  no  larceny,  as  there  was  no  animus  furandi  when 
the  bill  was  first  received.  Kex  v.  Mucklow,  1  Moody  C.  C.  160.  So  where  A. 
borrows  property  for  a  special  purpose,  and  after  that  purpose  is  accomplished 
neglects  to  return  it,  and  afterwards  disposes  of  it,  this  is  not  larceny,  if  A.  had 
no  felonious  intention  when  he  originally  took  the  property.  Rex  v.  Banks,  Russell 
&  Ryan  C.  C.  441  (1821),  overruling  the  earlier  cases  contra;  and  see  Regina 
V.  Steer,  1  Denison  C.  C.  349 ;  Temple  &  Mew  C.  C.  11 ;  2  Carrington  &  Kir- 
wan,  988 ;  3  Cox  C.  C.  187.  So  where  property  is  bailed  to  a  person,  to  carry 
or  transport,  and  during  the  transit  he  fraudulently  appropriates  it  (not  break- 
ing bulk)  from  a  design  not  conceived  until  after  the  bailment  commenced,  this 
is  not  larceny.  Rex  v.  Reilly,  Jebb  C.  C.  51.  And  in  like  manner  where  prop- 
erty is  delivered  to  a  mechanic  to  repair,  and  he  receives  it  without  any  fraudulent 
intent,  but  afterwards  resolves  to  appropriate  it,  and  sells  it  as  his  own,  this  is 
not  larceny.  Rex  v.  Levy,  4  Carrington  &  Payne,  241.  Regina  v.  Thristle, 
Temple  &  Mew  C.  C.  204 ;  1  Denison  C.  C.  602 ;  2  Carrington  &  Kirwan,  842  ; 
3  Cox  C.  C.  575.  Or  where  A.  hires  a  horse  with  honest  intentions,  but  after- 
wards sells  him  from  want  of  money  or  other  cause,  and  appropriates  the  pro- 
ceeds, he  is  not  guilty  of  larceny.  Regina  v.  Cole,  2  Cox  C.  C.  340,  per 
Patteson  J.  and  Coleridge  J.  Or  where  the  horse  of  A.  is  delivered  to  B.  to 
be  kept,  and  B.  afterwards  sells  it  as  his  own.  Rex  v.  Smith,  1  Moody  C.  C. 
473.  So  where  a  letter  is  given  to  a  carrier  to  carry  from  A.  to  B. ,  and  he 
opens  the  letter  on  his  way,  and  removes  a  bank-note  enclosed,  but  delivers  the 
envelope,  he  is  not  guilty  of  larceny,  if  the  jury  find  he  had  no  intention  of 
stealing  the  money  when  it  was  delivered  to  him.  Regina  v.  Glass,  1  Denison 
C.  C.  219. 

The  reader  will  of  course  easily  distinguish  these  cases  from  those  where  the 
original  possession  was  obtained  by  a  trespass ;  for  in  such  case  a  fraudulent 
appropriation,  although  not  contemplated  until  after  the  property  had  been  some 
time  in  the  possession  of  the  wrong-doer,  is  as  much  larceny  as  if  the  felonious 
intent  existed  at  the  reception  of  the  property.  Regina  v.  Riley,  Dearsly  C.  C. 
149.  Commonwealth  v.  White,  11  Gushing,  483.  The  State  v.  Coombs,  65 
Maine,  477. 

We  have  said  above,  that  the  felonious  intent  must  exist  at  the  time  of  finding, 
and  that  if  such  intention  is  only  an  after-thought,  .no  larceny  is  committed.  It 
may  be  difficult  to  say  how  soon  after  the  finding  this  intent  must  take  possession 
of  the  mind,  but  we  think  it  should  accompany  and  form  a  part  of  the  first  act  of 
taking.  A  very  delicate  application  of  this  principle  occurred  in  The  State  v. 
Roper,  3  Devereux,  473.  There  the  prisoner  found  a  shawl  in  a  promiscuous 
assembly,  and,  picking  it  up  in  the  sight  of  several  persons,  placed  it  where  it 
could  be  seen,  and  left  it  there  a  few  minutes,  but  leaning  his  body  against  it. 
No  one  claiming  it,  he  took  the  shawl  from  where  it  hung,  secreted  it  under  his 
coat,  and  left  the  company,  appropriating  the  shawl  to  himself.  It  was  held,  that 
unless  the  fraudulent  intent  existed  in  the  prisoner's  mind  when  he  first  picked 
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up  the  shawl,  he  was  not  guilty  of  larceny  by  the  subsequent  appropriation  of  it, 
even  though  he  knew  the  owner,  or  had  the  means  of  discovering  her  when  he 
took  the  shawl  from  its  place  of  deposit ;  because  the  shawl  being  in  the  prisoner's 
possession  from  the  time  he  first  took  it  up  until  he  finally  carried  it  away,  and, 
consequently,  there  being  no  new  taking  in  the  last  act,  at  which  time  the 
felonious  intent  first  existed,  the  two  things  did  not  concur  in  point  of  time. 
The  principle  recognized  in  the  case  is  clearly  right ;  the  application  of  it  to  the 
existing  facts  may,  perhaps,  be  open  to  some  doubt. 

Secondly.  The  jindkr  must,  at  the  time  of  finding,  either  hnow  the  owner,  or 
have  the  immediate  means  of  ascertaining  him,  or  have  reason  to  belieue  he  can  be 
found.  The  finder  must  have  acquired  the  knowledge  of  who  that  owner  was  be- 
fore he  converted  the  property  to  his  ovm  use. 

In  Regina  v.  Christopher,  Bell  C.  C.  at  p.  32,  Channell  B.  lays  stress  on  the 
fact  that  the  prisoner  had  no  immediate  means  of  discovering  the  owner.  He 
there  says :  "  In  Regina  v.  Dixon,  Dearsly  C.  C.  580,  in  which  Regina  v.  Thur- 
born  was  referred  to,  it  was  held  that,  if  a  man  find  lost  property  and  keep  it, 
and  at  the  time  of  finding  it  have  no  means,  no  immediate  means  of  discovering 
the  owner,  he  is  not  guilty  of  larceny  because  he  afterwards  has  means  of  finding 
him,  and  nevertheless  retains  the  property  to  his  own  use.'' 

If  the  finder  does  know  that  he  can  find  the  owner,  and  takes  away  the  prop- 
erty animo  furandi,  he  is  undoubtedly  guilty  of  larceny.  Rex  v.  Pope,  6  Car- 
rington  &  Payne,  346.  The  State  v.  Weston,  9  Connecticut,  627,  where  the 
prisoner,  who  could  read,  found  a  pocket-book  in  the  highway,  with  the  owner's 
name  legibly  written  upon  it  in  two  places.  The  same  principle  was  considered 
as  beyond  question  in  the  ease  of  The  State  v.  Ferguson,  2  McMuUen,  502,  and 
in  Rex  v.  Beard,  Jebb  C.  C.  9.  There  the  defendant  found  a  check  payable  to 
Robert  King,  which  he  immediately  afterwards  presented  to  the  bank  for  pay- 
ment, declaring  that  he  had  received  it  from  Mr.  King,  which  being  denied,  he 
then  said  he  received  it  from  some  unknown  person,  with  instructions  to  collect. 
This  was  held  by  all  the  Judges  to  be  larceny,  although  the  money  was  not  in 
fact  paid  to  him. 

But  if  there  are  no  marks  upon  the  property,  or  other  indicia  by  which  the 
owner  can  be  found,  the  appropriation  to  the  finder's  use  does  not  amount  to 
larceny,  although  he  knew  the  property  was  not  his  own.  Regina  v.  Mole,  1 
Carrington  &  Kirwan,  417.  Tyler  v.  The  People,  1  Breese,  227.  The  State  v. 
Conway,  18  Missouri,  321.  The  People  ».  Cogdell,  1  Hill  (N.y.)  94.  Lane  ». 
The  People,  5  Gilman,  305.  And  in  both  the  last  two  cases,  it  was  said  the  finder 
was  not  bound  to  take  any  means  to  discover  the  owner ;  he  must  know  him 
immediately,  from  marks  about  the  property,  or  otherwise ;  for  if  he  ascertains 
the  owner  afterwards,  and  after  he  has  for  some  time  had  possession  of  the  prop- 
erty, he  is  not  guilty  of  larceny,  although  he  meant  to  keep  the  property  when 
he  first  found  it.  This  is  clearly  involved  in  the  leading  case,  and  in  Regina  ». 
Preston.  And  so  is  the  recent  case  of  Regina  v.  Dixon,  Dearsly  C.  C.  680;  7 
Cox  C.  C.  36,  where  the  prisoner  found  a  purse  of  money  in  a  public  place,  but 
which  had  no  mark  upon  it  by  which  its  owner  could  be  known,  and  although  the 
jury  found  that  the  prisoner  then  believed  that  the  owner  could  be  traced,'  yet 

1  Fareb  B.  "  Traced''  is  an  ambiguous  word.  The  notes  were  lost,  and  the  prisoner  took 
possession  of  them  and  kept  them.    If  the  prisoner  had  seen  them  drop  from  the  prosecutor 
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it  was  held  that  he  could  not  be  convicted  of  larceny.  And  if  the  finder  knows 
or  has  the  means  of  knowing  the  owner,  when  he  finds  the  article,  and  does  not 
restore  it,  or  seek  to  ascertain  the  owner,  but  converts  the  article  to  his  own  use, 
it  is  not  larceny  unless  he  th&ri  intended  to  deprive  the  owner  of  his  property  in 
the  goods.  Any  subsequent  fraudulent  intention  will  not  complete  the  crime  of 
larceny.     The  State  v.  Ransom,  22  Connecticut,  163. 

In  Regina  v.  Glyde,  Law  Rep.  1  C.  C.  139  ;  11  Cox  C.  C.  103,  the  principle 
laid  down  in  Regina  v.  Thurborn  was  carried  to  its  fullest  extent.  A.  dropped 
a  sovereign  on  a  country  road  during  the  night-time.  She  did  not  stop  to  look 
for  it,  but  on  the  following  morning  she  started  to  go  to  the  spot  in  the  hope  of 
finding  it.  In  the  mean  time  the  prisoner  seeing,  at  the  spot  where  the  prosecu- 
trix had  dropped  her  sovereign,  a  sovereign  lying  in  the  road,  picked  it  up, 
observing  that  it  was  a  good  sovereign,  and  "  would  just  make  his  week  up." 
Proceeding  on,  the  prisoner  and  his  companion  met  A.  on  her  way  to  the  spot 
where  she  lost  her  sovereign.  From  the  conversation  which  then  took  place 
between  A.  and  the  prisoner  and  his  companion,  the  fact  that  the  prisoner  had 
got  A.'s  sovereign  was  speedily  brought  to  the  prisoner's  knowledge ;  but  he 
denied  having  found  it.  Subsequently  he  was  charged  with  having  picked  up 
the  sovereign ;  at  first,  he  denied  it,  equivocated,  and  refused  to  give  it  up,  but 
on  another  occasion  admitted  that  he  had  picked  it  up.  It  was  decided  on  the 
authority  of  Regina  v.  Thurborn  that  the  prisoner  could  not  be  convicted  of 
larceny,  for  the  reason  that  at  the  time  he  picked  up  the  coin,  although  then 
intending  to  appropriate  it  to  his  own  use,  he  did  not  know  and  had  not  the 
means  of  knowing  who  the  owner  was.  Some  of  the  Judges  expressed  an 
opinion  that  this  was  a  case  of  larceny,  but  as  Regina  v.  Thurborn  was  unre- 
versed, they  were  bound  by  it. 

If  however  the  finder  has  reason  to  believe  from  the  circumstances,  or  place 
where  the  property  is  found,  that  he  knows  or  can  find  the  owner,  and  he  fraud- 
ulently appropriates  it,  he  is  guilty  of  larceny,  although  there  were  no  marks  of 
ownership  on  the  article  itself.  Regina  v.  Kerr,  8  Carrington  &  Payne,  176, 
where  a  servant  found  a  roll  of  bank-notes  in  a  passage  of  her  master's  house, 
and  did  not  inform  her  master,  but  denied  she  had  the  money.    Regina  v.  Peters, 

I  Carrington  &  Kirwan,  245,  where  the  prisoner  found  some  personal  jewelry  in 
the  prosecutor's  garden,  and  took  it  away,  with  intent  to  appropriate  it  to  his 
own  use.  Lawrence  v.  The  State,  1  Humphreys,  228,  where  a  barber  found  a 
pocket-book  on  his  table,  which  had  been  left  by  a  customer,  and  took  possession 
of  it,  and,  when  asked  for  it  by  the  owner,  denied  all  knowledge  of  it.  And 
Regina  v.  Moore,  Leigh  &  Cave  C.  C.  1 ;  8  Cox  C.  C.  416 ;  McAvoy  «.  Medina, 

II  Allen,  548;  and  Regina  v.  West,  Dearsly  C.  C.  402;  6  Cox  C.  C.  415,  are 
precisely  similar.  Cartwright  v.  Cartwright,  8  Vesey,  406  (1802)  ;  2  Leach  C. 
C.  952,  where  a  bureau  was  delivered  by  the  owner  to  a  carpenter  to  repair,  and 
he  finding  money  in  a  secret  drawer,  fraudulently  appropriated  it  to  his  own 
use.  Merry  v.  Green,  7  Meeson  &  Welsby,  623  (1841)  where  it  was  held,  that 
if  the  purchaser  of  a  bureau  finds  money  secreted  in  a  private  drawer,  and 

or  if  the  notes  had  had  the  owner's  name  upon  them,  or  there  had  been  any  marks  which  ena- 
bled the  prisoner  to  know  at  the  moment  when  he  found  the  notes  who  the  owner  waa,  or  that 
he  could  be  discovered,  it  might  have  been  within  the  principles  laid  down  in  Regina  v.  Thur- 
born.   Dearsly  C.  C.  at  p.  684. 
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fraudulently  appropriates  it  to  his  own  use,  he  is  guilty  of  larceny,  unless  he  had 
reasonable  ground  to  believe  that  the  bureau  was  sold  with  its  contents.  The 
People  V.  McGarren,  17  Wendell,  460,  where  property  was  left  by  mistake  in 
the  prisoner's  store,  and  he  concealed  it,  and  then  denied  all  knowledge  of  it. 
The  State  v.  McCann,  19  Missouri,  249,  is  similar.  The  People  v.  Kaatz,  3 
Parker  C.  C.  129,  where  a  person  found  cattle  straying  in  a  public  highway  and 
drove  them  to  market,  with  the  intention  of  converting  them  to  his  own  use. 
Wynne's  Case,  1  Leach  C.  C.  413,  4th  ed. ;  2  East  P.  C.  664,  where  a  coachman 
found  a  box  on  his  coach,  which  he  must  have  known  belonged  to  a  passenger 
whom  he  had  carried.  Lamb's  Case,  2  East  P.  C.  664,  is  to  the  same  point. 
So  where  a  servant  of  a  railway  company  finds  the  property  of  a  passenger 
accidentally  left  in  a  railway  carriage,  he  is  guilty  of  larceny  if,  instead  of  taking 
it  to  the  station  or  superior  officer,  he  appropriates  it  to  his  own  use.  Regina  v. 
Pierce,  6  Cox  C.  C.  117.  See  The  People  v.  Swan,  1  Parker  C.  C.  9,  11.  In 
The  State  v.  Brick,  2  Harrington,  530,  the  Coilrt  were  of  opinion, ' '  that  if  a  person 
find  a  package  of  money  lying  in  a  stage  coach,  which  the  passengers  have  just 
left,  and  where  it  can  scarcely  be  said  to  be  lost,  bearing  on  its  face  the  marks 
of  ownership ;  and  with  this  knowledge  of  the  owner,  breaks  the  seals  and 
feloniously  converts  the  money  to  his  own  use,  he  is  guilty  of  larceny.  The 
breaking  of  the  seals,  knowing  the  owner,  is  a  trespass ;  and  the  felonious  intent 
makes  it  criminal."  In  each  and  all  these  cases,  the  property  taken  can  hardly 
be  considered  lost  property,  but  rather  property  left  or  mislaid,  and  therefore 
the  rule  of  lost  property  would  not  apply.  In  Pritchett  v.  The  State,  2  Sneed,, 
285,  the  rule  was  declared  to  be,  that  if  the  owner  knows  where  the  property  is, 
so  that  he  would  be  able  to  recover  the  actual  possession  when  he  desired,  if  it 
had  not  been  removed  by  the  thief,  then  the  property  is  not  lost,  and  it  may  be 
the  subject  of  larceny.     See  also  Pyland  v.  The  State,  4  Sneed,  857. 

A  stranger  in  a  shop  who  first  sees  a  pocket-book  which  has  been  accidentally 
left  by  another  upon  a  table  there  is  not  authorized  to  take  and  hold  possession 
of  it,  as  against  the  shopkeeper.  McAvoy  v.  Medina,  11  Allen,  548.  If  a 
person  dealing  at  a  bank  accidentally  leaves  an  article  on  a  desk  in  the  banking 
room,  and  then  publishes  an  advertisement  describing  it  as  lost,  and  promising  a 
reward  to  the  finder  upon  returning  it,  another  person  who  while  dealing  at  the 
bank  discovers  and  takes  it  is  not  entitled  to  the  reward  upon  returning  it  to  the 
owner,  although  the  desk  stood  outside  of  the  counters  of  the  bank  officers,  in 
an  open  space  accessible  to  all  persons  entering  the  room.  Kincaid  v.  Eaton,  98 
Massachusetts,  139.  Wells  J. ;  "  Upon  the  facts  of  this  case,  and  the  authorities 
cited  (McAvoy  v.  Medina,  11  Allen,  648 ;  Lawrence  w.  The  State,  1  Humphreys, 
228 ;  Wentworth  v.  Day,  3  Metcalf,  354 ;  Symmes  v.  Frazier,  6  Massachusetts, 
345)  the  plaintiff  did  not  come  into  possession  of  the  pocket-book  in  such  man- 
ner as  to  give  him  the  special  property  therein  which  belongs  to  the  finder  of  an 
article  lost  by  the  owner.  By  the  terms  of  the  advertisement  the  reward  could 
be  earned  only  by  the  return  of  the  pocket-book  by  one  who  had  entitled  himself 
to  those  rights  by  finding.  To  discover  an  article  voluntarily  laid  down  by  the 
owner  within  a  banking  house,  and  upon  a  desk  provided  for  the  use  of  such 
persons  having  business  there,  is  not  the  finding  of  a  lost  article.  The  occupants 
of  the  banking  house,  and  not  the  plaintiff,  were  the  proper  depositaries  of  an 
article  so  left.     The  plaintiff  has  not  established  a  legal  right  to  the  reward 
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according  to  the  terms  hy  which  it  was  offered,  and  therefore  cannot  retain  his 
verdict." 

By  statute  in  some  States  it  is  made  the  duty  of  finders  of  lost  property  to 
advertise  it,  or  cause  it  to  be  publicly  cried,  &c.  Gen.  Sts.  of  Massachusetts,  . 
ch.  79.  Rev.  Sts.  of  New  Hampshire,  ch.  139.  Rev.  Sts.  of  Connecticut,  pp. 
624,  625.  Rev.  Sts.  of  Vermont,  p.  415.  And  it  has  been  held,  that  if  the 
finder  neglects  to  do  so,  and  appropriated  the  property  to  his  own  use,  he  is 
guilty  of  larceny.  The  State  b.  Jenkins,  2  Tyler,  379.  And  the  language  of 
some  judges  seems  to  imply,  that  making  search  for  the  owner  is  a  common-law 
duty.  Thus  in  Regina  v.  CoflSn,  2  Cox  C.  C.  44,  the  common  serjeant,  after 
consulting  Piatt  B.,  ruled  it  to  be  larceny  if  a  person  finds  lost  property  and 
appropriates  it  to  his  own  use,  without  making  endeavors,  by  advertisement  or 
otherwise  to  find  the  owner,  although  he  was  utterly  ignorant  of  the  owner  at 
the  time  of  the  finding ;  unless  he  had  reason  to  believe  that  the  property  was 
abandoned  by  the  owner.     See  also  the  opinion  of  Coleridge  J.  in  Regina  v. 

Reed,  Carrington  &  Marshman,  at  p.  307.     And  the  case  of  Rex  v. ,  1 

Crawford  &  Dix  C.  C.  161  note,  inclines  the  same  way.  But  the  cases  of  The 
People  V.  Cogdell,  1  Hill  (N.Y.)  94,  and  Lane  v.  The  People,  5  Gilman,  305, 
are  entirely  opposed  to  that  doctrine.  And  it  is  very  clear  that  mere  neglect  to 
ascertain  the  owner  would-not  constitute  a  finder  of  lost  property,  which  has  no 
marks  or  indications  of  the  owner's  name,  guilty  of  larceny.  And  see  Ransom 
V.  The  State,  22  Connecticut,  163.  In  Regina  v.  Shea,  7  Cox  C.  C.  at  p.  160 
(1856)  Lefroy  C.  J.  said:  "  The  dicta,  that  there  is  a  duty  cast  upon  persons 
finding  property  to  search  for  the  owner,  and  that  if  they  do  not  they  are  guilty 
of  larceny,  are  overruled,  and  properly  so.  The  old  law  upon  this  subject,  as  it 
is  laid  down  in  Hale  and  Hawkins,  is  completely  restored  and  recognized." 

Another  point  to  be  considered  is,  what  appropriation  of  the  property  by  the 
finder  is  necessary,  in  order  to  make  the  felony  complete.  The  finder  may  take 
it  away  with  one  of  three  motives :  either  to  keep  it  and  use  it  as  his  own,  in- 
tending to  deprive  the  owner  of  it  entirely ;  or,  to  keep  it  safely  for  him  and 
return  it  when  the  rightfiil  owner  is  ascertained ;  or,  lastly,  to  keep  it  to  see  if  a 
reward  is  offered,  and  then  to  return  it  upon  payment  of  the  reward.  In  the 
first  case,  there  is  no  doubt  he  is  guilty  of  larceny,  and  in  the  second  it  is  equally 
clear  he  is  not.  In  the  latter  case  it  may  not  be  so  well  settled.  In  some  Eng- 
lish cases,  it  has  been  considered  larceny  if  the  property  was  taken  in  order  to 
exact  a  reward,  and  was  not  to  be  delivered  up  unless  the  reward  was  paid. 
Keginai!.  Spurgeon,  2  Cox  C.  C.  102.  Regina  u.  Peters,  1  Carrington  &Kirwan, 
245,  by  the  Recorder  after  consulting  Erie  J.  On  the  other  hand,  in  a  more 
recent  case,  where  the  verdict  was  —  "  We  find  the  prisoner  not  guilty  of  stealing 
the  watch,  but  guilty  of  keeping  it  in  hope  of  reward  from  the  time  he  first  had 
it"  on  a  case  reserved  it  was  held  to  be  no  larceny.  Regina  v.  York,  Temple  & 
Mew  C.  C.  20;  2  Carrington  &  Kirwan,  841;  3  Cox  C.  C.  181;  1  Denison  C 
C.  342 ;  and  see  Regina  v.  Breen,  3  Crawford  &  Dix  C.  C.  30.  The  prosecutor 
found  a  check,  and  being  unable  to  read  showed  it  to  the  prisoner.  The  pris- 
oner told  him  that  it  was  only  an  old  check  of  The  Royal  British  Bank,  and 
kept  it.  He  afterwards  made  excuses  for  not  giving  it  up  to  the  prosecutor, 
withholding  it  from  him  in  the  hopes  of  getting  the  reward  that  might  be  offered 
for  it.    Edd,  that  these  facts  did  not  show  such  a  taking  as  was  necessary  to 
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constitute  larceny.  Regina  v.  Gardner,  Leigh  &  Cave  C.  C.  243 ;  9  Cox  C.  C.  253. 
And  if  the  finder  of  lost  property,  for  which  a  reward  has  been  offered,  has  a  lien  on 
the  property  for  the  reward,  and  is  not  liable  for  it  in  trover,  until  the  loser  tenders 
.  the  reward,  as  was  held  in  Wentworth  v.  Day,  3  Metcalf,  362 ;  Wilson  v.  Guy- 
ton,  8  Gill,  213 ;  Preston  v.  Neale,  12  Gray,  at  p.  223,  there  seems  to  be  good 
reason  for  the  principle,  that  if  property  is  lost  for  which  a  reward  is  offered, 
the  finder  may  honestly  take  home  the  property,  and  keep  it  for  the  sake  of 
securing  the  reward,  and  with  a  determination  not  to  give  it  up  until  the  reward 
is  paid,  without  being  guilty  of  larceny.  But  suppose  lost  property  is  found, 
and  the  finder  takes  it  away,  intending,  if  a  reward  is  offered,  to  return  it  and 
take  the  reward,  and  if  not  to  keep  it,  what  then,  is  he  guilty  of  larceny  or  not? 
The  opinion  of  the  judge,  in  Regina  v.  Spurgeon,  2  Cox  C.  C.  102,  was,  that  it 
was  larceny.  But  see  Regina  v.  Peters,  1  Carrington  &  Kirwan,  245.  Regina 
V.  Breen,  3  Crawford  &  Dix  C.  C.  30. 

In  cases  of  this  nature  where  the  taking  was  by  finding,  some  of  the  strongest 
circumstances  to  rebut  the  implication  that  such  taking  was  felonious,  will  be  those 
which  show  that  the  party  made  it  known  that  he  had  found  the  property,  so  as 
to  make  h^nself  responsible  for  the  value,  in  case  he  should  be  called  upon  by 
the  owner ;  or  those  which  show  that  he  endeavored  to  discover  the  true  owner, 
and  kept  the  goods  till  it  might  reasonably  be  supposed  that  the  true  owner 
could  not  be  found.  2  East  P.  C.  ch.  16,  §  99,  p.  606.  2  Russell  on  Crimes, 
187.  4th  ed. 

Regina  v.  Thurborn  and  Regina  ».  Preston  were  followed  in  Huntv.  The  Com- 
monwealth, 13  Grattan,  757,  and  in  Tanner  v.  The  Commonwealth,  14  Grattan, 
635. 


The  King  v.  Johnson.^ 

Michaelmas  Term  1805. 

Libel  —  JSvidmce  of  PuUication, 

The  publisher  of  a  Public  Register  receives  an  anonymous  letter,  tendering  certain 
political  information  on  Irish  aflairs,  and  requiring  to  know  to  whom  his  letters 
should  be  directed ;  to  which  an  answer  is  returned  in  the  Register ;  after  which 
he  receives  two  letters  in  the  same  handwriting,  directed  as  mentioned,  and  hav- 
ing the  Irish  postmark 'on  the  envelopes;  which  two  letters  were  proved  to  be  in 
the  handwriting  of  the  defendant,  the  previous  letter  having  been  destroyed ;  this 
is  a  sufficient  ground  for  the  Court  to  have  the  letters  read ;  and  the  letters  them- 
selves containing  expressions  of  the  writer  indicative  of  his  having  sent  them  to  the 
publisher  of  the  Register  in  Middlesex  for  the  purpose  of  publication,  the  whole 
is  evidence  sufficient  for  the  jury  to  find  a  publication  by  the  procurement  of  the 
defendant  in  Middlesex. 

The  plea  of  the  defendant,  one  of  the  Judges  of  the  Court  of 
Common  Pleas  in  Ireland,  to  the  jurisdiction  of  this  court,  having 

'  7  East,  66. 


THE   KING   V. .  JOHNSON.  433 

been  overruled  upon  demurrer,  6  East,  583-702,  he  pleaded  not 
guilty  to  the  indictment  found  by  the  grand  jury  of  the  couilty  of 
Middlesex  ;  which  charged  him  with  the  publication  in  that  county 
of  certain  libels  upon  the  administration  of  government  in  Ireland, 
and  amongst  others  upon  the  Lord  Lieutenant  and  Lord  High 
Chancellor  of  Ireland  ;  and  the  trial  was  had  on  this  day,  at  the 
bar  of  the  court  by  a  jury  of  the  county  of  Middlesex.  In  the 
course  of  the  trial,  the  publication  of  the  libels  having  been  proved 
to  have  been  made  in  that  county,  by  insertion  of  them  in  Mr. 
Cobbett's  "  Weekly  Register,"  which  was  printed  and  published  in 
Westminster,  the  following  evidence  was  given  on  the  part  of  the 
Crown  to  show  that  such  publication  was  made  by  the  procurement 
of  the  defendant.  Mr.  Cobbett,  the  publisher  of  the  "Register," 
proved  that  before  the  publication  of  the  libels  in  his  paper,  he  had 
received  an  anonymous  letter  (the  original  of  which  he  bejieved  to 
be  destroyed)  in  the  same  handwriting  as  the  libels  which  he  after- 
wards received ;  in  which  letter  (parol  evidence  of  which  was 
admitted,  after  objection  taken  and  overruled,  to  be  given  for  this 
purpose)  the  writer  inquired  whether  it  would  be  agreeable  to  Mr. 
Cobbett  to  receive  for  publication  in  his  "  Register"  certain  informa- 
tion of  public  affairs  in  Ireland  ;  and  if  it  were,  he  was  desired  to 
say  to  wliom  such  information  was  to  be  directed.  In  consequence 
of  the  receipt  of  this  letter,  which  was  published  in  the  "  Register," 
Mr.  Cobbett,  through  the  medium  of  the  same  "Register,"  requested 
the  promised  information  to  be  directed  to  Mr.  Budd,  No.  100 
Pall  Mall,  whose  shop  was  at  that  time  used  by  Mr.  Cobbett  for 
the  publication  of  his  "  Register,"  where  letters  of  communication 
were  addressed  to  him,  and  from  whence  he  received  them ;  his 
own  house  being  in  Duke  Street,  Westminster.  After  this  intima- 
tion, Mr.  Cobbett  received  in  due  time  two  several  letters,  contain- 
ing Afferent  parts  of  the  libels  in  question,  both  in  the  same  hand- 
writing with  the  letter  previously  received.  Both  the  letters  came 
under  cover,  but  the  covers  were  believed  to  be  either  destroyed 
or  lost,  having  been  thrown  aside  as  useless  ;  and  therefore  parol 
evidence  was  admitted  to  prove  that  they  had  the  Irish  postmark 
upon  them,  and  were  directed  in  the  manner  pointed  out  in  the 
"  Register."  The  first  of  the  letters,  dated  29th  of  October  1803, 
was  received  and  the  cover  opened  by  Mr.  Budd,  who  thereupon 
sent  it,  together  with  the  cover  opened  to  Mr.  Cobbett,  in  Duke 
Street,  by  a  person  in  the  office  whom  the  witness  did  not  recollect. 
VOL.  II.  28 
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But  in  consequence  of  his  desiring  Mr.  Budd  not  to  open  any  other 
letters  so  directed,  Mr.  Cobbett  received  the  next  letter  which  came 
to  Mr.  Budd  by  a  subsequent  post,  unopened.  Several  witnesses 
were  then  called,  who,  upon  examination  of  the  letters  so  received 
by  Mr.  Cobbett,  swore  to  their  belief  of  their  being  the  handwriting 
of  the  defendant,  who  at  the  period  in  question  was  an  Irish 
judge.  It  wag  then  proposed  by  the  Attorney  General  that  the 
letters  containing  the  libels  should  be  read,  which  he  said  contained 
internal  evidence  that  they  were  written  and  sent  by  the  writer  to 
Mr.  Cobbett  for  the  purpose  of  being  published  in  his  "  Register." 
But  previous  to  their  being  read,  — 

Adam^  Park,  Lockhart,  and  Richardson  objected  to  the  reading 
of  the  libels,  upon  the  ground  that  there  was  no  evidence  to  go  to 
the  jury  of  a  publication  by  the  defendant  in  Middlesex.  Admit- 
ting, for  the  sake  of  argument,  that  the  letters  were  in  the  hand- 
writing of  the  defendant,  there  was  no  evidence  that  he  had  sent 
them  into  Middlesex  to  be  there  published ;  nor  any  privity  estab- 
lished between  him  and  Cobbett  the  publisher.  It  was  not  proved 
that  the  envelopes  were  in  the  defendant's  handwriting  ;  but  papers 
written  by  him  and  not  intended  for  publication  might  have  fallen 
into  the  hands  of  another,  who  transmitted  them  to  Cobbett.  The 
mere  circumstance  of  the  envelopes  having  the  Irish  postmark 
upon  them  could  not  connect  them  with  the  defendant :  who  was 
not  even  proved  to  have  been  in  Ireland  at  the  time.  Neither  did 
it  appear  that  the  first  letter,  which  was  opened  by  Budd,  who  was ' 
not  called  as  a  witness,  was  really  contained  in  the  envelope  which 
was  sent  opened  with  it.  The  second  letter  was  indeed  connected 
with  the  envelope,  but  there  was  no  evidence  that  either  of  the 
papers  was  received  from  the  post-office,  which  might  have  been 
ascertained  by  persons  employed  in  that  office.  If  it  were  urged 
that  the  papers  themselves  contained  internal  evidence  that  they 
were  intended  for  publication,  the  same  might  have  been  urged  in 
the  case  of  the  Seven  Bishops,  where  there  was  clear  proof  of  a 
publication  in  Middlesex  ;  for  the  petition  which  had  been  prepared 
and  signed  by  them  at  Lambeth  in  the  county  of  Surry,  was  found 
in  the  king's  hands  in  Middlesex,  and  was  addressed  to  him ;  4 
State  Trials,  337 ;  and  the  only  link  wanted  was,  that  it  came 
there  by  the  agency  of  the  bishops ;  4  State  Trials,  344, 345  ;  which 
was  holden  not  to  be  supplied  by  the  evidence  of  their  acknowledg- 
ment of  their  handwriting  in  that  county ;  4  State  Trials,  345-349, 
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360-365 ;  in  consequence  of  which  Lord  Sunderland  was  after- 
wards called  to  prove  the  delivery  of  it  by  the  bishops  to  the  king 
in  Middlesex. 

The  Attorney  Q-eneral,  Solicitor  Cf-eneral,  JEJrskine,  Q-arrow,  Wood, 
and  Abbott,  for  the  Crown,  were  stopped  by  the  Court. 

Lord  Bllenborough  C.  J.  Nothing  which  falls  from  the  Court 
will  overrule  or  tend  to  shake  that  which  was  soundly  ruled  in  the 
case  of  the  Seven  Bishops,  where  the  only  evidence  at  first  relied 
on  was  of  a  confession  by  the  defendants,  extorted  as  it  was,  of 
their  having  owned  in  Middlesex  their  signatures  to  the  petition 
wliich  had  been  prepared  and  signed  in  the  county  of  Surry ;  but 
there  was  no  evidence  of  any  publication  of  the  libel,  as  it  was 
then  called  (though  it  was  nothing  more  than  a  decent  and  humble 
petition  of  those  reverend  persons  to  the  king)  in  the  county  of 
Middlesex,  until  Lord  Sunderland  was  called,  who  gave  evidence 
of  a  publication  of  the  paper  in  that  county  proper,  to  be  left  to 
the  jury.  But  here  there  is  no  question  of  the  fact  of  publication 
by  Mr.  Cobbett  in  Middlesex  of  that  which  is  admitted  to  be  a 
libel ;  and  the  only  question  is,  Whether  the  defendant  were 
accessory  to  that  publication?  For  if  he  were,  the  offence  is 
established.  For  one  who  procures  another  to  publish  a  libel  is, 
no  doubt,  guilty  of  the  publication,  in  whatever  county  it  is  in  fact 
published  in  consequence  of  his  procurement.  Now  material  evi- 
dence of  the  fact  of  such  procurement  may  be  collected  from  the 
papers  themselves,  as  they  have  been  opened  by  Mr.  Attorney 
General,  which  papers,  as  the  proof  at  present  stands,  are  in  the 
handwriting  of  the  defendant ;  and  are  said  to  answer  the  descrip- 
tion of  those  which  Cobbett  had  been  previously  desired  to  publish, 
and  which  papers  came  to  his  hands  through  the  medium  pointed 
out  by  him  in  his  "  Register."  How  then  can  we  be  called  upon  to 
pronounce  that  there  is  no  evidence  to  go  to  the  jury  of  such  pro- 
curement before  we  have  heard  read  the  papers  themselves  ?  I 
am  therefore  of  opinion  that  we  are  bound  in  duty  to  receive  the 
evidence. 

Grose  J.  concurred  in  the  same  opinion. 

Lawrence  J.  The  case  of  the  Seven  Bishops  does  not  apply  to 
the  present.  Before  Lord  Sunderland  was  called,  the  only  evidence 
against  the  defendants  was  of  a  confession  by  them  in  Middlesex 
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of  their  handwriting  to  a  paper  which  was  shown  them,  which  was 
stated  to  have  been  written  in  Siirry  ;  but  that  was  no  evidence  of 
a  pubUcation  by  them  in  Middlesex.  But  here  there  is  clear  proof 
of  a  publication  in  Middlesex  by  Cobbett,  and  the  only  question  is, 
Whether  this  were  done  by  the  procurement  of  the  defendant  ? 
Then  after  it  has  been  proved  by  the  witness  that  he  received  a 
notification  by  letter  that  he  should  have  papers  of  a  certain  descrip- 
tion sent  to  him  to  publish,  if  he  would  undertake  to  publish 
them,  to  which  he  had  given  a  public  answer  in  his  "  Eegister  "  in 
the  affirmative,  directing  to  whom  the  papers  should  be  sent ;  and 
when  afterwards,  in  consequence  of  that  communication,  he  receives 
papers  through  the  channel  pointed  put  by  him,  papers  which  are 
proved  to  be  in  the  handwriting  of  the  defendant  (as  it  stands  at 
present),  and  answering,  as  they  are  said  to  do,  the  description  of 
those  before  notified  to  him  as  intended  for  publication,  must  not 
the  papers  themselves  be  read  ?  and  is  there  not  evidence  to  go  to 
the  jury  for  them  to  decide  whether  the  papers  were  sent  by  the 
defendant  or  by  some  other  person  ? 

Le  Blanc  J.  delivered  his  opinion  to  the  same  effect ;  and  adde(J, 
in  answer  to  the  objection  that  there  was  not  strict  evidence  of  a 
delivery  of  the  letters  by  the  post  to  Mr.  Cobbett,  that  it  was  not 
material  for  the  decision  of  the  present  question,  how  the  letters 
came  to  Mr.  Cobbett,  whether  by  the  post  or  a  private  hand ;  that 
was  matter  of  observation  to  make  to  the  jury. 

The  libels  were  then  read  at  length,  and  in  addition  to  the  libel- 
lous matter  charged,  contained  various  expressions  declarative  of 
the  author's  intention  to  have  them  published  in  the  "  Register  ;  " 
and  the  latter  paper  contained  an  acknowledgment  of  the  publica- 
tion of  the  former  part  of  the  correspondence. 

The  defendant  afterwards  called  witnesses  to  disprove  the  hand- 
writing, and  went  to  the  jury  upon  the  fact  that  the  libels  were 
not  in  his  handwriting ;  but  after  a  trial  of  some  length,  the  jury 
found  a  general  verdict  of  guilty. 

In  Lamb's  Case,  9  Rep.  59b,  it  was  resolved  that  "every  one  who  shall  be 
convicted,  either  ought  to  be  a  contriver  of  a  libel,  or  a  procurer  of  the  contriv- 
ing of  it,  or  a  malicious  publisher  of  it,  knowing  it  to  be  a  libel ;  for  if  one 
reads  a  libel,  that  is  no  publication  of  it,  or  if  he  hears  it  read,  it  is  no  publica- 
tion of  it,  for  before  he  reads  or  hears  it  he  cannot  know  it  to  be  a  libel ;  or  if 
he  hears  or  feads  it,  and  laughs  at  it,  it  is  no  publication  of  it ;  but  if  after  he 
has  read  or  heard  it,  he  repeats  it,  or  any  part  of  it,  in  the  hearing  of  others,  or 
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after  that  he  knows  it  to  be  a  libel,  he  reads  it  to  others,  that  is  an  unlawful  pub- 
lication of  it ;  or  if  he  writes  a  copy  of  it,  and  does  not  publish  it  to  others,  it  is 
no  publication  of  the  libel ;  for  every  one  who  shall  be  convicted  ought  to  be  a 
contriver,  procurer,  or  publisher  of  it,  knowing  it  to  be  ar^libel.  But  it  is  great 
evidence  that  he  published  it,  when  he,  knowing  it  to  be  a  libel,  writes  a  copy  of 
it,  unless  afterwards  he  can  prove  that  he  delivered  it  to  a  magistrate  to  examine 
it ;  for  then  the  act  subsequent  explains  his  intention  precedent." 

This  seems  far  more  reasonable  than  the  opinion  of  the  Judges  in  Rex  v. 
Paine,  5  Modern,  163,  where  it  was  laid  down  that  "  if,  one  repeat  and  another 
write  a  libel,  and  a  third  approve  what  is  wrote,  they  are  all  makers  of  it." ' 
Although  in  this  last  case  the  court  were  of  opinion  that  the  making  a  libel  is  an 
offence,  though  never  published,  it  is  now  well  established  that  merely  writing  a 
libel  is  no  offence  unless  it  be  published ;  i.  e.  communicated  to  the  public  or 
some  person. 

"It  is  remarkable,"  say  the  English  Criminal  Law  Commissioners,  in  their 
Sixth  Report,  p.  61,  "  that  the  question  whether  the  mere  composing  and  writing 
a  libel  be  sufficient  to  constitute  a  crime,  without  any  actual  publication,  does 
not  appear  to  have  ever  been  completely  settled.  It  was  one  much  discussed  in 
Sir  Francis  Burdett's  Case,  4'Barnewall  &  Alderson,  95  (1820),  but  as  there 
had  in  that  case  been  a  publication,  although  some  doubt  existed  whether  it  could 
be  regarded  as  a  publication  within  the  county  in  which  the  offence  was  alleged 
to  have  been  committed,  the  abstract  question  whether  the  mere  act  of  composing 
and  writing  a  libel,  without  any  publication,  was  not  decided.'  After  having 
investigated  the  subject  with  great  attention,  we  have  not  been  able  to  attain  to 
the  conclusion  that  the  offence  was  ever  deemed  to  be  complete  at  common  law 
without  some  publication.  The  law  of  libel,  as  received  in  the  ordinary  criminal 
courts,  was  undoubtedly  an  emanation  from  the  Court  of  Star  Chamber.  The 
doctrine  of  the  Star  Chamber  was  borrowed  from  the  Imperial  Law  of  Rome, 
concerning  the  libellus  famosus,  to  which  the  libel  of  the  English  law  was 
supposed  to  bear  a  close  resemblance.  After  having  diligently  examined 
these  sources,  as  well  as  the  modern  decisions  said  to  be  founded  upon  them, 
we  have  not  discovered  any  authority  which  we  have  deemed  sufficient  to  warrant 
us  in  including  this  offence  in  the  digest.  It  will  be  seen  from  our  digest  that 
even  the  statute  law  is  not  uniform  on  this  point.  Some  offences  are  made  to 
consist  simply  in  composing  and  writing,  or  printing ;  whilst  in  others  publica- 
tion is  essential  to  the  crime." 

But  notwithstanding  a  libel  may  be  written  with  a  real  intent  to  publish  it, 
says  Deacon,  yet  if  no  publication  of  it  ever  takes  place,  the  question  seems  to 
admit  of  no  doubt.  For  whatever  a  man's  intent  may  be,  if  such  intent  is  fol- 
lowed by  no  overt  act  to  accomplish  his  purpose,  it  would  be  difficult  to  say  that 
he  is  deprived  of  all  locus  posnitentias,  and ,  may  be  indicted  for  what  he  only 
intended,  but  never  in  fact  attempted.  The  writing  and  composing  a  libel, 
without  any  thing  further  done,  may  be  considered  merely  as  the  private  register- 
ing of  a  man's  own  thoughts ;  and  as  it  is  the  publication  that  is  the  gist  of  the 

1  This  language  is  different  from  that  reported  in  Carthew,  405.  The  report  in  fifth  Modem 
is  dated  7  Wm.  III.  and  concludes  with  the  words  "sed  adjournatur."  The  report  in  Carthew 
is  dated  9  Wra.  III. 

^  Mr.  Justice  Holroyd  expressed  an  opinion  upon  the  abstract  proposition  in  the  afSrin- 
ative. 
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offence,  it  seems  reasonable  at  all  events,  to  require  some  evidence  of  an  actual 
attempt  to  publish,  before  a  party  can  be  charged  with  an  intent  to  do  so.  2 
Deacon  Grim.  Law,  809. 

The  publication  of  a  libel  is  not  confined  to  the  actual  communication  of  its 
contents  by  the  publisher  to  some  other  person  ;  for  though,  in  common  parlance, 
the  word  "  publication  "  may  be  confined  in  its  interpretation  to  making  the  con- 
tents known  to  the  public,  yet  its  meaning  is  not  so  limited  in  law ;  wherein  some 
words  are  used  in  a  peculiar  sense,  differing  in  a  certain  degree  from  their  popu- 
lar meaning.  Thus  in  the  language  of  the  law,  we  speak  of  the  publication  of  a 
will,  and  of  an  award,  without  meaning  to  denote  by  that  word  any  communica- 
tion of  the  contents  of  those  instruments,  and  meaning  only  a  declaration  by  the 
testator  or  arbitrator,  in  the  presence  of  witnesses,  that  the  instrument  is  his 
testament  or  award.  So  in  the  case  of  a  libel,  the  publication  of  it  may  be 
traditione,  when  it  is  delivered  over  to  scandalize  the  party,  5  Rep.  126  a; '  and 
the  publication  of  it  is  nothing  more  than  doing  the  last  act  for  the  accomplishment 
of  the  mischief  intended  by  it.  For  the  moment  a  man  delivers  a  libel  from  his 
hands,  his  control  over  it  is  gone ;  he  has  shot  his  arrow,  and  it  does  not  depend 
upon  him  whether  it  hits  the  mark  or  not.  There  is  an  end  then  of  the  locus 
poenitentise,  the  injuria  is  complete,  the  mischievous  intention  is  consummated, 
and  from  that  moment  the  libeller  may  be  called  upon  to  answer  for  his  act.  And 
though  the  act  of  publication  may  be  proved  by  an  actual  communication  of  the 
contents  of  the  libel,  as  by  singing  or  reading,  or  an  open  exposure  ^  of  it  to 
other  persons,  yet  these  are  not  the  only  nor  the  usual  modes  of  proof.  The 
usual  mode  is  by  delivery  of  the  libel,  either  by  way  of  sale,  or  otherwise ;  and 
upon  proof  of  the  purchase  of  a  pamphlet  in  Fleet  Street,  it  is  not  necessary  to 
prove  that  the  purchaser  read  the  pamphlet  either  in  London  or  elsewhere.  Best 
J.  and  Abbott  C.  J.  in  Rex  v.  Burdett,  4  Barnewall  &  Alderson,  at  pp.  126, 160. 
2  Deacon  Grim.  Law,  808.  Swindle  ».  The  State,  2  Yerger,  581.  A  libel  may 
be  published  by  transmission  through  the  electric  telegraph ;  as  in  a  case  where 
a  message  was  sent  from  one  railway  station  to  another,  to  the  effect  that  a  cer- 
tain bank  had  stopped  payment.  Whitfield  o.  The  South  Eastern  Railway  Go. 
Ellis,  Blackburn  &  Ellis,  115. 

Tlie  making  of  a  libel  known  then  in  any  mode  to  the  party  libelled^  or  to  any 
other  individual,  amounts  indisputably  in  law  to  a  publication  of  the  libel. 

In  the  case  of  The  King  v.  Paine,  5  Modern,  163,  if  correctly  reported,  the 
delivery  of  a  defamatory  paper  by  the  writer,  to  an  individual,  by  mistake  for 
another  paper,  is  said  to  have  been  held  not  to  be  a  publication.  But  a  defend- 
ant has  been  held  liable  in  an  action  for  the  publication  of  a  libel  which  by  mis- 
take was  directed  and  posted  to  the  defendant's  employer  instead  of  to  the 
plaintiff  himself.    Fox  v.  Broderick,  14  Irish  Gommon  Law  Rep.  458. 

A  person  who,  on  the  application  of  a  stranger,  delivers  to  him  the  writing 
which  libels  a  third  person,  publishes  the  libellous  matter  to  him,  though  he  may 

1  "  So  that  the  mere  delivering  over  or  parting  with  the  libel  with  that  intent,  is  deemed 
a  '  publishing.'  It  is  an  uttering  of  the  libel,  and  that  I  take  to  be  the  sense  in  which  the 
word  'publishing'  is  used  in  law."  Holroyd  J.  in  Rex  v.  Burdett,  i  Barnewall  &  Alderson, 
at  p.  148. 

2  The  sale  of  an  obscene  print  to  a  person  in  a  private  room,  he  having  requested  that  such 
print  should  be  shown  to  him,  his  object  being  to  prosecute  the  seller,  is  a  sufficient  publica- 
tion.   Regina  v.  Carlisle,  1  Cox  C.  C.  229. 
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have  been  sent  for  the  purpose  of  procuring  the  work  by  that  third  person.  So 
far  as  in  him  lies,  he  lowers  the  reputation  of  the  principal  in  the  mind  of  the 
agent,  which,  although  that  of  an  agent,  is  as  capable  of  being  affected  by  the 
assertions  as  if  he  wer^  a  stranger.  The  act  is  complete  by  the  delivery ;  and 
its  legal  character  is  not  altered,  either  by  the  procurement  of  that  person,  or 
by  the  subsequent  handing  over  of  the  writing  to  him.  Brunswick  v.  Harmer, 
14  Queen's  Bench,  186.  But  the  reading  a  libel  in  the  presence  of  another, 
■without  any  previous  knowledge  of  its  being  a  libel,  does  not  amount  to  a  pub- 
lication. "  Also  it  hath  been  holden,"  says  Hawkins,  "  that  he  who  repeats  part 
of  a  libel  in  merriment  without  malice,  and  with  no  purpose  of  defamation,  is  in 
no  way  punishable ; '  but  it  seemeth  that  the  reasonableness  of  this  opinion  may 
justly  be  questioned ;  for  jests  of  this  kind  are  not  to  be  endured  and  the  injury 
to^he  reputation  of  the  party  grieved  is  no  way  lessened  by  the  merriment  of 
him  who  makes  so  light  of  it."  1  Hawkins  P.  C.  ch.  28,  §  14,  ed.  Curwood. 
Yet,  where  a  man  went  to  the  defendant's  house  and  requested  liberty  to  see  a 
caricature  print,  and  the  defendant  thereupon  produced  it,  and  pointed  the  figures 
of  the  persons  it  ridiculed,  Lord  Ellenborough  ruled  that  this  was  not  sufficient 
evidence  of  a  publication.     Smith  v.  Wood,  3  Campbell,  32S. 

Evidence  that  the  defendant  communicated  verbally  to  another  the  defamatory 
matter  with  a  view  to  its  publications,  is  sufficient  to  charge  him  with  the  publica- 
tion. In  Adams  v.  Kelly,  Ryan  &  Moody  N.  P.  C.  157,  a  witness  (at  that  time 
a  reporter  for  a  newspaper  called  "  The  Observer  ")  stated  that  he  had  met  with 
the  defendant,  who  communicated  to  him  the  slanderous  matter  set  forth  in  the 
first  count  relating  to  the  plaintiff,  which  the  defendant  said  would  make  a  good 
case  for  the  newspaper.  The  reporter,  desirous  of  obtaining  information  for  his 
paper,  attended  the  defendant  to  an  adjoining  tavern,  who  gave  him  a  more 
detailed  account,  for  the  express  purpose  of  inserting  it  in  the  paper  with  which 
the  reporter  was  connected.  Afterwards,  from  the  particulars  communicated  by 
the  defendant,  the  reporter  drew  up  an  account  which  he  left  at  the  office  of 
"  The  Observer,"  to  be  inserted  in  that  paper.  A  copy  of  "  The  Observer  "  was 
then  put  into  the  witness's  hands,  and  he  stated  that  a  paragraph  in  that  paper 
contained  exactly  the  same  account  which  he  sent  to  the  editor,  with  the  excep- 
tion of  some  slight  alterations,  not  affecting  the  sense,  made  by  the  editor.  The 
counsel  for  the  plaintiff  then  proposed  to  read  the  newspaper.  Abbott  C.  J. : 
"  This  newspaper  is  proposed  to  be  given  in  evidence,  in  order  to  sustain  that 
count  which  charges  the  defendant  with  publishing  the  printed  libel  set  forth  in 
the  declaration.  The  evidence  is,  that  the  reporter  put  something  in  writing 
from  his  conversation  with  the  defendant,  and  which  he  gave  to  the  editor. 
What  the  reporter  published  in  consequence  of  what  passed  with  the  defendant, 
may  be  considered  as  published  by  the  defendant ;  but  you  must  show  that  what 
was  published  is  that  which  was  given  to  the  editor  by  the  reporter,  which  you 
can  only  do  by  producing  the  paper  itself." 

The  defendant  was  indicted  for  causing  to  be  published  in  a  newspaper  a  libel 
which  told  a  story  of  the  prosecutor,  and  added  comments  on  the  story,  giving  it 
a  ludicrous  character.  The  editor  of  the  newspaper  stated  that  the  defendant 
had  expressed  a  wish  to  him  that  he  would  "  show  up"  the  prosecutor,  and  had 
told  him  the  story.     The  witness  communicated  it  to  a  reporter  for  the  paper, 

1  Bacon  Ab.  Libel,  B.  2.    1  Russell  on  Crimes,  366  and  note.  4th  ed. 
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and  the  libel  was  substantially  what  was  so  communicated.  Before  the  publica- 
tion the  defendant  remarked  to  the  witness  that  the  article  had  not  yet  appeared. 
After  it  had  appeared,  the  defendant  told  the  witness  that  he  had  seen  it,  and 
that  he  liked  it  very  much.  The  witness  had  heard  the  story  before  the  defendant 
told  it  him.  The  Court  of  Queen's  Bench  held,  that  on  this  evidence  the  jury 
might  find  that  the  defendant  authorized  the  publication  of  this  particular  libel, 
notwithstanding  the  comments  added,  as  there  was  both  a  general  authority  to 
publish,  and  an  approval  of  the  particular  publication.  Regina  v.  Cooper,  8 
Queen's  Bench,  533.  Lord  Denman  C.  J.  said :  "  If  a  man  request  another 
generally  to  write  a  libel,  he  must  be  answerable  for  any  libel  written  in  pursu- 
ance of  his  request ;  he  contributes  to  a  misdemeanor,  and  is  therefore  respon- 
sible as  a  principal.".  .  .  "I  have  no  doubt  that  a  man  who  employs  another 
generally  to  write  a  libel  must  take  his  chance  of  what  appears,  though  some- 
thing may  be  added  which  he  did  not  state.'' 

It  seems  that  there  may  be  a  constructive  publication.  In  Watts  v.  Eraser,  7 
Carrington  &  Payne,  869,  it  was  held  that  the  printer  and  editor  of  a  magazine 
are  both  liable  for  a  libellous  lithographic  print  which  is  contained  in  the  work, 
although  the  print  was  not  struck  oiF  by  the  printer,  provided  that  the  print  is 
referred  to  in  the  letter-press  of  one  of  the  articles. 

The  mere  act  of  ^riniing' is  not  sufficient  evidence  of  publication.  In  Watts 
p.  Fraser,  7  Adolphus  &  Ellis,  223,  233,  Lord  Denman  C.  J.  in  delivering  the 
opinion  said  :  "  One  authority,  Baldwin  v.  Elphinston,  2  Wm.  Blackstone,  1037, 
was  cited,  where  the  Court  of  Exchequer  held,  that  printing  must  prima  facie, 
be  understood  to  be  a  publishing,  because  the  matter  must  be  delivered  to  a 
compositor  and  other  workmen ;  but  it  does  not  follow,  as  of  course,  from  a 
work  being  printed,  that  the  party  sending  it  forth  employed  a  compositor  or 
other  workmen.  We  cannot  therefore  act  upon  that  case."  If  the  manuscript 
of  a  libel  be  proved  to  be  in  the  handwriting  of  the  defendant,  and  it  be  also 
proved  to  have  been  printed  and  published,  this  is  sufficient  evidence  to  go  to  a 
jury  that  it  was  published  by  the  defendant,  although  there  be  no  evidence  to 
show  that  the  printing  and  publishing  were  by  bis  direction.  Kegina  v.  Lovett, 
9  Carrington  &  Payne,  462.  Littledale  J.  "  For  when  a  libel  is  produced 
written  by  a  man's  own  hand,"  said  Lord  Holt,  "  and  the  author  of  it  is  not 
known  ;  he  is  taken  in  the  mainer,'  and  that  throws  the  proof  upon  him  ;  and  if 
he  cannot  produce  the  composer,  the  verdict  will  be  against  him."  Rex  v.  Beare, 
1  Lord  Raymond,  at  p.  417 ;  2  Salkeld,  419.  But  it  is  not  a  publication,  if  the 
author  takes  a  copy  of  the  libel,  provided  he  never  publishes  the  copy.  Lamb's 
Case,  9  Rep.  59.     Comyns's  Digest,  Libel,  B.  2. 

If  the  libel  is  contained  in  a  letter  addressed  to  the  party,  and  delivered  into 
his  hands,  this  is  evidence  of  a  publication  sufficient  to  support  an  indictment,'' 

1  A  man  was  taken  with  the  mRinour,  mainouvre,  when  he  was  taken  with  the  thing  stolen 
in  his  possession,  or,  as  it  was  termed  in  the  ancient  indictments,  captus  cum  manu  opere. 
Cowellthus  explains  it:  "Mainour,  alias  manour,  alins  meinour,  from  the  French  manier,i.  e. 
manu  traotare  in  a  legal  sense  denotes  the  thing  that  a  thief  taketh  or  stealeth ;  as  to  be  taken 
with  the  mainour  is  to  be  taken  with  the  thing  stolen  about  him."  Law  Dictionary,  ad  verb. 
"  Mainour."    In  "The  First  Part  of  Henry  IV."  Prince  Henry  exclaims :  — 

"  0  villain !  thou  stolest  a  cup  of  sack  eighteen  j-ears  ago,  and  wert  taken  with  the  manner.^' 

Act  II.  Sc.  4. 

2  A  further  publication  is  necessary  to  support  an  action.  Chutterbuck  «.  Chaffers,  1 
Starkie  N.  P.  0.  471. 
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on  the  first  and  general  principle  of  preserving  orderly  and  decent  conduct  in 
society,  that  is,  technically  speaking,  for  the  preventing  breaches  of  the  peace. 
1  Hawkins  P.  C.  eh.  28,  §  11,  ed.  Curwood.  Therefore  the  indictment  must 
allege  that  the  intention  of  sending  the  letter  was  to  provoke  the  prosecutor,  and 
to  excite  him  to  break  the  peace.  Rex  v.  Wegener,  2  Starkie  N.  P.  C.  245. 
Hodges  V.  The  State,  6  Humphreys,  112.  On  the  trial  of  an  indictment  for  libel 
the  only  evidence  of  publication  was  the  sending  it  in  a  letter  addressed  to  the 
prosecutor  himself,  and  the  receipt  of  it  by  him.  Held,  that  there  was  sufficient 
evidence  to  go  to  the  jury,  although  the  indictment  contained  no  allegation  of 
an  intent  or  a  tendency  to  provoke  a  breach  of  the  peace.  Begina  v.  Brooke, 
7  Cox  C.  C.  251. 

A  sealed  letter  or  other  communication  delivered  to  a  wife,  is  a  publication 
within  the  meaning  of  the  law.  A  libel  respecting  a  husband  published  abroad, 
may  never  reach  the  ears  or  eyes  of  his  wife.  But  such  a  communication  made 
directly  to  the  wife  is  an  attempt  to  poison  the  fountains  of  domestic  peace  at 
their  very  sources.  Schenck  v.  Sohenck,  Spencer  (N.  J.)  208.  Wenman  v. 
Ash,  13  Common  Bench,  836.  And  where  a  letter  containing  a  libel  is  sent  to 
the  wife,  it  ought  to  be  alleged  as  sent  with  intent  to  disturb  the  domestic  har- 
mony of  the  parties.  Rex  v.  Wegener,  ubi  supra,  per  Abbott  J.  Iti  Avery  v. 
The  State,  7  Connecticut,  266,  the  information  charged  that  the  defendant  sent 
a  letter  to  the  wife  of  another  man,  stating  that  she  had  acted  libidinously  with 
him,  and  had  invited  him  to  an  adulterous  intercourse  and  connection  with  her, 
and  sought  opportunities  to  eflFect  it,  and  that  the  defendant  wrote  the  letter  and 
sent  it  to  her,  with  intent  to  insult  and  abuse  her,  and  to  seduce  and  debauch 
her  affections  from  her  husband,  entice  her  to  commit  adultery,  and  bring  her 
into  hatred  and  contempt.  It  was  held  that  the  sending  of  such  a  letter,  without 
other  publication,  was  sufficient  to  support  the  information  on  the  general  princi- 
ple that  it  tended  to  cause  a  disturbance  of  the  public  peace. 

The  date  of  a  letter  is  prima  facie  evidence  that  it  was  written  at  the  place  where 
it  was  dated.  Rex  v.  Burdett,  4  Barnewall  &  Alderson,  95.  And  the  postmark  is 
prima  facie  evidence  that  the  letter  was  in  the  office  at  the  time  and  place  therein 
specified.  Rex  v.  Plumer,  Russell  &  Ryan  C.  C.  264.  Fletcher  v.  Braddyll,  3 
Starkie  N.  P.  C.  64.  And  if  a  letter  properly  directed  is  sent  by  the  post,  it  is 
presumed,  from  the  known  course  in  that  department  of  the  public  service,  that 
it  reached  its  destination  at  the  regular  time,  and  was  received  by  the  person  to 
whom  it  was  addressed.  Thus  if  a  letter  containing  a  libel  is  produced  at  the 
trial  with  a  postmark  upon  it,  and  with  the  seal  broken,  this  is  sufficient  primll 
facie  evidence  of  a  publication  to  the  party  to  whom  it  is  addressed.  Warren 
V.  Warren,  1  Crompton,  Meeson  &  Roscoe,  250 ;  4  Tyrwhitt,  850 ;  approved  in 
Shipley  v.  Todhunter,  7  Carrington  &.  Payne,  680,  686.  In  Callan  v.  Gaylord, 
3  Watts,  321,  it  was  held  that  the  depositing  a  libellous  letter  in  the  post-office, 
where  it  was  mailed  and  despatched,  together  with  its  production,  with  the  post- 
mark upon  it,  by  the  plaintiff,  at  the  trial,  is  sufficient  evidence  of  its  publication. 
Gibson  C.  J.  in  delivering  the  opinion  of  the  court  said:  "The  fact  that  the 
letter  was  put  into  the  post-office  raised  a  natural  presumption,  founded  in 
common  experience,  that  it  reached  its  designation  by  the  regular  operations  of 
the  mail.  .  .  .  The  depositing  of  the  letter  in  the  post-office  would  be  a 
publication  of  it,  though  it  never  came  to  the  hands  of  him  for  whom  it  was 
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intended,  if  it  came  to  those  of  any  one  else,  because  a  wrong-doer  is  answerable 
for  all  the  consequences  of  his  acts.  It  was  proved  to  have  been  put  into  the 
post-office  by  some  one  ;  and  that  it  was  taken  out  by  some  one,  is  shown  by  the 
production  of  it  at  the  trial ;  it  consequently  owes  its  publicity  to  the  writer." 

If  the  libel  be  published  in  a  newspaper,  proof  that  copies  were  distributed, 
and  that  the  clerk  of  the  printer  received  payment  for  them,  is  evidence  of  pub- 
lication. Respublica  v.  Davis,  3  Yeates,  128.  And  the  delivery  of  a  copy  to 
the  officer  at  the  stamp-office.  Rex  v.  Amphlit,  4  Barnewall  &  Cresswell,  35 ;  and 
payment  to  him  for  the  duties  on  advertisements  in  the  paper  in  question.  Cook 
V.  Ward,  6  Bingham,  409 ;  have  each  been  held  evidence  of  publication.  Where 
a  witness  testified  that  he  was  a  printer,  and  had  been  in  the  office  of  the  defend- 
ant where  the  paper  in  question  was  printed,  and  he  saw  it  printed  there,  and 
the  paper  produced  was  he  believed  printed  with  the  types  used  in  the  defendant's 
office ;  this  was  held  to  be  prim^  facie  proof  of  publication  by  the  defendant. 
Southwick  V.  Stevens,  10  Johnson,  443. 

In  Gathercole  v.  Miall,  15  Meeson  &  Welsby,  819,  the  question,  what  is  suffi- 
cient evidence  to  go  to  a  jury  of  a  publication  of  a  newspaper  was  discussed  as 
follows  by  Alderson  B. .  "  The  question  is,  whether  or  not  there  is  reasonable 
evidence  that  this  is  a  copy  of  the  individual  paper  which  has  been  produced,  and 
which  has  been  shown  to  have  been  published  by  the  defendant.  Now  we  must 
consider  what  the  nature  of  the  instrument  is.  It  is  a  copy  of  a  newspaper. 
We  must  use  our  own  common  sense,  and  remember  that  with  respect  to  news- 
papers, not  one  copy,  but  a  great  variety  of  copies,  are  published  for  general 
circulation  among  the  public  at  large.  If  you  compare  an  instrument  in  one  or 
two  parts,  and  find  the  one  is  an  exact  copy  of  the  other,  you  would  have  no 
difficulty  in  saying  it  was  printed  from  the  same  materials,  and  from  the  same 
type.  Suppose  I  were  to  have  a  copy  of  Meeson  and  Welsby's  Reports  here, 
and  Meeson  and  Welsby's  Reports  in  the  Queen's  Bench,  and  Meeson  and  Wels- 
by's Reports  in  the  Common  Pleas,  and  I  were  to  examine  those  three  books, 
and  to  find  that  there  was  a  misprint  in  the  first  page,  and  a  misprint  in  the 
fortieth  page,  and  a  misprint  in  the  sixty-third  page,  I  should  say  a  jury  might 
very  reasonably  infer  that  those  three  books  were  printed  from  the  same  types. 
So  I  say  here  with  respect  to  a  newspaper ;  if  you  find  it  in  general  corresponds, 
it  is  evidence  from  which  the  jury  may  infer  that  the  paper  is  printed  from  the 
same  type  as  the  paper  which  is  produced ;  and  if  so,  it  is  printed  by  the  defend- 
ant ;  and  if  so,  the  defendant  is  responsible  for  the  extent  of  the  injury  which 
may  be  done  by  that  paper,  which  by  some  means  has  come  out  of  his  possession, 
and  which  the  jury  may  infer  that  he,  or  somebody  connected  with  him,  was  the 
person  who  transmitted  it  to  the  Chatteris  Book  Society." 

In  an  action  for  a  libel  contained  in  a  pamphlet,  a  witness  stated  that  she  had 
received  a  copy  from  the  defendant;  and  that  she  had  read  certain  portions  of  it ; 
that  she  had  lent  it  to  a  third  person,  who  had  afterwards  given  her  a  copy  back, 
which  she  believed  to  be  the  same  she  had  lent  to  him,  but  that  she  would  not 
swear  that  it  was  the  same,  yet  that  she  had  no  reason  to  doubt  it.  This  was 
held  to  be  sufficient  evidence  of  publication  for  the  jury.  Fryer  v.  Gathercole, 
4  Exchequer,  262.  Pollock  C.  B. :  "It  appears  to  me  that  the  question  is 
resolved  into  one  of  degree  only.  When  the  circumstances  of  the  case  are  ex- 
amined, it  appears  that  the  witness  could  with  propriety  say  no  more  than  this : 


THE  KING  V.   JOHNSON.  443 

'  I  believe  the  pamphlet  produced  to  be  the  same  as  that  I  received  from  the 
defendant,  because  I  received  it  from  the  person  to  whom  I  had  lent  it,  and  for  this 
reason  I  expected  to  receive  the  same  back  again ;  and  I  had  no  reason  to  think  it 
was  not,  although  I  cannot  possibly  identify  it.'  If  she  had  put  her  name  upon 
it  before  the  witness  had  lent  it,  there  would  have  been  no  doubt  about  the  mat- 
ter; but  here  she  did  so  after  it  was  returned.  Independently  of  this  fact 
therefore  the  question  is,  whether  there  is  any  evidence  that  the  copy  she  had 
received  back  was  the  identical  copy  given  to  her  by  the  defendant.  My  brother 
Alderson  has  put  several  hypothetical  cases  in  the  course  of  the  argument,  by 
way  of  illustration.  Now,  without  considering  the  ease  of  coin,  let  us  suppose 
the  case  of  a  copy  of  a  book,  —  a  book  which  is  extremely  scarce,  as  for  in- 
stance, one  of  which  only  two  or  three  copies  exist,  —  and  suppose  a  person  from 
the  British  Museum  were  to  be  called  as  a  witness,  and  he  were  to  say :  '  Mr.  A. 
B.  asked  for  the  work  the  other  day,  and  it  was  lent  him,  and'  he  had  it  in  his 
possession  for  some  time,  and  he  returned  this  one  to  me.  I  believe  this  to  be 
the  same  work  he  received,  but  I  will  not  pledge  my  oath  to  its  being  so.  There 
are  but  two  other  copies  of  the  work,  one  at  Paris,  the  other  at  Vienna.'  Such 
a  circumstance  would  exclude  almost  all  possibility  that  the  work  returned  was 
not  the  same.  Now,  suppose  that  a  few  other  copies  of  the  work  existed,  still 
there  would  be  some  evidence  to  go  to  the  jury  of  the  identity  of  the  book. 
The  evidence  would  be  weaker.  If  a  solitary  copy  only  existed,  the  copy 
returned  could  not  but  be  the  same,  and  in  that  case  the  evidence  must  have 
been  received.  If  there  were  twenty  copies,  the  probability  of  its  identity  would 
be  less ;  and  so  if  there  were  five  hundred,  less  still ;  and  so  on.  In  addition  to 
this,  the  more  frequently  the  party  lends  it,  the  probability  becomes  less  that  the 
one  returned  is  the  same  with  that  lent ;  but  of  that  probability  the  jury  are  not 
to  be  the  judges.  It  therefore  appears  to  me  that  when  the  matter  is  carefully 
examined,  it  comes  to  a  mere  question  of  degree  or  weight ;  but  still  there  is 
some  evidence  for  the  jury.  If  there  were  some  legal  evidence  to  go  to  the 
jury  in  this  case,  there  is  no  doubt  that  they  were  justified  in  their  verdict ;  and 
as  there  was  some  evidence  to  go  to  the  jury,  and  the  objection,  if  any,  was  to 
the  weight  of  it,  the  work  was  properly  received." 

The  publication  must  be  proved  to  have  been  made  within  the  county  laid  in 
the  indictment.  The  Case  of  the  Seven  Bishops,  12  Howell  State  Trials,  354. 
Where  a  libel  was  published  in  a  newspaper  printed  in  the  State  of  Rhode 
Island,  but  which  usually  circulated  in  a  county  in  Massachusetts,  and  the  number 
containing  the  libel  was  actually  circulated  in  such  county,  it  was  held  that  this 
was  conclusive  evidence  of  a  publication  in  such  county.  Commonwealth  i>. 
Blanding,  3  Pickering,  304. 

If  a  libel  is  written  in  one  county,  and  sent  by  post,  addressed  to  a  person  in 
another  county,  or  its  publication  in  another  county  be  in  any  way  consented  to, 
this  is  evidence  of  a  publication  in  the  latter  county.  The  Case  of  the  Seven 
Bishops,  12  Howell  State  Trials,  331,  332.  Thus  if  a  libellous  letter  is  sent  by 
the  post,  addressed  to  a  party  out  of  the  county  in  which  the  venue  is  laid,  but 
it  is  first  received  by  him  within  that  county,  this  is  a  sufficient  publication.  Rex 
V.  Watson,  1  Campbell,  216. 

The  delivery  at  the  post-office  in  L.  of  a  sealed  letter,  enclosing  a  libel,  is  a 
publication  of  the  libel  in  L.     And  where  a  person  writes  and  composes  a  libel 
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in  one  county,  with  intent  to  publish,  and  afterwards  publishes  it  in  another,  he 
may  be  indicted  in  either  county.  Rex  v.  Burdett,  4  Barnewall  &  Alderson,  95. 
In  this  case,  it  appeared  that  the  defendant,  on  the  22d  of  August,  wrote  and 
composed  a  libel  in  the  county  of  L.,  and  that  he  was  seen  in  L.  on  that  and  the 
following  day,  and  on  the  24th  the  libel  was  delivered  in  the  county  of  M.  (100 
miles  off)  by  A.  to  B.,  being  enclosed  in  an  envelope  addressed  to  A.,  containing 
written  directions  to  A.  to  forward  the  libel  to  B.,  by  whom  it  was  subsequently 
published  in  M.  The  envelope  was  open,  and  it  was  not  proved  that  there  was 
on  it  any  trace  of  a  seal  or  postmark.  A.  was  not  called  on  the  trial  as  a  witness 
by  either  party,  nor  was  it  proved  that  he  was  a  resident,  or  had  been  about  that 
time  in  L.  Under  these  circumstances,  it  was  held  by  a  majority  of  the  Judges 
in  the  King's  Bench,  that  this  was  evidence  on  which  a  jury  might  properly  be 
left  to  presume  that  the  libel  was  delivered  open  to  A.  in  L.  It  was  also  held  in 
this  case,  that  where  it  is  proved  that  a  defendant  writes  a  libel  in  one  county, 
and  sends  or  carries  it  to  some  person,  or  to  some  place  (without  proving  to 
whom,  or  to  what  place  in  particular,  it  is  so  sent  or  carried),  for  the  purpose  of 
publication  in  another  county,  and  the  libel  is  in  fact  afterwards  published,  this 
is  evidence  that  the  defendant  published  it  in  the  county  where  it  was  written. 
For  the  sending  or  carrying  the  libel  for  such  purpose  was  considered  to  be  the 
commencement  of  the  publication,  of  which  the  receipt  and  reading  of  it  by  the 
person  (wherever  he  was)  to  whom  it  was  so  sent,  was  the  consummation.  4 
Barnewall  &  Alderson,  at  p.  176,  per  Lord  Tenterden  C.  J. 

A  general  confession,  that  the  defendant  was  the  writer  of  a  libel,  is  no  evi- 
dence that  he  published  it  in  any  particular  county.  The  Case  of  the  Seven 
Bishops,  12  Howell  State  Trials,  183.  And  see  the  observations  on  this  cele- 
brated case  by  Lord  Ellenborough,  and  Lawrence  J.  in  the  text,  ante  p.  435. 

The  general  rule  is,  that  the  identical  label  published  must  be  produced.  But 
where  it  is  in  the  prisoner's  exclusive  possession,'  or  has  been  lost  or  destroyed, 
and  perhaps  in  some  other  cases,  where  its  production  is  out  of  the  power  of  the 
prosecutor,  then  as  in  other  cases  secondary  evidence  is  admissible  of  its  con- 
tents. In  Johnson  ».  Hudson  and  Morgan,  7  Adolphus  &  Ellis,  233,  it  appeared 
that  the  alleged  libel  had  been  published  by  being  sung  in  the  streets ;  that  Mor- 
gan had  printed  1000  copies  of  a  song,  of  which  300  had  been  delivered  at 
Hudson's  shop ;  that  the  song  complained  of  had  been  sung  from  a  printed  paper 
received  of  Hudson,  and  taken  at  Hudson's  shop  from  a  parcel  containing  about 
300,  and  that  it  had  since  been  destroyed,  but  the  person  who  sung  it  swore  that 
it  corresponded  with  a  printed  song  which  was  produced,  and  which  had  Morgan's 
name  on  it,  as  printer ;  and  one  of  Morgan's  journeymen  swore  that  the  printed 
song  produced  corresponded  with  that  which  Morgan  had  printed  and  delivered 
to  Hudson.  It  was  held  that  there  was  sufficient  secondary  evidence  to  go  to  a 
jury  of  Morgan's  having  printed -the  paper  from  which  the  publication  took 
place.  Where  a  witness  testifies  that  he  is  a  subscriber  for  a  certain  newspaper, 
and  being  shown  several  papers  of  the  same  name  and  date,  further  testifies  that 
the  papers  are  in  all  respects  similar  to  those  left  at  his  office,  that  the  articles 
contained  in  the  papers  produced  are  the  same  that  he  had  read  in  the  copies 
left  at  his  office ;  this  was  held  to  be  sufficient  proof  of  publication,  without 

1  In  which  case,  notice  to  produce  must  be  given  before  parol  evidence  can  be  given  of  its 
contents.    Winter  v.  Donovan,  8  Gill,  370. 
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proTing  a  loss  of  the  papers  originally  left  at  the  office.     Huff  v.  Bennett,  4 
Sandford,  120. 

In  Gathercole  v.  Miall,  15  Meeson  &  Welsby,  819,  this  rule  was  fully  and 
learnedly  discussed.  This  was  an  action  brought  by  the  plaintiff,  the  clergyman 
of  a  parish,  for  a  libel  published  in  a  newspaper  called  "  The  Nonconformist.'' 
It  was  sought  to  prove  that  one  of  such  newspapers  had  been  sent  to  a  public 
reading-room  in  the  plaintiff's  parish,  to  which  there  were  eighty  subscribers. 
The  president  of  the  reading-room  testified,  that  a  newspaper  called  "  The  Non- 
conformist," which  was  the  name  of  that  published  by  the  defendant,  was  brought 
to  the  institution,  he  did  not  know  by  whom,  and  left  there  gratuitously ;  that 
about  a  fortnight  afterwards,  it  was  taken  (as  he  supposed)  out  of  the  subscribers' 
room  without  his  authority,  and  was  never  returned;  that  he  had  searched  the 
room  for  it,  but  had  not  found  it,  and  never  knew  who  had  it ;  and  that  he  be- 
lieved it  was  lost  or  destroyed.  The  learned  judge  under  these  circumstances 
held  that  secondary  evidence  of  the  contents  of  the  paper  was  admissible.  Alder- 
son  B. :  "  It  is  clear  as  it  seems  to  rae  that  the  evidence  was  properly  received. 
I  think  the  search  should  be  such  as  should  induce  the  judge  to  come  to  the  con- 
clusion, and  the  court  afterwards,  on  revising  his  opinion,  to  come  to  the  same 
conclusion,  that  there  is  no  reason  to  suppose  that  the  omission  to  produce  the 
document  itself  arose  from  any  desire  of  keeping  it  back,  and  that  there  has 
been  no  reasonable  opportunity  of  producing  it  which  has  been  neglected.  Now, 
the  question  whether  there  has  been  a  loss,  and  whether  there  has  been  sufficient 
search,  must  depend  very  much  on  the  nature  of  the  instrument  searched  for ; 
and  I  put  the  case  in  the  course  of  the  argument  of  the  back  of  a  letter.  It  is 
quite  clear  a  very  slender  search  would  be  sufficient  to  show  that  a  document  of 
that  description  had  been  lost.  If  we  were  speaking  of  an  envelope,  in  which  a 
letter  had  been  received,  and  a  person  said,  '  I  have  searched  for  it  among  my 
papers  —  I  cannot  find  it  ; '  surely  that  would  be  sufficient.  So  with  respect  to 
an  old  newspaper  which  has  been  at  a  public  coffee-room ;  if  the  party  who  kept 
the  public  coffee-room  had  searched  for  it  there,  where  it  ought  to  be  if  in  exist- 
ence, and  where  naturally  he  would  find  it,  and  says  he  supposes  it  has  been 
taken  away  by  some  one,  that  seems  to  me  to  be  amply  sufficient.  If  he  had 
said,  '  I  know  it  was  taken  away  by  A.  B.'  then  I  should  have  said,  you  ought 
to  go  to  A.  B.  and  see  if  A.  B.  has  not  got  that  which  it  is  proved  he  took  away ; 
but  if  you  have  no  proof  that  it  was  taken  away  by  any  individual  at  all,  it  seems 
to  me  to  be  a  very  unreasonable  thing  to  require  that  you  should  go  to  all  the 
members  of  the  club,  for  the  purpose  of  asking  one  more  than  another,  whether 
he  has  taken  it  away  or  kept  it.  I  do  not  know  where  it  would  stop ;  when  you 
once  go  to  each  of  the  members,  then  you  must  ask  each  of  the  servants,  or 
wives,  or  children,  of  the  members ;  and  where  will  you  stop  ?  As  it  seems  to 
me  the  proper  limit  is  where  a  reasonable  person  would  be  satisfied  that  they  had 
bona  fide  endeavored  to  produce  the  document  itself;  and  therefore  I  think  it 
was  reasonable  to  receive  parol  evidence  of  the  contents  of  this  newspaper.'' 
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The  Queen  v.  Goodhall.^ 

1846. 

Abortion  —  Indictment. 

Indictment  under  St.  1  Vict.  cli.  85,  §  6,  for  using  an  instrument  with  intent  to  pro- 
cure miscarriage.  Held,  immaterial  whether  or  not  the  woman  was  pregnant  at 
the  time  the  instrument  was  used. 

The  prisoner  was  indicted  before  Mr.  Justice  Coltman,  at  the 
Spring  assizes  for  Nottinglaam,  upon  the  St.  1  Vict.  ch.  85,  §  6,  for 
using  a  certain  instrument  with  the  intent  to  procure  the  miscar- 
riage of  a  woman  named  Snowden.  This  section  of  the  statute 
enacts  that  "  Whosoever,  with  the  intent  to  procure  the  miscarriage 
of  any  woman,  shall  unlawfully  administer  to"  her,  or  cause  to  be 
taken  by  her,  any  poison  or  other  noxious  thing,  or  shall  unlaw- 
fully use  any  instrument  or  other  means  whatsoever  with  the  like 
intent,  shall  be  liable,"  &c. 

The  woman,  on  whom  the  instrument  had  been  used,  died 
shortly  after,  and  it  appeared  on  examination  of  the  body  after 
death,  that  she  was  not  pregnant  at  the  time  when  she  was  operated 
upon. 

It  was  objected  on  behalf  of  the  prisoner  that  such  a  case  is  not 
within  the  statute,  and  as  doubts  appear  to  have  existed  on  the 
subject  (see  1  Russell  on  Crimes,  673  note  j,  3d  ed.)  the  judge 
postponed  the  judgment,  and  requested  the  opinion  of  the  Judges. 

Afterwards  this  case  was  considered  by  Lord  Denman  C.  J., 
Tindal  C.  J.,  Pollock  C.  B.,  Parke  B.,  Patteson  J.,  Williams 
J.,  Coltman  J.,  Rolpe  B.,  Alderson  B.,  Erle  J.  and  Platt  B. 

The  Judges  were  unanimously  of  opinion,  that  under  this  statute, 
the  fact  whether  the  woman  was  or  was  not  pregnant  at  the  time 
the  instrument  was  used,  was  immaterial.     MSS.  Parke  B. 

The  crime  of  abortion,  as  attempted,  or  as  actually  perpetrated,  is  defined 
and  punished  by  statutes  in  England,  and  in  many  of  the  United  States.  But 
there  is  no  uniformity  in  the  language  of  the  statutes  in  either  country.  The 
pleader,  by  attentively  considering  the  operative  words  of  the  different  statutes, 

'  1  Denison  C.  C.  187.  Reported  under  the  name  of  Regina  v.  Goodall,  2 
Cox  C.  C.  40,  and  Regina  v.  Goodchild,  2  Carrington  &  Kirwan,  293. 
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and  the  decisions  of  the  courts  upon  them  will  have  very  little  difficulty  in  deter- 
mining the  law  applicable  to  any  particular  case. 

In  Mills  V.  The  Commonwealth,  13  Pennsylvania  State,  631,  an  indictment  at 
common  law  charged  as  follows :  "  The  Grand  Inquest,  &c.  present  that  J.  G.  M. 
of  the  county  aforesaid,  dentist,  on  the  tenth  day  of  May  in  the  year  of  our 

Lord ,  and  on  divers  other  days  and  times  between  that  day  and  the  taking 

of  this  inquisition,  in  the  county  aforesaid  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms,  wilfully,  maliciously,  unlawfully  and  wickedly,  did 
administer  to  and  cause  to  be  administered  to  and  taken  by  one  Mary  Elizabeth 
Lutz,  single  woman,  she  the  said  Mary  Elizabeth  Lutz  being  then  and  there  big 
and  pregnant  with  child,  divers  large  quantities  of  deadly,  dangerous,  unwhole- 
some, and  pernicious  pills,  herbs,  drugs,  potions,  teas, '  liquids,  powders  and 
mixtures ;  with  intent  thereby  then  and  there  to  cause  and  procure  the  miscar- 
riage and  abortion  of  the  said  child  of  which  the  said  Mary  Elizabeth  Lutz  was 
then  and  there  big  and  pregnant :  to  the  great  damage,  &o."  Coulter  J. :  "  The 
error  assigned  is,  that  the  indictment  charges  the  defendant  with  intent  to  cause 
and  procure  the  'miscarriage  and  abortion  of  Mary  Elizabeth  Lutz,  instead  of 
charging  the  intent  to  Cause  and  procure  the  miscarriage  and  abortion  of  the 
child.  But  it  is  a  misconception  of  the  learned  counsel  that  no  abortion  can  be 
predicated  of  the  act  of  untimely  birth  by  foul  means.  Miscarriage,  both  by 
law  and  philology,  means  the  bringing  forth  the  foetus  before  it  is  perfectly 
formed  and  capable  of  living ;  and  is  rightfully  predicated  of  the  woman  because 
it  refers  to  the  act  of  premature  delivery.  The  word  '  abortion'  is  synonymous 
and  equivalent  to  miscarriage  in  its  primary  meaning.  It  has  a  secondary  mean- 
ing, in  which  it  is  used  to  denote  the  offspring.  But  it  was  not  used  in  that 
sense  here,  and  ought  not  to  have  been.  It  is  a  flagrant  crime  at  common  law, 
to  attempt  or  procure  the  miscarriage  or  abortion  of  the  woman,  because  it  inter- 
feres with,  and  violates  the  mysteries  of  nature  in  that  process  by  whicl^  the 
human  race  is  propagated  and  continued.  It  is  a  crime  against  nature  which 
obstructs  the  fountain  of  life,  and  therefore  it  is  punished." 

In  Mills  B.  The  Commonwealth,  13  Pennsylvania  State,  634,  it  was  decided, 
that  where  the  quickness  of  the  woman  is  alleged  in  some  counts  of  an  indict- 
ment, at  common  law,  but  is  omitted  in  others ;  but  it  is  alleged  in  all  of  them 
that  the  woman  is  big  and  pregnant  with  child,  and  there  is  a  general  verdict  of 
guilty,  —  there  is  no  error  in  the  record. 

Where  the  language  of  a  statute  is  general,  "  to  procure  the  miscarriage  of 
any  woman,"  it  is  immaterial  whether  the  woman  was  or  was  not  pregnant  at  the 
time.  Regina  v.  Goodhall.  It  is  therefore  unnecessary  to  allege  in  an  indict- 
ment that  the  woman  was  "then  and  there  pregnant  with  child."  The  earlier 
English  statutes'  made  an  important  distinction  between  the  case  where  the 
woman  was  quick  with  child,  and  where  she  was  not,  or  was  not  proved  to  be, 
quick  with  child ;  and  so  clearly  showed,  that,  to  constitute  an  oifence  within 
those  acts,  the  woman  must  have  been  pregnant  at  the  time.  Rex  v.  Scudder,  1 
Moody  C.  C.  216,  and  3  Carrington  &  Payne,  605  (1829).  See  Regina  v.  Col- 
lins, Leigh  &  Cave  C.  C.  471,  and  9  Cox  C.  C.  497;  1  Bishop  Crim.  Law, 
§  671,  4th  ed. ;  ante  Vol.  I.  p.  9. 
If  there  is  any  doubt  as  to  the  drug  administered,  charge  it  in  different  ways 
1  43  Geo.  III.  oh.  58,  and  9  Geo.  IV.  ch.  31,  §  14. 
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in  several  counts,  arid  add  a  count  alleging  it  to  be  "a  certain  noxious  thing  to 
the  jurors  aforesaid  unknown." 

It  is  a  principle  in  the  law  of  criminal  pleading,,  that  when  a  statute  makes  two 
or  more  distinct  acts  connected  with  the  same  transaction,  indictable,  each  one 
of  which  may  be  considered  as  representing  a  stage  in  the  same  offence,  those 
which  are  actually  done  in  the  course  and  progress  of  its  commission  may  be 
coupled  in  one  count.  On  this  principle,  an  indictment,  on  a  statute  which  in- 
hibits the  use  of  "  any  means  whatever,''  which  charges  one  of  the  defendants 
with  using  instruments,  and  the  same  defendant,  with  other  defendants,  with 
administering  drugs  to  procure  a  miscarriage,  and  that  by  both  of  said  means  the 
woman  died,  is  not  bad  for  duplicity ;  and  proof  of  the  use  of  either  one  of  the 
means  alleged  is  sufficient  to  warrant  a  conviction.  Commonwealth  v.  Brown, 
14  Gray,  419. 

A  statute  prohibits  the  use  of  "  any  means  whatever"  to  procure  miscarriage. 
It  also  provides  that  if  the  woman  shall  die  in  consequence  of  the  doing  of  any 
of  the  acts  prohibited,  which  are  done  to  procure  and  cause  her  miscarriage,  the 
punishment  to  be  inflicted  upon  the  offender  shall,  to  a  certain  specified  extent, 
be  increased  and  aggravated.  An  indictment  which  avers  that  the  defendant,  by 
one  or  more  of  the  means  described  in  the  statute,  with  the  intent  to  procure 
her  miscarriage,  killed  the  woman,  is  only  alleging  in  another  form  of  words, 
that  she  died  in  consequence  thereof,  and  does  not  charge  the  crime  of  man- 
slaughter.    Commonwealth  v.  Brown,  14  Gray,  419. 

An  indictment  which  charges  the  use  of  instruments,  the  administering  of 
drugs,  and  the  thrusting  the  hand  into  the  womb  after  the  coming  forth  of  the 
child,  and  the  death  of  the  woman  in  consequence  of  all  the  means  so  used,  the 
averment  of  violence  by  the  hand  of  the  defendant  at  that  period,  constitutes  no 
part  of  the  description  of  the  acts  prohibited  by  the  statute,  and  is  therefore  an 
immaterial  and  superfluous  statement,  and  may  well  be  rejected  as  surplusage. 
Commonwealth  v.  Brown,  14  Gray,  419. 

In  New  York  by  statute.  Laws  of  1845,  ch.  260,  §  2,  it  is  a  misdemeanor  to 
administer  drugs,  &o.  to  any  pregnant  woman  with  intent  to  procure  a  miscar- 
riage; and  by  statute,  Laws  of  1846,  ch.  22,  §  1,  it  is  manslaughter  (a  felony) 
to  use  the  same  means,  with  intent  to  destroy  the  child,  in  case  the  death  of  the 
child  is  thereby  produced.  An  indictment  charged  all  the  facts  necessary  to 
constitute  the  crime  of  manslaughter,  except  the  intent  with  which  the  acts  were 
done,  and  in  conclusion  alleged  that  the  accused  "did  feloniously  and  wilfully 
kill  and  slay"  the  child.  The  intent  averred  was  an  intent  to  produce  a  miscar- 
riage. It  was  decided  on  error  that  the  indictment  was  fatally  defective  for  the 
felony,  but  [sufficient]  to  sustain  a  conviction  for  the  misdemeanor.  Lohman 
V.  The  People,  1  Comstock,  379,  affirming,  s.  c.  2  Barbour,  216;  followed  in 
The  People  v.  Stockham,  1  Parker  C.  C.  424  (1863). 

In  Indiana  the  language  of  the  statute  is,  "  Every  person  who  shall  wilfully 
administer  to  any  pregnant  woman  any  medicine,  drug,  substance,  or  thing 
whatever,  or  employ  any  instrument,  &c.  with  intent  to  procure  the  misoarriage 
of  any  woman,"  &c.  An  indictment  charged  that  the  defendant  at  a  certain 
time  and  place  "  did  feloniously,  wilfully  and  unlawfully  administer  to  one  L.  H. 
then  and  there  being  pregnant  with  a  child,  a  large  quantity  of  medicine,  with 
intent  thereby  feloniously,  &c.  to  procure  the  miscarriage  of  said  L.  li.,  the 
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administering  said  medicine  to  said  L.  H.  not  then  and  there  being  necessary  to 
preserve  the  life  of  said  L.  H.,  contrary  to  the  statute,"  &c.  The  objection  to 
the  indictment  was,  that  it  neither  named  the  medicine  administered  nor  alleged 
that  it  was  noxious.  Blackford  J. :  "  This  statute,  so  far  as  the  present  case  is 
concerned,  is  similar  to  the  second  section  of  the  statute  43  Geo.  III.  ch.  68 ; 
and  it  has  been  held  that,  on  the  trial  of  an  indictment  on  that  section,  the  name 
of  the  medicine  administered  need  not  be  proved ;  that  the  question  is,  whether 
the  prisoner  administered  any  matter  or  thing  to  the  woman  with  intent  to  pro- 
cure abortion.  Rex  v.  Phillips,  3  Campbell,  73  (1811).  If  the  name  of  the 
medicine  need  not  be  proved,  there  seems  to  be  no  good  reason  for  naming  it  in 
the  indictment.  It  is  also  decided,  in  the  case  just  referred  to,  that  the  indict- 
ment need  not  describe  the  medicine  as  noxious."  The  State  v.  Vawter,  7 
Blackford,  592. 

In  Massachusetts  the  statute  1845,  ch.  27,  enacts,  that  "  Whoever  maliciously, 
or  without  lawful  justification,  with  intent  to  cause  and  procure  the  miscarriage 
of  a  woman  then  pregnant  with  child,  shall  administer  to  her,  prescribe  for  her, 
or  advise  or  direct  her  to  take  or  swallow  any  poison,  drug,  medicine,  or  noxious 
thing,  or  shall  cause  or  procure  her  with  like  intent,  to  take  or  swallow  any 
poison,  drug,  medicine,  or  noxious  thing ;  and  whoever  maliciously,  and  without 
lawful  justification,  shall  use  any  instrument  or  means  whatever  with  the  like 
intent,  and  every  person  with  the  like  intent,  knowingly  aiding  and  assisting 
such  offender  or  offenders,  shall  be  deemed  guilty  of  felony,  if  the  woman  die  ia 
consequence  thereof,  and  shall  be  imprisoned,  &c. ;  and  if  the  woman  doth  not 
die  in  consequence  thereof,  such  offender  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  punished,"  &c. 

An  indictment  on  this  statute  need  not  allege  that  the  child  with  which  the 
woman  was  pregnant  was  alive,  or  that  she  was  quick  with  child ;  nor  whether 
she  died  or  not  in  consequence  of  the  operation.  Nor  is  it  necessary  to  prove 
that  she  was  quick  with  child.  The  statute  was  intended  to  supply  the  supposed 
defects  of  the  common  law,  and  applies  to  all  cases  of  pregnancy.  Common- 
wealth V.  Wood,  11  Gray,  86.  The  indictment  in  Commonwealth  v.  Wood, 
which  was  drawn  on  this  statute,  averred  that  the  defendant  at  a  certain  time  and 
place,  "  maliciously  and  without  lawful  justification,  did  force  and  thrust  a  cer- 
tain metallic  instrument,  which  the  said  Wood  then  and  there  had  and  held  in  his 
hand,  into  the  womb  and  body  of  a  certain  woman  by  the  name  of  Sarah  Caffee, 
the  said  Sarah  being  then  and  there  pregnant  with  child,  with  the  wicked  and 
unlawful  intent  of  the  said  Wood  then  and  there  thereby  to  cause  and  procure 
the  said  Sarah  to  miscarry  and  prematurely  to  bring  forth  the  said  child  with 
which  she  was  then  and  there  pregnant  as  aforesaid,  and  the  said  Sarah  at  said 
place  and  time,  by  means  of  the  said  forcing  and  thrusting  of  said  instrument 
into  the  womb  and  body  of  the  said  Sarah  in  manner  aforesaid,  did  bring  forth  said 
child,  of  which  she  was  so  pregnant,  dead;  against  the  peace,"  &c.  This  count 
was  held  not  to  be  open  to  objection,  as  not  alleging  that  the  defendant  used  the 
instrument,  nor  who  the  woman  was  nor  what  was  her  name,  nor  that  she  brought 
forth  the  child  prematurely,  nor  brought  it  forth  dead  in  consequence  of  what 
the  defendant  had  done. 

The  General  Statutes  of  Massachusetts,  ch.  165,  §  9,  enacts:  "Whoever, 
with  intent  to  procure  miscarriage  of  any  woman,  unlawfully  administers  to  her, 
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or  advises  or  prescribes  for  her,  or  causes  to  be  taken  by  her,  any  poison,  drug, 
medicine,  or  other  noxious  thing,  or  unlawfully  uses  any  instrument  or  other 
means  whatever  with  the  like  intent,  or  with  like  intent  aids  or  assists  therein, 
shall  be  punished,"  &c.  In  Commonwealth  v.  Sholes,  13  Allen,  664  (1866),  an 
indictment  which  was  drawn  under  this  statute  alleged  that  the  defendant,  at  a 
certain  time  and  place,  "  unlawfully  did  use  a  certain  instrument,"  in  a  manner 
which  was  particularly  described,  in  and  upon  a  certain  woman  who  was  pregnant, 
"with  intent  then  and  thereby  to  cause  and  procure  the  miscarriage  of  said 
woman."  It  was  held  that  the  indictment  need  not  allege  that  the  act  was  done 
" maliciously  and  without  lawful  justification:"  it  is  sufficient  to  allege  that  it 
was  unlawfully  done  with  intent  to  cause  and  procure  the  miscarriage.'  Gray 
J.  i  "An  objection  taken  to  the  indictment  is,  that  the  defendant  is  not  alleged 
to  have  committed  the  act  therein  described  '  maliciously  and  without  lawful  jus- 
tification.' But  we  are  of  opinion  that  no  such  allegation  was  necessary.  The 
indictment  following  the  words  of  the  Gen.  Sts.  ch.  166,  §  9,  on  which  it  is  based, 
alleges  that  the  defendant  did  the  act  described,  '  unlawfully,'  and  '  with  intent 
to  cause  and  procure  the  miscarriage  of  the  said  woman,'  and  sufficiently  sets 
forth  a  criminal  act  and  a  criminal  intent.  The  word  '  unlawfully '  negatives-  and 
precludes  any  inference  or  possibility  that  the  act  was  done  by  a  surgeon  for  the 
purpose  of  saving  the  life  of  the  woman,  or  under  any  other  circumstances  which 
would  furnish  a  lawful  justification.  Any  unlawful  use  of  an  instrument,  with 
intent  to  procure  miscarriage,  is  made  criminal  by  the  statute.  The  learned 
counsel  for  the  defendant  admit  that,  if  the  word  '  feloniously  '  had  been  inserted 
in  the  indictment,  their  objection  could  not  be  supported;  and  the  Gen.  Sts.  ch. 
168,  §  2,  provide  that  '  it  shall  not  be  necessary  to  allege  in  any  indictment  or 
complaint  that  the  offence  charged  is  a  felony,  or  felonious,  or  done  feloniously ; 

1  The  defendant's  counsel  argued  as  follows :  — 

I.  Maliciously.  The  indictment  charges,  that  the  defendant  "  unlawfully "  did,  &c.  All 
his  acts  may  have  been  "  unlawful,"  and  yet  no  crime  have  been  committed.  "  A  mere  guilty 
intention  is  not  sufficient  to  constitute  a  crime.  There  must  be  an  intent  coupled  with  an 
overt  act  tending  to  the  perpetration  of  the  crime."  Pollock  C.  B.  in  Regina  v.  Isaacs,  Leigh 
&  Cave  C.  C.  224.  Legal  malice  is  defined  in  Commonwealth  v.  York,  9  Metcalf,  105,  as  "  a 
wrongful  act  done  intentionallj',  without  just  cause  or  excuse."  The  word  "  unlawfully  " 
does  not  embrace  all  this.  It  has  no  technical  meaning;  and,  although  it  is  in  the  statute  on 
which  this  indictment  was  founded,  and  the  omission  of  it  would  vitiate  the  indictment,  still 
this  is  not  one  of  the  class  of  cases  in  which,  in  describing  an  offence,  it  is  sufiicient  to  pursue 
the  very  words  of  the  statute.  Hawkins  P.  C.  bk.  2,  ch.  25,  §  111.  ed.  Curwood.  The  word 
"  maliciously  "  imports  a  criminal  motive,  intent,  or  purpose.  Commonwealth  u.  Walden,  3 
Cushing,-568. 

II.  Without  lawful  justification.  Where  the  potion  is  given,  or  other  means  of  causing 
abortion  are  used,  by  a  surgeon,  for  the  purpose  of  saving  the  life  of  a  woman,  the  case  is  free 
from  malice,  and  has  a  lawful  justification.  Report  of  the  Massachusetts  Crim.  Law  Commis- 
sioners in  1844,  title  "Abortion,"  I.  note  a.  The  operative  words  of  the  Enghsh  statute,  7 
Will.  IV.  and  1  Vict.  ch.  86,  §  6,  are  like  those  of  the  General  Statutes.  And  all  the  prece- 
dents charge  that  the  defendant  "fdoniomly  and  unlawfully"  did,  &o.  Archbold  Crim.  PI. 
14th  ed.  p.  551,  and  4th  Am.  ed.  p.  414.  Archbold's  Consolidated  Statutes,  p.  116.  Precedent 
in  Appendix  to  6  Cox  C.  C.  p.  xcix.  If  the  word  "feloniously"  had  been  inserted  in  this  in- 
dictment, the  objection,  that  the  crime  should  have  been  alleged  to  have  been  committed 
"maliciously  and  without  justification,"  could  not  be  supported.  That  word  would  suffi- 
ciently show  the  intent  with  which  the  act  was  committed.  Denman,  arguendo  in  The  King 
V.  Towle,  2  Marshall,  at  p.  468. 
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nor  shall  any  indictment  or  complaint  be  quashed  or  deemed  invalid  by  reason  of 
the  omission  of  the  words  '  felony,'  '  felonious,'  or,  '  feloniously.' "  Commonwealth 
V.  Jackson,  15  Gray,  187. 

In  Maine  it  is  enacted  that  "  Every  person  who  shall  use  and  employ  any 
instrument  with  intent  to  destroy  the  child  of  which  a  woman  may  be  pregnant, 
whether  such  child  be  quick  or  not,  and  shall  thereupon  destroy  such  child  before 
its  birth,  shall  be  punished  by  imprisonment  in  the  State  prison,  not  more  than 
five  years,  or  by  fine,"  &c.  Kev.  Sts.  ch.  160,  §  13.  "  The  offence  described 
in  this  section,"  said  Tenney  J.,  "is  not  committed  unless  the  act  be  done  with  an 
intent  to  destroy  such  child  as  is  there  referred  to,  and  it  be  destroyed  by  the 
means  used  for  the  purpose.  It  is  required  by  established  rules  of  criminal 
pleading,  that  the  intention  which  prompted  the  act  that  caused  the  destruction 
of  the  child,  as  well  as  the  act  itself,  and  the  death  of  the  child  thereby  produced, 
should  be  fully  set  out  in  the  indictment,  in  order  to  constitute  a  crime  punishable 
by  imprisonment  in  the  State  prison,  under  the  statute.  The  allegation  that  a 
certain  instrument  was  used  upon  a  woman  pregnant,  and  that  the  use  of  that 
instrument  caused  her  to  bring  forth  the  child  dead,  is  not  a  charge,  that  the  one 
using  the  instrument  intended  to  destroy  the  child.  The  inference  of  such 
design,  from  the  use  of  the  instrument,  and  its  eflFect,  is  by  no  means  necessary. 
The  third  count  in  the  indictment  alleges  the  act  to  have  been  done  with  the 
intent  to  cause  and  procure  the  deceased  to  miscarry  and  bring  forth  the  child 
of  which  she  was  then  pregnant  and  quick,  and  that  by  means  of  that  act  she 
brought  forth  the  child  dead.  But  there  is  no  allegation  that  the  act  was  done 
with  the  intention  that  she  should  bring  forth  her  child  dead,  or  with  an  intent  to 
destroy  it,  unless  the  words  '  miscarry,''  and  '  bring  forth  the  child,''  necessarily 
include  its  destruction.  .  .  .  It  is  quite  clear  that  the  word  "  miscarriage," 
in  its  legal  acceptation,  and  as  used  in  this  indictment,  does  not  necessarily 
include  the  destruction  of  the  child  before  its  birth ;  and  a  design  to  cause  its 
miscarriage  is  not  the  same  thing  as  a  design  to  destroy  the  child.  The  other 
term  used  in  the  indictment,  '  to  bring  forth  the  said  child,'  does  not  imply  even 
a  premature  birth.  Consequently  it  gives  no  additional  strength  to  the  charge." 
Smith  V.  The  State,  32  Maine,  48. 
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March  Sessions  1840. 
Indictment — Receiving  Stolen  Groods  —  Substantive  Felony, 

An  indictment  charging  that  a  certain  evil-disposed  person  feloniously  stole  certain 
goods,  and  that  A.  B.  feloniously  incited  the  said  evil-disposed  person  to  commit 
the  said  felony,  and  that  C.  D.  and  B.  P.  feloniously  received  the  said  goods,  know- 
ing, &c.  is  bad  .as  against  A.  B.,  but  good  against  the  receiver  as  for  a  substan- 
tive felony. 

'  2  Moody  C.  C.  101.    9  Carrington  &  Payne,  289. 
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The  prisoners  were  tried  before  Mr.  Justice  Littledale,  at  the 
Old  Bailey  Sessions  in  June  1839. 

The  following  is  an  abstract  of  the  indictment :  First  count 
alleged  that  a  certain  evil-disposed  person  stole,  on  25th  of  March, 
at  St.  George  in  Middlesex,  102  pounds'  weight  of  gold-dust,  value, 
£5,000  ;  2  wooden  boxes,  value  2s. ;  and  2  tin  boxes,  value  2s. ;  the 
goods  of  James  Hartley  and  others.  Second  count  charged  Lewin 
Caspar  with  feloniously  inciting,  &c.  said  evil-disposed  person  to 
commit  said  felony  on  10th  of  March.  Third  Count,  Ellis  Casper, 
like  offence.  Fourth  count,  Emanuel  Moses,  feloniously  receiving, 
on  30th  of  March,  the  said  102  pounds'  weight  of  gold-dust,  value 
£5,000,  knowing,  &c.  Fifth  count,  Isaac  Isaacs,  alias  Davis,  felo- 
niously receiving  all  the  goods  mentioned  in  the  first  count,  know- 
ing, &c.  on  30th  March.  Sixth  count,  Alice  Abrahams,  feloniously 
receiving,  as  in  •  the  fifth  count.  Seven  other  counts,  stating  the 
property  to  be  of  George  Hathorne  and  others.  Fourteen  other 
counts  stating  the  property  to  be  gold  instead  of  gold-dust.  Isaac 
Isaacs,  alias  Davis,  mentioned  in  the  indictment,  was  not  in  cus- 
tody, and  was  not  tried. 

It  struck  the  judge,  on  looking  over  the  abstract,  that  it  was 
incorrect  in  calling  the  statement  of  the  offences  committed  by  the 
several  prisoners  so  many  counts  ;  and  he  then  thought  that  what 
were  called  the  seven  first  counts  were  only  one  count  against  a 
principal  and  several  accessories,  assuming  that  receivers  may  be 
considered  accessories  in  the  strict  legal  sense  of  the  word. 

After  Mr.  Clarkson  had  opened  the  case  for  the  prosecution, 
Bompas,  Sergeant,  who  was  counsel  for  Moses,  one  of  the  prison- 
ers, said  that  Mr.  Clarkson  ought  to  elect  which  of  the  prisoners 
he  would  proceed  against ;  but  Mr.  Clarkson  said  it  was  not  a  case 
in  which  he  was  bound  to  elect,  and  the  question  was  not  then 
much  discussed ;  but  in  the  view  the  learned  judge  then  took 
of  the  indictment,  that  it  was  a  case  of  principal  and  accessories, 
he  thought  the  prosecutor  was  not  bound  to  elect.  If  he  had 
thought  otherwise  of  the  indictment,  he  would  have  directed  him 
to  elect. 

The  case  then  proceeded,  and  a  person  called  Henry  Moss  was 
produced,  and  examined  on  the  part  of  the  prosecution  as  the  evil- 
disposed  person  mentioned  in  the  indictment,  who  stole  the  gold- 
dust.  He  was  not  a  person  unknown  either  to  the  grand  jury  or 
the  prosecutors,  for  his  name  was  on  the  back  of  the  indictment  as 
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a  witness.  And  there  was  another  indictment  found  by  the  grand 
jury,  in  which  Henry  Moss,  by  name,  was  charged  as  the  person 
who  stole  the  gold-dust,  and  which  last-mentioned  indictment  was, 
except  as  to  Henry  Moss  being  named  instead  of  saying  an  evil- 
disposed  person,  exactly  the  same  as  the  present  indictment,  under 
which  the  trial  took  place. 

The  prisoners  were  not  tried  upon  that  other  indictment,  and  it 
then  remained  undisposed  of. 

Though  Henry  Moss  was  produced  and  examined  on  the  part  of 
the  prosecution  as  the  person  who  stole  the  gold-dust,  it  was  a  ques- 
tion for  the  jury,  upon  the  whole  of  the  evidence,  whether  Henry 
Moss  was  the  person  who  stole  it,  or  whether  it  was  Lewin  Caspar 
who  did  so. 

When  the  evidence  for  the  prosecution  was  closed,  Bompas, 
Sergeant,  and  the  other  counsel  for  Moses,  contended  that  there 
was  no  case  to  go  to  the  jury  as  to  Moses,  and  the  counsel  for  the 
other  prisoners  contended  the  same  as  to  the  other  prisoners. 

They  urged  that  there  were  two  ways  of  framing  an  indictment 
against  an  accessory ;  either  by  indicting  the  principal  with  the 
accessory,  or,  if  the  accessory  be  indicted  alone,  you  must  either 
show  that  the  principal  had  been  convicted,  and  that  can  only  be 
shown  by  proving  the  record  of  the  conviction,  or  else  by  showing 
that  the  principal  had  been  outlawed. 

That  Moses  was  charged  as  an  accessory  after  the  fact,  by  re- 
ceiving the  stolen  goods,  by  the  fourth  part  of  the  first  count ;  and 
that,  as  the  prosecutor  had  not  proved  that  the  principal  had  been 
convicted,  the  accessory  was  entitled  to  an  acquittal ;  that  the 
accessory  cannot  be  convicted  till  the  principal  be  convicted  or 
outlawed  ;  and  if  the  principal  be  attainted,  and  the  attainder  be 
reversed,  the  accessory  escapes  ;  and  the  same  doctrine  applies  to 
cases  where  the  principal  and  accessory  are  tried  together. 

If  the  principal  pleads  not  guilty,  and  the  accessory  does  so 
also,  then  the  trial  of  both  shall  go  on ;  and  the  jury  are  to  in- 
quire, first,  of  the  guilt  of  the  principal,  and,  if  they  find  him 
guilty,  then  they  are  to  inquire  as  to  the  accessory ;  but,  if  both 
are  found  guilty,  the  judgment  must  be  first  given  of  the  principal, 
for  if  any  thing  obstruct  judgment  —  as  clergy  or  pardon,  &c. — 
the  accessory  is  to  be  discharged ;  and  if  the  principal  does  not 
plead  not  guilty,  but  pleads  a  plea  in  bar,  or  in  abatement,  or 
autrefois  acquit,  the  accessory  shall  not  be  put  to  answer  till  that 
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plea  be  determined.  Where  the  guilt  of  the  principal  is  averred, 
it  can  only  be  proved  by  the  principal  being  tried  with  the  acces- 
sory ;  or  if  he  be  not,  then  by  the  record  of  conviction  or  outlawry 
of  the  principal. 

That  was  the  rule  of  the  common  law ;  and  though  receivers  were 
not,  at  common  law,  accessories  after  the  fact,  merely  as  receivers, 
yet  they  become  so  by  3  &  4  Wm.  III.  ch.  9,  §  4 ;  and  that  the 
statute  7  &  8  Geo.  IV.  ch.  29,  §  54,  confirms  the  old  law  as  far  as 
relates  to  accessories,  though  it  also  gives  another  mode  of  pro- 
ceeding, that  is,  for  a  substantive  felony  ;  but  here  the  indictment 
is  not  framed  against  the  receivers  as  for  a  substantive  felony 
under  the  statute,  but  it  is  in  the  form  of  an  indictment  against 
the  principal  and  accessory,  and  must  be  governed  by  the  rules  of 
the  common  law. 

They  also  urged  that  the  indictment,  as  far  as  related  to  the 
description  of  the  principal,  was  bad,  because  it  ought  to  have 
been  in  such  a  form  as  that  the  principal  could  have  been  legally 
convicted.  It  may  refer  to  any  person.  There  is  no  principal 
felon  properly  charged ;  no  process  could  issue  upon  it,  to  bring 
in  any  principal  to  be  tried,  nor  could  any  principal  surrender 
himself  upon  such  an  indictment  to  take  his  trial.  It  should  be 
so  framed,  in  order  to  make  it  good  as  against  the  accessories, 
as  that  the  principal  could  be  tried  and  convicted  with  him,  or  that 
they  could  have  put  in  the  conviction  of  the  principal.  The 
indictment  is  too  uncertain  to  make  it  good  either  against  the 
principal  or  accessories.  They  contended  that  the  principal  ought 
to  be  named. 

If  it  had  said  that  the  goods  were  stolen  by  a  certain  person  to 
the  jurors  unknown,  that  would  not  be  supported  if  he  was  known. 
It  should  show  who  stole  the  goods ;  for  otherwise  the  accessories 
do  not  know  what  is  the  felony  against  which  they  are  to  defend 
themselves. 

Suppose  there  were  two  indictments  against  a  prisoner  for  the 
same  offence,  and  there  was  an  acquittal  on  the  first,  how  could  he 
plead  autrefois  acquit  on  an  indictment  so  uncertainly  framed  ? 
What  evidence  could  he  give  as  to  who  was  the  evil-disposed  per- 
son mentioned  in  the  first  indictment  ?  The  evil-disposed  person 
might  be  John  Thomas  or  William  Smith,  or  anybody  else ;  and 
if  it  be  an  indictment  to  which  you  cannot  apply  autrefois  acquit  ■ 
or  autrefois  convict,  it  is  a  bad  indictment.     There  being  two  in- 
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dictments  in  respect  of  this  transaction,  is  a  practical  illustration 
of  the  extreme  difficulty  in  which  a  prisoner  is  placed. 

They  said  the  last  objections  were  rather  on  the  record. 

The  learned  judge  remarked  here,  that  suppose  the  objection, 
that  the  record  of  the  conviction  was  not  put  in,  be  a  valid  one, 
that,  perhaps,  may  be  thought  rather  to  be  on  the  record,  because 
it  would  be  impossible  to  put  in  a  record  of  conviction  of  a  certain 
evil-disposed  person :  and  then,  if  it  ought  to  be  proved  by  a  rec- 
ord, the  indictment  would  be  bad  for  being  drawn  in  such  a  way  as 
that  the  proper  evidence  could  not  be  given. 

The  counsel  for  Moses  admitted,  that  if  the  indictment  had 
been  for  a  substantive  felony,  under  the  statute  7  &  8  Geo.  IV. 
ch.  29,  §  64,  merely  for  receiving  the  goods,  knowing  them  to  be 
stolen,  it  would  not  be  necessary  to  state  who  stole  the  goods. 
But  that  this  indictment  was  not  framed  under  the  statute ;  it  is 
an  indictment  against  principal  and  accessory,  and  not  for  a  sub- 
stantive felony.  That  a  substantive  felony  was  a  single  felony 
against  one  or  more  individuals ;  whereas  here  there  were  five 
separate  felonies,  one  of  the  prisoners  being  charged  as  accessory 
both  before  and  after  the  fact.  If  it  was  a  substantive  felony,  the 
prosecutor  ought  to  elect  against  which  of  the  prisoners,  and  for 
which  felony,  he  would  proceed.  That  if  it  was  a  substantive 
felony,  and  not  to  be  treated  as  an  indictment  against  principal 
and  accessory,'  a  great  deal  of  evidence  had  been  given  against 
the  prisoners  Moses  and  Abrahams  which  would  not  have  been 
admissible  if  they  had  been  separately  tried  for  a  substantive 
felony. 

The  counsel  for  the  two  Caspars,  in  addition  to  the  objections 
made  as  to  the  receiving,  contended,  that  whatever  might  be  the 
rule  as  to  the  necessity  of  naming  the  principal  felon  in  the  case  of 
receivers,  it  was  essentially  necessary  that  he  should  be  named  in 
the  case  of  accessories  before  the  fact,  for  otherwise  it  would  be 
quite  impossible  for  them  to  know  agaihst  what  felony  they  were 
to  defend  themselves ;  and  that  even  in  the  case  of  a  substantive 
felony,  eithef  against  one  person  for  a  felony,  or  more  than  one 
person  for  a  joint  felony,  the  principal  ought  to  be  named. 

The  counsel  for  the  prisoners  then  again  urged,  that  whatever 
the  prosecutor  was  bound  to  do,  as  to  electing  against  which  of 
the  prisoners  he  would  proceed  before  the  evidence  was  gone  into, 
he  was,  at  all  events  when  it  was  closed,  bound  to  elect  as  to 


456  LEADING   CRIMINAL   CASES. 

which  of  the  prisoners  singly  the  case  should  be  submitted  to  the 
jury. 

The  counsel  for  the  prosecution  contended  that  all  the  objections 
were  upon  the  record. 

They  admitted  that  there  wa%  no  instance  of  such  an  indictment 
having  ever  been  used  before  ;  but  that  the  circumstances  of  the 
case  were  of  a  novel  description,  and  it  became  necessary  to  adopt 
a  novel  form  of  indictment  to  meet  them. 

They  said,  this  is  not  an  indictment  against  principal  and  ac- 
cessories, but  it  is  for  a  substantive  felony,  and  is  inquirable  into, 
as  to  accessories  before  the  fact,  under  7  Geo.  IV.  ch.  64,  §  9  ;  and 
as  to  receivers  under  7  &  8  Geo.  IV.  ch.  29,  §  54  ;  and  it  is  one 
entire  transaction,  though  the  parts  are  done  at  different  times. 

It  is  composed  of  the  stealing  by  Moss,  of  the  inciting  by  the 
two  Caspars,  and  of  the  receiving  by  Moses  and  his  daughter 
Abrahams,  and  by  Ellis  Caspar ;  and  the  whole  relates  to  the 
stealing  and  disposing  of  the  property. 

That  there  has  been  no  decision  as  to  what  is  meant  by  a  sub- 
stantive felony  ;  but  there  is  no  authority  to  show  that  this  is  not 
a  substantive  felony.  And  there  is  no  necessity  to  mention  the 
name  of  the  principal ;  though  if  it  had  alleged  that  it  was  stolen 
by  a  person  unknown,  it  could  not  be  supported  if  he  was  known. 

That  there  was  no  necessity  to  prove  any  record  of  conviction  ; 
that  it  was  not  alleged ;  nor  could  any  record  of  conviction  of  an 
evil-disposed  person  be  made  up.  That  it  was  suflBcient  to  prove, 
by  parol  evidence,  who  stole^  the  gold-dust ;  and  the  jury  may 
decide  upon  his  guilt  just  the  same  as  if  he  had  been  put  upon 
his  trial  with  the  accessories ;  and  that,  as  to  the  difficulty  al- 
leged as  to  the  pleading  autrefois  acquit  or  autrefois  convict, 
there  would  be  no  difficulty  in  supporting  such  a  plea  by  proper 
averments. 

That  there  are  many  instances  of  separate  felonies  included  in 
the  same  indictment,  and  being  tried  as  substantive  felonies.  That 
the  proper  interpretation  of  the  words,  substantive  felony,  is,  that 
it  has  reference  only  to  the  transaction  itself,  merely  for  the  pur- 
pose of  stating  the  offences  themselves  which  are  to  be  the  subject 
of  inquiry,  i.  e.,  the  whole  transaction,  or  corpus  delicti ;  and  that, 
under  the  meaning  of  the  expression,  substantive  felony,  you  may 
have  an  indictment  without  naming  the  principal. 

That  it  was  not  a  case  where  the  prosecutor  was  bound,  either 


EEGINA   V.   CASPAR.  457 

before  the  evidence  was  gone  into  or  after  it  was  closed,  to  elect 
which  of  the  prisoners,  singly,  he  would  proceed  against,  as  it  was 
all  one  transaction.  That  if  the  prisoners  meant  to  say  that  there 
ought  to  have  been  a  previous  conviction  of  the  principal,  they 
should  have  objected  to  being  put  upon  their  trial  before  the  prin- 
cipal was  convicted. 

The  learned  judge  thought  after  the  evidence  was  closed,  as  he 
had  done  before  it  was  gone  into,  that  upon  an  indictment  like  the 
present,  the  prosecutor  was  not  bound  to  elect  as  to  which  of  the 
prisoners,  singly,  the  case  should  be  submitted  to  the  jury. 

The  form  of  the  indictment  was  new  to  the  learned  judge,  and 
indeed  the  counsel  for  the  prosecution  admitted  it  to  be  new. 

The  jury  found  all  the  prisoners  guilty  of  the  respective  offences 
with  which  they  were  charged. 

The  counsel  for  the  prisoners  were  considered  as  having  moved 
all  the  objections  which  arose  on  the  record  in  arrest  of  judgment. 
The  learned  judge  respited  the  judgment,  that  the  opinion  of 
the  Judges  might  be  taken  upon  all  the  objections. 

The  learned  judge  also  observed,  that  in  1  Hale's  Pleas  of  the 
Crown,  623,  it  is  said,  the  accessory  shall  not  be  constrained  to 
answer  to  his  indictment  till  the  principal  be  tried ;  but  if  he  will 
waive  that  benefit,  and  put  himself  upon  his  trial  before  the  prin- 
cipal be  tried,  he  may,  and  his  acquittal  or  conviction  upon  such 
trial  is  good ;  but  it  seems  necessary,  in  such  case,  to  respite  judg- 
ment till  the  principal  be  convicted  and  attaint,  and  then  the  book 
goes  on  to  give  the  reasons  for  it. 

If  that  now  be  the  law,  and  if  this  indictment  be  one  against 
principal  and  accessory,  a  question  will  arise,  supposing  none  of  the 
before-mentioned  objections  to  be  tenable,  and  that  the  indictment 
be  a  good  and  valid  indictment,  yet  whether  any  judgment  can  now 
be  given  upon  it,  and  whether  it  must  not  be  respited  till  the  prin- 
cipal be  convicted.  But  then  no  principal  could  be  convicted  upon 
this  indictment,  for  the  principal  is  an  evil-disposed  person,  and  no 
person  by  name  could  be  tried  upon  it  and  found  guilty  by  a  jury, 
nor  could  any  person  by  name  plead  guilty  to  it,  so  that  any  judi- 
cial notice  could  be  taken  of  it. 

The  authorities  applicable  to  these  various  points  are,  3  &  4  Wm. 
III.  ch.  9,  §  4 ;  1  Anne,  stat.  2,  ch.  9,  §§  1,  2 ;  5  Anne,  ch.  31, 
§§  5,  6 ;  7  Geo.  IV.  ch.  64,  §§  9, 11 ;  7  &  8  Geo.  IV.  ch.  29,  §§  54, 
66 ;  1  Hale  P.  C.  ch.  66,  p.  618 ;  ch.  57,  p.  623 ;  2  Hale  P.  C.  ch. 
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24,  pp.  168,  174 ;  ch.  28,  pp.  216,  222,  223,  224  ;  Hawkins  P.  C. 
bk.  2,  ch.  29,  in  several  sections  ;  Poster  Crown  Law,  343,  and  ch. 
2 ;  as  to  accessories  in  felony,  p.  360,  and  following  pages ;  2  East 
P.  C.  ch.  16,  §  140,  and  following  sections ;  p.  740,  and  following 
pages  ;  Thomas's  Case,  2  Bast  P.  C.  ch.  16,  §  164,  p.  781 ;  2  Eus- 
sell  Grim.  Law,  ch.  27,  p.  262,  and  following  pages,  and  the  cases 
in  the  notes  to  pp.  267,  268 ;  Sfcarkie  Crim.  PI.  130,  156,  157,  307, 
and  following  pages ;  Tilley's  Case,  2  Leach  C.  C.  (4th  ed.)  662  ; 
1  Russell  Crim.  Law,  386,  390. 

This  case  was  argued  at  a  meeting  of  all  the  Judges,  except 
Alderson  B.  and  Erskine  J.  in  Michaelmas  term  1839. 

Bompas,  Sergeant.  There  are  two  propositions  to  be  established. 
First,  that  this  is  an  indictment  against  principal  and  accessories, 
or,  at  all  events,  against  accessories.  Secondly,  that  unless  the 
principal  be  convicted,  the  accessories  cannot.  The  learned  judge 
so  declared  his  opinion  at  the  trial,  in  refusing  to  put  the  prosecu- 
tor to  elect ;  that  the  indictment  was  in  the  nature  of  one  against 
accessories,  and  it  is  obvious  that  that  question  is  in  many  respects 
highly  important  beyond  what  respects  the  question  of  election. 
The  whole  proceeding  would  be  materially  varied,  many  things 
would  be  admitted  in  evidence  against  persons  tried  as  accessories 
that  would  not  be  so  in  a  trial  for  a  substantive  felony.  As  in  the 
case  of  declarations,  if  there  be,  in  fact,  separate  acts  of  receipt, 
and  all  the  receivers  are  indicted  together  with  the  principal,  his 
declarations  would  be  necessarily  receivable  as  against  the  princi- 
pal, and  so  affect  the  rest,  and  the  declarations  of  each  receiver 
would  be  received  as  against  himself. 

Here  two  are,  in  fact,  indicted  as  accessories  before  the  fact ; 
others  as  accessories  after. 

The  statute  7  Geo.  IV.  ch.  74,  §  9,  for  the  more  effectual  prose- 
cution of  accessories  before  the  fact,  makes  them  indictable  either 
with  the  principal  felon  or  for  a  substantive  felony.  The  different 
modes  of  indictment  are  clearly  distinguished.  In  fact,  the  indict- 
ment, on  the  face  of  it,  is  clearly  framed  as  one  against  accessories, 
and  it  was  clearly  so  treated  at  the  trial.  Supposing  the  other  in- 
dictment, in  which  Henry  Moss  is  named,  were  before  the  court, 
he  would  of  course  be  put  on  his  trial  as  principal ;  and  the 
only  difference  in  substituting  "  a  certain  evil-disposed  person  "  for 
the  name  there  cannot  change  the  nature  of  the  indictment.  In- 
dictments against  receivers,  as  accessories  in  general,  pursue  this 
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form  with  the  name  of  the  principal.  If  this'  be  an  indictment 
against  accessories  at  common  law,  the  principal  must  be  convicted 
before  the  accessory  can.  Lord  Sanchar's  Case,  9  Rep.  119, 1  Hale 
P.  C.  623.  Even  if  a  prisoner  should  be  taken  to  waive  the  trial 
of  the  principal  by  pleading  to  the  indictment,  no  judgment  can  be 
passed  against  him,  even  if  convicted. 

In  1  Hale  Pleas  of  the  Crown,  623,  it  is  laid  down, "  If  the  acces- 
sory be  indicted  either  alone  or  together  with  the  principal,  the  pro- 
cess of  outlawry  shall  not  go  against  the  accessory  till  the  principal 
be  admitted  or  outlawed ;  neither  shall  he  be  put  to  plead  till  the 
principal  appear,  but  shall  be  bailed  till  the  principal  appear." 

"  The  accessory  shall  not  be  constrained  to  answer  to  his  indict- 
ment till  the  principal  be  tried.  9  Edw.  IV.  48  a.  But  if  he  will 
waive  that  benefit,  and  put  himself  upon  his  trial  before  the  princi- 
pal be  tried,  he  may,  and  his  acquittal  or  conviction  upon  such 
trial  is  good.     Stamf.  P.  0.  lib.  I,  cap.  49  f.  46  b." 

"  But  it  seems  necessary,  in  such  case,  to  respite  judgment  till 
the  principal  be  convicted  and  attaint ;  for  if  the  principal  be  after 
acquitted,  that  conviction  of  the  accessory  is  annulled,  and  no 
judgment  ought  to  be  given  against  him  ;  but  if  he  be  acquitted  of 
the  accessory,  that  acquittal  is  good,  and  he  shall  be  discharged. 
8  H.  V.  6  b.  Coronne  463." 

The  prisoner  does  not  waive  his  right  by  pleading ;  in  fact,  the 
prisoner  never  does  exercise  any  discretion  in  pleading ;  he  does  so 
as  matter  of  course,  to  which  he  is  compelled,  in  general. 

Lord  Abinger.  The  question  is,  whether  the  indictment  is 
good  according  to  the  modern  statutes. 

The  offence  of  accessory  before  the  fact  was  one  at  common  law ; 
this  of  accessory  after,  by  receiving  only,  was  created  by  statute. 
The  history  of  the  law  on  the  subject  is  traced  in  2  Bast  P.  C.  743. 
The  first  statute  that  makes  receivers  of  stolen  goods  accessories 
after  the  fact,  is  3  William  &  Mary  ch.  9,  §  4 ;  then  comes  the  5 
Anne,  ch.  31,  §  5.  By  both  of  these  statutes,  the  offence  of  accessory 
is  made  complete  by  the  fact  of  receiving,  but  by  the  latter  the  party 
might  be  tried  for  a  disdemeanor ;  but  still  he  might  have  been  in- 
dicted as  accessory  and  was  subject  to  the  same  liability  and  en- 
titled to  the  same  privileges  as  accessories  generally.  After  the 
statute  of  Anne,  there  were  two  distinct  accessions  to  the  felony 
and  the  misdemeanor.  Then  the  statute  of  7  &  8  Geo.  IV.  ch.  29, 
§  54,  enacts,  '  that  every  such  receiver  shall  be  guilty  of  felony, 
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and  may  be  indicted  and  convicted  either  as  an  accessory  after  the 
fact  or  for  a  substantive  felony ;  and  in  tlie  latter  case,  whether 
the  principal  felon  shall  or  shall  not  have  been  previously  convicted, 
or  shall  or  shall  not  have  been  amenable  to  justice,"  &c.  Now, 
inasmuch  as  the  principal  here  has  not  been  convicted,  this  indict- 
ment must  be  taken  to  apply  to  the  latter  case  of  a  substantive 
felony  ;  and  it  includes  a  great  many  different  persons,  who  could 
not  be  joined  for  different  substantive  felonies.  On  that  ground, 
the  learned  judge  states  he  would  have  stopped  the  case.  Several 
receipts  perfectly  distinct  were  given  in  evidence  on  that  principle, 
and  all  the  declarations  by  this  joinder  became  admissible,  and 
were  admitted.  The  judge  ought  to  have  put  the  prosecutor  to 
his  election ;  and  if  so,  they  are  improperly  tried,  and  being  im- 
properly tried,  they  were  convicted  improperly.  If  they  were 
indicted  as  accessories  under  the  statute,  still  the  principal  must 
be  convicted  as  at  common  law.  The  meaning  .of  a  substantive 
felony  must  be,  that  each  case  stands  by  itself,  not  requiring  the 
connection  with  the  principal  felon  that  is  necessary  in  the  case  of 
accessories.  If  taken  altogether  as  accessories  with  the  principal 
felon,  that  is  the  connecting  link  ;  but  three  persons,  for  several 
distinct  offences,  cannot  be  joined.  But  here  more  is  done,  inas- 
much as  accessories  before  the  fact  are  joined  with  accessories 
after,  that  is,  accessories  before  the  fact  to  the  principal  felon,  not 
to  the  receivers ;  and  as  between  them  there  is  no  connection 
whatever,  and  the  prosecutor  has  chosen  this  course,  both  being 
open. 

Lord  Abinger.  Supposing  it  a  mistrial,  by  election  being  re- 
fused, what  must  be  the  result  ? 

LiTTLEDALE  J.  I  certainly  should  have  compelled  election,  if  I 
had  not  considered  it  as  a  case  of  principal  and  accessory. 

But  the  indictment  is  bad,  as  to  Lewin  Caspar,  altogether.  He 
is  only  indicted  as  accessory  before  the  fact,  and  that  to  a  person 
not  named.  In  the  case  of  receiving  stolen  goods,  the  offence  may 
be  identified  by  the  goods  ;  in  the  case  of  an  accessory,  the  identi- 
fication must  be  made  out  by  the  person  to  whom  is  the  accession. 
He  must  be  named  and  shown  to  the  jurors  in  the  indictment.  If 
unknown,  that  excuse  miist  be  shown  in  the  indictment.  This  is 
so,  notwithstanding  the  7  Geo.  IV.  ch.  64,  §  9,  the  inciting  being 
necessarily  connected  with  the  person  incited ;  and  that  not  being 
supplied  in  the  case  of  accessory  before,  as  it  can  in  the  case  of 
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accessory  after,  by  receiving  stolen  goods,  the  whole  of  which  of-  . 
fence  may  be  distinctly  proved  without  any  necessary  identification 
of  the  person  of  the  thief.  In  all  cases,  it  is  a  rule  that  the  per- 
son be  named,  or  an  excuse  given  for  the  omission.  In  The  King 
V.  Puller,  1  Bosanquet  &  Puller,  180,  it  was  debated  whether  the 
mode  of  incitement  to  mutiny,  &c.  ought  not  to  be  shown.  That 
shows  the  nicety  requisite  in  this  particular  species  of  offence. 

Lord  Abinger.  A  case  occurred  before  me  of  the  murder  of  a 
child,  the  name  not  stated,  in  Essex,  and  the  Judges  held  the  in- 
dictment bad.  Regina  v.  Bliss,  2  Moody  C.  C.  93  ;  8  Carrington 
&  Payne,  773. 

There  is  no  instance  of  an  indictment  for  an  injury  to  the  per- 
son where  such  vagueness  is  admitted.  When  the  offence  relates 
to  an  individual,  you  are  obliged  to  give  all  the  identification,  or 
state  the  excuse. 

Lord  Denman  C.  J.  Otherwise  the  prosecutor  may  select  out 
of  a  class  of  persons  stated,  and  the  prisoner  be  totally  unprepared 
as  to  the  individual  selected. 

Glarkson,  for  the  prosecution.  The  case,  as  stated  by  the  learned 
judge,  brings  forward  all  the  objections.  They  resolve  themselves 
as  argued  to-day,  into  three :  1.  That  this  is  an  indictment  against 
principal  and  accessory,  and  it  does  not  show  that  the  principal  has 
been  convicted  or  outlawed.  2.  That  we  ought  to  have  been  com- 
pelled to  elect  against  whom  we  would  proceed.  3.  That  the  in- 
dictment is  bad  as  to  the  accessories  before  the  fact,  inasmuch  as 
the  principal  is  not  named. 

At  the  trial,  no  objection  was  made  to  being  tried  on  the  ground 
of  the  principal  not  being  forthcoming ;  that  was  perfectly  well 
known,  and  it  is  now  too  late  to  take  the  objection.  It  ought  to 
have  been  taken  before  going  to  the  jury,  if  this  be  an  indictment 
against  principal  and  accessory.     1  Hale  P.  0.  623. 

Lord  Denman  C.  J.  Does  not  that  assume  that  there  is  a  proper 
statement  of  a  principal  ? 

There  are  authorities  to  show  that  accessorial  charges  are  good 
without  name.  In  Rex  v.  Wheeler,  7  Carrington  &  Payne  170,  an 
indictment  charging  a  receiving  from  a  certain  evil-disposed  per- 
son unknown,  knowing  the  goods  to  have  been  stolen  by  said  evil- 
disposed  person,  was  held  good ;  and  in  Rex  v.  Jervis,  6  Carrington 
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&  Payne  156,^  a  similar  indictment  was  sustained.  And  Tindal 
C.  J.  there  goes  into  the  principle  of  the  law,  that  the  offence  con- 
sists in  receiving  goods,  knowing  them  to  have  been  stolen,  and 
not  necessarily  knowing  the  particular  person.  The  -rule  as  to 
joinder  of  oifences  has  the  exception  of  principal  and  accessories ; 
from  this,  necessarily,  the  accessories  are  frequently  joined,  though 
not  connected,  in  the  same  act  as  accessories. 

Patteson  J.  The  name  of  the  principal  felon  need  not  be 
stated  when  the  case  of  receiving  is  treated  as  a  substantive  felony. 
Is  there  any  case  of  that  sort,  where  the  charge  is  against  an 
accessory  of  any  other  kind  ? 

My  answer  is,  that  it  is  too  late  to  take  the  objection  now ;  they 
have  no  right  to  take  the  chance  of  a  trial,  and  then  turn  round 
with  this  objection.  If  the  objection  had  been  taken,  the  trial 
might  have  proceeded  on  the  indictment  against  Moss ;  and  it  is 
the  more  important  now,  as  the  proviso  in  §  54,  of  7  &  8  Geo.  IV. 
ch.  29,  makes  it  exceedingly  doubtful  whether  Moss  could  now  be 
tried  at  all. 

But  this  is,  in  substance,  an  indictment  for  a  substantive  felony. 
The  common  forms  against  receivers  are  in  the  nature  of  accesso- 

'  This  case  is  reported  in  6  Carrington  &  Payne,  166,  as  follows :  — 

Kex  v.  Jervis. 

1833. 

Before  Lord  Chtep  Justice  Tindal. 

In  an  indictment  for  the  substantive  felony  of  receiving  stolen  goods,  an  allegation,  that  the 
goods  were  stolen  "by  a  certain  evil-disposed  person,"  is  good,  "without  stating  the  name 
of  the  principal  felon,  or  averring  that  he  is  unknown. 

Indictment  for  receiving  stolen  goods,  knowing  them  to  have  been  stolen. 

The  first  count  charged  the  prisoner  with  having  received  the  goods,  knowing 
them  to  have  been  stolen  by  one  Joseph  Rudge.  The  second  count  charged  the 
goods  to  have  been  stolen  by  "  a  certain  evil-disposed  person." 

Lee,  for  the  prisoner.  I  submit  that  the  second  count  is  bad.  It  ought  either 
to  have  stated  the  name  of  the  principal,  or  else  to  have  stated  that  he  was  un- 
known. 

Tindal  C.  J.  It  will  do.  The  oflFence  created  by  the  act  of  Parliament  is 
not  the  receiving  stolen  goods  from  any  particular  person,  but  receiving  them 
knowing  them  to  have  been  stolen.  The  question  therefore  will  be  whether  the 
goods  are  stolen,  and  whether  the  prisoner  received  them  knowing  them  to  have 
been  stolen.  Your  objection  is  founded  on  the  too  particular  form  of  the  indict- 
ment. The  statute  7  &  8  Geo.  IV.  ch.  29,  §  54,  makes  the  receiving  of  goods, 
knowing  them  to  have  been  stolen,  the  offence.     Verdict —  Quilty. 
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rial  charges,  but  the  substance  is  the  same.  Here  only  one  trans- 
action is  stated,  one  entire  history  gone  into  ;  this  indictment  does 
not  state  distinct  transactions. 

LiTTLEDALB  J.     I  treated  them  all  as  one  count. 

The  object  of  the  statute  is  to  facilitate  convictions  against  re- 
ceivers ;  the  object  is  to  reach  them  as  accessories,  though  in  a 
different  form  —  to  reach  the  accessories  when  the  principal  is  not 
forthcoming.  It  is  the  constant  practice  to  join  several  receivers 
in  the  same  indictment,  when  the  acts  of  receipt  are  distinct ;  the 
only  difference  is  to  charge  them  in  different  counts,  as  separate 
receivers,  when  the  receivings  are  separate,  and  to  join  them  in 
one  count  when  the  receiving  is  joint.  The  effect  of  the  declara- 
tions of  different  prisoners  being  received  is  only  accidental ;  and 
the  judge,  of  course,  takes  care  to  point  out  the  distinct  applica- 
tions of  the  evidence.  Here  there  is  no  principal  charged  against 
whom  any  process  may  go.  It  therefore  can  only  be  a  substantive 
felony.  We  always  contended  it  had  a  substantive  character, 
though  from  the  nature  of  the  transaction,  there  must  be  some- 
thing accessorial  about  it.  The  old  form  of  indictment  at  the  Old 
Bailey  sometimes  charged  stealing  from  a  person  unknown.  In 
one  case  at  the  Old  Bailey,  of  Rex  v.  Smith,  a  prisoner  was  con- 
victed, without  objection,  of  inciting  a  girl,  unknown,  to  steal,  &c. 

Parke  B.  May  not  the  indictment  be  now  good,  as  using  the 
words  of  the  statute  ? 

In  fact,  there  is  no  hardship  upon  the  prisoners,  as  only  one 
transaction  is  talked  of;  and  the  indictment  may  be  good  as  to  the 
accessories  after  the  fact,  and  bad  as  to  those  before. 

Bompas,  Sergeant,  in  reply.  The  objection  was  taken  in  the 
proper  time.  The  practice  and  object  of  putting  a  prosecutor  to 
his  election  is  to  prevent  injustice,  and  it  would  be  gross  injustice 
if  an  ignorant  person  were  to  be  bound  as  by  a  waiver  by  pleading. 
It  would  be  carrying  the  provisions  of  7  Geo.  IV.  ch.  64,  §§  20,  21, 
too  far,  to  say,  that  it  would  be  enough  to  pursue  the  words  of  the 
statute  without  any  particulars  whatever,  otherwise  it  would  do  to 
charge  a  prisoner  with  inciting  a  person  to  commit  a  felony,  not 
naming  either  the  person  or  the  felony.  In  all  cases  of  accessories, 
the  transaction  is  the  same  as  to  the  principal ;  then  they  are  all 
accessory  to  the  same  felony.  The  cases  cited  are  not  cases  of 
conversion  of  counts  relating  to  accessories  into  counts  for  sub- 
stantive felonies,  but  the  choice  of  two  different  counts. 
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Madle  B.  Can  the  first  statement,  that  an  evil-disposed  person 
stole,  be  considered  as  an  indictment  at  all  against  anybody  ? 

Lord  Abinger.  Is  it  any  thing  more  than  stating  first  what  is 
usually  stated  last,  in  indictments  against  receivers  ? 

The  Judges  adjourned  the  consideration  of  this  case,  and  in  the 
following  term  (March  Sessions  1840)  they  determined  that  the 
statement,  that  an  evil-disposed  person  stole,  was  too  uncertain  to 
support  the  charge  against  Lewin  Caspar  as  accessory  before  the 
fact ;  but  that  the  other  prisoners  were  sufficiently  charged  with  a 
substantive  felony  in  receiving,  and  properly  convicted. 

The  statute  has  made  the  crime  of  being  an  accessory  a  suhstantive  felony,  and 
the  old  law  which  made  the  conviction  of  the  principal  felon  a  condition  prece- 
dent to  the  conviction  of  the  accessory,  is  done  away  with  by  that  enactment. 
If  the  accessory  is  captured  before  the  principal,  he  may,  under  the  statute,  be 
at  once  tried  and  convicted.  If  the  principal  is  afterwards  taken,  tried,  and 
acquitted,  the  accessory  has  no  right  to  be  discharged.  Regina  v.  Hughes,  Bell 
C.  C.  242  ;  8  Cox  C.  C.  278.  The  general  rule  of  law  undoubtedly  is,  that  an 
indictment  for  a  substantive  felony,'^  charging  the  defendant  with  feloniously  re- 
ceiving stolen  goods,  need  not  set  forth  the  name  of  any  person  from  whom  they 
were  received,  nor  that  they  were  received  from  some  person  or  persons  un- 
known. Rex  V.  Jervis,  6  Carrington  &  Payne,  156  ;  ante  p.  462  note.  Rex  v. 
Wheeler,  7  Carrington  &  Payne,  170.  Regina  v.  Pulham,  9  Carrington  & 
Payne,  280.  The  State  v.  Hazard,  2  Rhode  Island,  474.  Commonwealth  v. 
King,  9  Gushing,  284.  The  State  u.  Coppenburg,  2  Strobhart,  273.  The  State 
V.  Murphy,  6  Alabama,  845.  The  People  v.  Caswell,  21  Wendell,  86.  The 
State  V.  Ives,  13  Iredell,  338.  Swaggerty  v.  The  State,  9  Yerger,  338.  The 
State  V.  Smith,  37  Missouri,  58.  And  see  Rex  v.  Thomas,  2  East  P.  C.  781. 
The  confusion  and  doubt  on  this  subject  seem  to  have  arisen  from  not  clearly 
distinguishing  between  a  receiving  as  accessory,  and  a  receiving  as  for  a  substan- 
tive felony.  In  some  of  the  cases  cited  above,  this  distinction  has  been  carefully 
observed.  "The  offence  is  not,"  said  Brayton  J.  in  The  State  v.  Hazard,  2 
Rhode  Island,  at  p.  480,  "as  was  said  by  Tindal  C.  J.  in  Rex  v.  Jervis,  ubi 
supra,  the  receiving  of  stolen  goods  from  any  particular  person,  but  the  receiving 
knowing  them  to  have  been  stolen ;  it  is  not  that  of  an  accessory  which  requires 
the  name  of  the  principal  to  be  alleged,  and  what  would  follow  necessarily,  that 
the  receipt  must  be  from  him  to  make  him  accessory.'' 

Where  one  charged  Woolford  with  stealing  a  gelding,  and  Lewis  with  receiving 
it,  knowing  it  to  have  been  "  «o  feloniously  stolen  as  aforesaid,"  and  Woolford 
was  acquitted ;  Patteson  J.  ruled  that  Lewis  could  not  be  convicted  upon  this 
indictment,  and  that  he  might  be  tried  on  another  indictment,  charging  him  with 
having  received  the  gelding,  knowing  it  to  have  been  stolen  by  some  person  un- 

1  In  Carrington'8  Supplement,  p.  125,  3d  ed.  (1828),  it  is  said  that  the  term  "substantive 
felony"  is  now  in  the  criminal  law.  The  term  is  used  to  denote  a  felony  which  may  stand 
or  be  tried  alone,  independently  of  the  felony  of  the  principal,  or  of  his  conviction. 
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known-.  Rex  ».  Woolford,  1  Moody  &  Robinson,  384.'  Commonwealth  v. 
King,  9  Gushing,  284,  on  the  authority  of  Rex  v.  Woolford.  Rex  v.  Elsworthy, 
1  Lewin  C.  C.  117.  But  a  contrary  doctrine  has  been  maintained.  The  State 
V.  Coppenburg,  2  Strobhart,  273.  The  People  ».  Caswell,  21  Wendell,  86.  1 
Gabbett  Crim.  Law,  841.  2  Deacon  Crim.  Law,  1092.  And  in  Regina  v.  Crad- 
dock,  as  reported  in  4  Cox  C.  C.  410,  Pollock  C.  B.  said:  "In  that  case  (Rex 
B.  Woolford)  the  learned  judge  seems  to  have  entertained  some  doubt  whether 
his  direction  was  right ;  but  it  became  unnecessary  to  consider  the  matter  fur- 
ther, as  the  prisoner  was  acquitted  altogether." 

In  Rex  V.  Walker,  3  Campbell,  264,  it  was  ruled  that  an  indictment  against 
an  accessory  before  the  fact  to  a  larceny,  which  stated  a  stealing  by  "  a  certain 
person  to  the  jurors  unknown,"  and  that  the  prisoner  incited,  &c.  "the  said 
person  unknown  "  to  commit  the  said  felony,  could  not  be  supported  where  the 
principal  felon  was  a  witness  before  the  grand  jury.  The  counsel  for  the  prose- 
cution, in  opening  the  case,  stated  that  the  grand  jury  had  found  the  bill  upon 
the  evidence  of  the  principa\,  who  acknowledged  that  he  had  stolen  the  goods  in 
question,  and  proposed  to  call  the  principal  as  a  witness  to  establish  the  guilt  of 
the  prisoner.  But  Le  Blanc  J.  interposed,  and  directed  an  acquittal.  He  said 
he  considered  the  indictment  wrong,  in  stating  that  the  wheat  had  been  stolen 
hy.  a  person  unknown ;  and  asked,  how  the  person  who  was  the  principal  felon 
could  be  alleged  to  be  unknown  to  the  jurors,  when  they  had  him  before  them, 
and  his  name  was  written  on  the  back  of  the  bill?  "  The  offence  must  not  only 
be  proved  as  charged,  but  it  must  be  charged  as  proved."  Bigelow  J.  in  Com- 
monwealth V.  Blood,  4  Gray,  at  p.  33. 

If  the  indictment  against  an  accessory  state  the  larceny  to  have  been  com- 
mitted by  some  person  to  the  jurors  unknown,  it  is  no  objection  that  the 'grand 
jury,  at  the  same  term  of  the  court,  find  an  indictment  for  the  principal  felony 
against  J.  S.  Rex  v.  Bush,  Russell  &  Ryan  C.  C.  372.  Commonwealth  v.  Hill, 
11  Gushing,  137. 

In  a  recent  case  in  England  the  indictment  in  the  first  count  charged  the  pris- 
oner with  larceny,  on  which  the  jury  found  a  verdict  of  not  guilty ;  in  a  subse- 
quent count,  the  prisoner  was  charged  with  having  received  the  article  "  so  as 
aforesaid  feloniously  stolen,"  on  which  the  jury  found  a  verdict  of  guilty.  It 
was  held  that  there  was  no  repugnancy;  for  that,  although  the  word  "aforesaid" 
in  a  subsequent  count  virtually  incorporates  all  the  necessary  averments  as  to 
time  and  place  in  that  count,  the  words,  "so  as  aforesaid  feloniously  stolen," 
did  not  necessarily  mean  that  the  article  had  been  stolen  by  the  person  named 
in  the  first  count,  but  only  that  it  had  before  then  been  feloniously  stolen  by 
some  person.  Regina  u.  Craddock,  2  Denison  G.  C.  31.  Temple  &  Mew  C.  G. 
361. 

The  first  count  charged  H.  Craddock  -frith  stealing  a  promissory  note  for  £10 
from  the  person  of  R.  Harvey ;  the  second  count  with  stealing  a  bank-note  for 
£10  from  the  person  of  the  said  R.  Harvey ;  and  the  last  count  with  feloniously 
receiving  "  the  goods  and  chattels  aforesaid,  so  as  aforesaid  felonioitsly  stolen" 
The  jury  found  the  prisoner  not  guilty  upon  the  first  two  counts,  but  guilty  of 
receiving  under  the  third  count ;  and,  upon  a  case  reserved,  it  was  contended 
1  Williams  J.  "  In  Rex  «.  Woolford,  there  was  no  repugnancy."  Martin  B. :  "  It  was  a  case 
of  variance."  Eegina  v.  Craddock,  2  Denison  C.  C.  at  p.  81. 
VOL.  II.  80 
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that  the  judgment  ought  to  be  arrested,  because  the  words  "  so  as  aforesaid" 
were  descriptive,  and  meant  "stolen  by  H.  Craddock  aforesaid." 

WiGHTMAN  J. :  "  Are  those  words  necessarily  descriptive  of  aU  the  incidents 
of  the  stealing  stated  in  the  other  counts  ?  Because,  if  they  are  capable  of  being 
construed  so  as  to  avoid  a  repugnancy,  the  court  will  give  them  a  construction 
which  will  support  the  indictment,  rather  than  one  which  will  vitiate  it.'' 

PoixocK  C.  B. :  "The  several  counts  are  wholly  independent  of  each  other. 
The  fact  of  the  prisoner  having  been  acquitted  on  the  first  two  counts  has  no 
bearing  whatever  on  the  charge  contained  in  the  third,  and  it  cannot  be  used  as 
evidence  on  that  count  either  for  or  against  him.  That  count  stands  or  falls  on 
its  own  merits.  If  it  must  be  taken  to  mean  the  goods  so  stolen  by  H.  Craddock, 
still  if  in  Tcrum  natursl  a  man  can  possibly  be  a  receiver  of  goods  stolen  by  him- 
self, which  he  clearly  may  be,  then  there  is  no  objection  to  this  indictment  on  its 
face.  Your  objection  being  solely  technical  may  be  met  by  an  answer  equally 
technical.  Assuming  the  count  to  allege  the  goods  to  have  been  stolen  by  the 
said  H.  Craddock,  then  after  verdict  we  must  assume  that  such  allegation  was 
proved.  It  is  quite  immaterial  that  there  may  seem  to  be  a  contradiction  on  the 
face  of  the  record  owing  to  the  acquittal  on  the  other  two  counts.  There  is  not 
necessarily  a  contradiction. 

WiGHTMAN  J. :  "I  see  no  necessity  for  construing  the  third  count  so  as  .to 
create  a  repugnancy ;  after  verdict  the  words  must  be  construed  ut  res  majus 
valeat  quam  pereat." 

Pollock  C.  B.  :  "The  court  are  all  of  opinion  that  the  conviction  is  right.  If 
we  hold  that  the  words  must  be  construed  as  you  suggest,  then  after  verdict  it 
must  be  taken  that  such  a  stealing  was  proved ;  if  on  the  other  hand,  as  some  of 
the  court  think,  the  words  need  not  be  construed  so  as  to  create  such  seeming 
repugnancy  the  objection  is  wholly  groundless." 

In  Regina  v.  Huntley,  Bell  C.  C.  238 ;  8  Cox  C.  C.  260,  the  prisoner  was 
charged  in  the  indictment  with  stealing  certain  goods  and  chattels,  and  in  the 
second  count  with  receiving  "  the  goods  and  chattels  aforesaid,  of  the  value 
aforesaid,  so  as  aforesaid  feloniously  stolen.''  He  was  acquitted  upon  the  first 
count,  but  convicted  upon  the  second ;  and  it  was  contended  that  the  conviction 
could  not  be  sustained,  because  a  person  cannot  be  said  to  have  feloniously  re- 
ceived goods  stolen  by  himself.  Erie  C.  J. :  "  We  are  of  opinion  that  the  words 
in  the  second  count, '  so  as  aforesaid  feloniously  stolen,'  may  be  construed  to  mean 
simply  '  stolen  goods,'  and  therefore  such  goods  as  the  prisoner  might  be  convicted 
of  receiving.  '  So  as  aforesaid'  is  an  immaterial  averment ;  the  conviction  there- 
fore can  be  sustained."  It  is  clear  that  a  person  may  steal,  hand  over  to  another, 
and  afterwards  receive  from  him  again,  and  so  be  both  a  principal  and  a  receiver, 
just  as  a  person  may  be  an  accessory  before  the  fact,  and  afterwards  receive  the 
goods  knowing  them  to  have  been  stolen.   2  Russell  on  Crimes,  667  note.  4th  ed. 

It  is  necessary  that  the  goods  received  shall  appear  to  be  the  very  goods 
stolen,  or  part  thereof.  A.  and  B.  were  indicted,  A.  for  stealing  six  bank-notes 
of  £100  each,  and  B.  for  receiving  "  the  said  notes."  A.  stole  the  notes, 
changed  them  into  notes  of  £20  each,  some  of  which  he  gave  to  B. ;  and  it  was 
held  that  B.  could  not  be  convicted,  for  he  did  not  receive  the  notes  that  were 
stolen.     Rex  v.  Walkley,  4  Carrington  &  Payne,  132.'    Therefore  if  the  goods 

1  "  It  is  conceived,"  writes  Mr.  Greaves,  "  that  no  indictment  could  be  framed  for  receiving 
the  proceeds  of  stolen  property.  The  section  only  applies  to  receiving  «Ae  chattel  stolen,  know- 
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stolen  have  been  altered  between  the  time  of  the  larceny  and  that  of  the  receipt, 
so  as  to  pass  under  a  new  denomination,  the  indictment  should  correspond  with 
the  fact.  Yet,  where  the  indictment  charged  the  principal  with  stealing  one  live 
sheep,  the  goods,  &c.  of  J.  L.  and  the  accessory  with  receiving  "twenty  pounds 
of  mutton,  part  of  the  goods,  &c.  so  as  aforesaid  feloniously  stolen,  &c."  the 
conviction  was  held  to  be  proper;  though  the  thing  received  passed  under  a 
different  denomination  from  that  which  was  stolen.  Bex  v.  Cowell,  2  East  F.  C. 
617,  781. 

It  is  laid  down  in  the  text-books  that  an  indictment  against  a  receiver  of  stolen 
goods,  charging  him  as  an  accessory,  need  not  allege  time  and  place  to  the  fact 
of  stealing  the  goods ;  it  is  sufficient  if  they  be  alleged  to  the  fact  of  the  receipt ; 
and  Stott's  Case,  2  East  P.  C.  761,  753,  780,  is  uniformly  cited  to  sustain  the 
proposition.  1  Gabbett  Crim.  Law,  840.  2  Russell  on  Crimes,  551.  4th  ed.  2 
Deacon  Crim.  Law,  1090.  1  Starkie  Crim.  PL  (ed.  1828)  169.  The  precedents 
also  in  2  Starkie  Crim.  PI.  483, '484,  of  indictments  for  misdemeanor  in  receiving 
stolen  goods,  appear  to  be  framed  on  Stott's  Case.  This  case  is  thus  stated  in 
2  East's  Pleas  of  the  Crown,  780 :  "  The  indictment  against  a  receiver  of  stolen 
goods  need  not  allege  time  and  place  to  the  fact  of  stealing  the  goods ;  it  is 
sufficient  if  they  be  alleged  to  the  fact  of  the  receipt.  This  was  expressly 
decided  upon  consideration  in  Stott's  Case,  upon  an  indictment  against  him  as  a 
receiver  of  pieces  of  iron,  which  was  removed  into  B.  R.  by  writ  of  error,  after 
judgment  against  him  of  imprisonment  by  the  Quarter  Sessions ;  though  ulti- 
mately the  court  gave  no  opinion  on  the  rest  of  the  case,  the  writ  of  error  being 
abandoned  by  the  prisoner.  It  appeared  on  inquiry  of  the  clerks  of  assize  of  the 
Western  and  Oxford  circuits,  and  of  the  clerk  of  arraigns  at  the  old  Bailey, 
that  such  had  always  been  the  form  of  indictment  used  by  them."  But  in  Regina 
».  O'Connor,  5  Queen's  Bench,  17,  36,  which  was  an  indictment  for  conspiracy, 
Lord  Denman  C.  J.  said:  "An  objection  was  also  taken  to  the  fourth  count,  on 
the  score  of  the  venue,  a  n\^terial  fact  being  alleged  without  place.  Stott's 
Case,  reported  in  2  East's  Ple4s  of  the  Crown,  was  thought  to  bear  directly  on 
this  doctrine,  and  was  not  successfully  distinguished  in  the  argument.  But  the 
Master  of  the  Crown  Office  has  found  the  paper  book  in  that  case,  on  which 
Ashhurst  J.  took  his  note  of  the  argument,  conducted  by  Lord  Abinger  on  the 
one  side,  and  the  late  Mr.  Justice  Vaughan  on  the  other,  in  Michaelmas  term 
1798.  The  indorsement  of  that  learned-  judge  intimates  that  the  case  stood  for 
further  argument.  The  prisoner  was  convicted  in  April,  and  then  sentenced  to 
twelve  montns'  imprisonment,  more  than  half  of  which  expired  before  the  argu- 
ment ;  and  there  is  every  reason  to  suppose  that  Sir  E.  H.  East  is  mistaken  in 
reporting  that  case  as  decided.  Indeed  he  himself  intimates,  at  p.  753,  that  if 
there  was  error  in  the  sentence,  it  might  possibly  have  been  amended  by 
being  changed  into  transportation  for  fourteen  years,  and  that  the  prisoner's 
counsel  was  aware  of  the  danger  that  might  attend  the  success  of  his  argu- 
ment." 

ing  that  chattel  to  have  been  stolen.  In  the  case  of  gold,  silver,  &o.  if  it  were  melted  after 
the  stealing,  an  indictment  for  receiving  it  might  be  supported,  because  it  would  still  be  the 
same  chattel,  though  altered  by  the  melting;  but  where  a  £100  note  is  changed  for  other 
notes,  the  identical  chattel  is  gone,  and  a  person  might  as  well  be  indicted  for  receiving  the 
money,  for  which  a  stolen  horse  was  sold,  as  for  receiving  the  proceeds  of  a  stolen  note." 
2  Russell  on  Crimes,  661  note.  4th  ed. 
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In  Indiana  it  has  been  decided  that  time  and  place  need  not  be  alleged  to  the 
fact  of  stealing  the  goods.  Holford  v.  The  State,  2  Blackford,  103.  Scott  J. 
delivered  the  opinion  of  the  court  as  follows:  "Holford  was  indicted  in  the 
Dearborn  Circuit  Court  for  receiving  stolen  goods ;  on  which  indictment  there 
was  a  verdict  of  conviction  and  judgment.  The  errors  assigned  are,  that  the 
indictment  does  not  allege  any  time  and  place  when  and  where  the  goods  were 
stolen ;  and  that  on  the  trial  there  was  no  evidence  to  prove  that  the  said  goods 
were  stolen  within  the  State  of  Indiana.  To  test  the  validity  of  the  errors 
assigned,  it  is  necessary  only  to  revert  to  the  statute  creating  the  offence.  The 
words  of  the  statute  are  as  follows ;  to  wit,  '  every  person  who  shall  buy  or  re- 
ceive stolen  goods,  knowing  the  same  to  be  stolen,  shall  upon  conviction  be 
punished,'  &c.  Rev.  Code,  1824,  p.  140.  In  an  indictment  every  material  fact 
ought  to  be  alleged  with  the  certainty  of  time  and  place ;  and  every  fact  is 
material  which  is  necessary  to  constitute  the  crime  charged  in  the  indictment. 
That  the  goods  mentioned  were  stolen  goods,  and  that  the  defendant  received 
them,  knowing  them  to  be  such,  were  material  facts  to  be  alleged  and  proved, 
because  they  are  the  facts  which  constitute  the  offence ;  but  the  time  and  place  of 
stealing  the  goods  need  not  be  alleged,  because  the  defendant  is  not  charged  with 
the  larceny.  If  it  were  necessary,  by  averment  and  proof,  to  connect  the  time 
and  place  of  the  stealing  with  the  act  of  receiving,  it  would  for  the  same  reason 
be  necessary  also  to  connect  the  «ame  circumstances  with  his  knowledge  of  the 
fact  that  the  goods  were  stolen.  If  such  were  the  law  no  offender  could  be  con- 
victed under  this  statute  without  proof,  not  only  of  his  having  received  stolen 
goods  knowing  them  to  be  such,  but  also  of  his  knowledge  of  the  precise  time 
and  place  of  the  original  larceny.  And  yet  it  is  easy  to  conceive  a  case  in  which 
a  man  might  be  guilty  of  the  offence  of  knowingly  receiving  stolen  goods,  with- 
out either  the  offender  or  the  witnesses  having  any  knowledge  of  the  time  and 
place  of  the  felonious  taking.  If  these  positions  be  correct  it  clearly  follows 
that  any  evidence  which  might  have  'arisen  in  thij  case,  going  to  show  the  time 
and  place  of  the  original  larceny,  was  unnecessary*to  support  the  charge  in  the 
indictment.'' 

As  the  guilty  knowledge  is  the  gist  of  the  offence,  it  is  obviously  essential  that 
the  averment  of  it  should  be  correctly  made.  Where  an  indictment  against  a 
receiver,  who  was  tried  with  the  principal,  contained  a  defective  statement  that 
the  receiver  knew  the  goods  to  have  stolen,  omitting  the  word  "been,"  the 
Judges  thought  the  indictment  to  be  bad,  this  being  the  gist  of  the  offence ;  but 
they  afterwards  took  time  to  consider.  Rex  v.  Kernon,  2  Russell  on  Crimes,  562. 
4th  ed.  But  in  Redman's  Case,  1  Leach  C.  C.  (4th  ed.)  477,  a  similar  averment 
was  held  to  be  sufficient.  And  where  an  indictment  charged  the  defendant,  by 
the  name  of  "Francis  Morris,"  with  receiving  stolen  goods,  "the  said  Thomas 
Morris  well  knowing,"  &c. ;  it  was  held  that  the  words,  "  the  said  Thomas  Mor- 
ris," might  be  rejected  as  surplusage ;  for  the  allegation  of  knowledge  would  then 
be  perfectly  consistent  with  the  preceding  matter.  Rex  v.  Morris,  1  Leach  C.  C. 
(4th  ed.)  109.  See  also  Regina  u.  Crespin,  11  Queen's  Bench,  913 ;  Common- 
wealth «.  Randall,  4  Gray,  36.  In  a  recent  case  a  count  alleged  that  the 
prisoner  received  the  goods  of  A.  B.,  "he  the  said  A.  B.  then  knowing  them 
to  have  been  stolen."  Upon  motion  in  arrest  of  judgment,  the  count  was  held 
to  be  fatally  defective  for  the  want  of  a  scienter.    Regina  v.  Larkin,  Dearsly  C. 


REGINA   V.   CASPAR.  469 

C.  365 ;  6  Cox  C.  C.  377.  Lord  Campbell  C.  J.  said :  "  How  can  the  name  be 
struck  out  P  The  next  antecedent  to  which  the  word  '  he '  refers  would  still  be 
the  prosecutor  and  not  the  prisoner.  In  Rex  v.  Morris,  ubi  supra,  it  was  a  mere 
misnomer ;  the  party  was  rightly  described  as  to  his  surname,  but  not  as  to  his 
Christian  name."  And  where  the  statute  makes  punishable  a  person  "  who  shall 
buy,  conceal,  or  receive  any  stolen  goods  and  chattels,  knowing  the  same  to  be 
stolen,  with  intent  to  defraud  the  owner,"  &c. ;  this  intent  of  course  must  be 
alleged  in  the  indictment.  Pelts  v.  The  State,  3  Blackford,  28.  And  see  Hurell 
V.  The  State,  5  Humphreys,  68. 

The  Revised  Statutes  of  Massachusetts,  ch.  126,  §  20,  enacts  that  "  Every  per- 
son who  shall  buy,  receive,  or  aid  in  the  concealment  of  any  stolen  money, 
goods,  or  property,  knowing  the  same  to  have  been  stolen,  shall  be  punished," 
&o.  This  section  describes  only  one  offence  which  may  be  committed  either  by 
buying,  receiving,  or  aiding  in  the  concealment  of  stolen  goods ;  and  an  indict- 
ment charging  a  defendant  with  buying,  receiving,  and  aiding  in  the  concealment 
of  such  goods,  charges  only  one  offence.  Stevens  v.  The  Commonwealth,  6  Met- 
calf,  241.  The  State  v.  Nelson,  29  Maine,  329.  But  see  contri.  The  State  v.  Mmv 
phy,  6  Alabama,  845.  Where  an  indictment  charges  a  defendant  with  receiving 
various  articles  of  stolen  property,  knowing  them  to  be  stolen,  and  specifically 
describes  each  article,  and  avers  the  value  thereof,  and  he  pleads  that  he  is 
"  guilty  of  receiving  fifty  dollars'  worth  of  said  property,  in  manner  and  form  as 
set  forth  in  the  indictment,"  no  valid  judgment  can  be  rendered  against  him  on 
such  plea.  O'Connell  v.  The  Commonwealth,  7  Metcalf,  460.  The  indictment  must 
allege  that  the  property  was  received  with  a  felonious  or  fraudulent  intent.  The 
People  V.  Johnson,  1  Parker  C.  C.  564. 

In  New  York  in  an  indictment  upon  a  statute  of  that  State,  which  enacts  that 
"  every  person  who  shall  buy,  or  receive  in  any  manner,  upon  any  consideration, 
any  personal  property,"  &c.  it  is  not  necessary  to  allege  that  the  property  stolen 
was  received  upon  any  consideration  passing  between  the  thief  and  the  receiver. 
Hopkins  v.  The  People,  12  Wendell,  76.  "  It  is  obvious,"  said  Nelson  C.  J., 
"  that  the  intent  and  meaning  of  the  act  is  to  make  it  an  offence  for  any  person 
to  buy  or  receive  in  any  manner,  or  upon  any  consideration,  goods,  knowing 
them  to  be  stolen ;  and  so  the  section  was  reported  by  the  revisers.  The  buying 
or  receiving  goods  upon  a  consideration  was,  no  doubt,  specified  particularly 
with  a  view  to  rebut  any  pretence  that  might  be  set  up  by  way  of  defence,  that 
the  goods  were  purchased  for  a  valuable  consideration.  It  would  be  strange 
indeed  that  the  legisltture  should  have  intended  to  restrict  the  offence  to  cases 
where  the  property  was  received  upon  consideration  passing  between  the  thief 
and  receiver,  and  not  embrace  cases  where  it  was  received  without  consideration. 
The  offence  is  the  receiving  of  goods  knowing  them  to  have  been  stolen ;  and 
whether  received  upon  or  without  consideration,  does  not  affect  the  criminality 
of  the  act." 

In  The  State  v.  Watson,  3  Rhode  Island,  114,  it  is  decided  that  in  an  indict- 
ment for  receiving  stolen  goods  it  is  not  requisite  to  assign  a  money  value  to 
every  article  received.  It  is  sufficient  if  the  description  of  the  goods  be  such  as 
to  show  that  they  are  of  some  value.  The  indictment  alleged  that  all  the  articles 
collectively  were  of  the  value  of  seventy  dollars.  The  jury  found  by  their  ver- 
dict that  the  defendant  received  only  a  part  of  the  articles  enumerated.    Staples 
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C.  J.  delivered  the  opinion  of  the  court :  "  Unless  there  be  some  intrinsic  value 
in  a  thing,  no  person  taking  it  can  be  guilty  of  theft ;  nor  can  a  person  be  guilty 
of  receiving  a  thing  as  stolen,  knowing  it  to  be  stolen,  unless  it  be  a  thing  the 
taking  of  which  would  be  theft.  The  description  in  the  indictment,  of  which  the 
jury  found  that  the  defendant  did  receive,  knowing  them  to  be  stolen,  imported 
an  intrinsic  value  in  them.'  The  jurisdiction  of  this  court  over  this  offence  does 
not  depend  on  the  value  of  the  stolen  goods  received.  If  they  are  of  any  value 
the  court  has  jurisdiction.  It  was  not  necessary  to  allege  or  prove  any  specific 
value,  in  order  to  confer  jurisdiction  on  the  court.  The  common-law  jurisdic- 
tion between  grand  and  petit  larceny  has  been  long  abolished  in  this  State.  It 
was  not  necessary  therefore  to  allege  or  prove  any  specific  value,  in  order  to 
define  the  offence  committed ;  and  as  the  punishment  does  in  no  sense  depend  on 
the  value,  it  was  not  necessary  to  allege  or  prove  any  specific  value  in  order  to 
the  infliction  of  the  kind  or  amount  of  punishment.  There  seems  therefore  no 
reason  for  burdening  the  record  with  allegations  of  the  value  of  goods  stolen, 
if  the  description  of  them  be  such  as  to  show  that  they  were  of  some  value." 

The  State  v.  Watson  is  partially  in  conflict  with  the  well-considered  and  cor- 
rectly decided  case,  Hope  v.  The  Commonwealth,  9  Metcalf,  134.  "  The  well- 
settled  practice,"  said  Dewey  J.,  "  has  been  that  of  stating  in  the  indictment  the 
value  of  the  article  alleged  to  have  been  stolen.  Such  is  the  rule,  as  stated  in  2 
Hale  P.  C.  182;  3  Chitty  Crim.  Law  (4th  Amer.  ed.)  947  a;  1  Ibid.  238;  and 
Commonwealth  v.  Smith,  1  Massachusetts,  245.  The  reason  for  requiring  this 
allegation  and  finding  of  value  may  have  been  originally  that  a  distinction  might 
appear  between  the  offences  of  grand  and  petit  larceny,  in  reference  to  the 
extent  of  punishment ;  that  being  graduated  in  some  measure  by  the  value  of 
the  article  stolen.  Our  statutes  prescribe  the  punishment  for  larceny  with  refer- 
ence to  the  value  of  the  property  stolen ;  and  for  this  reason,  as  well  as  because 
it  is  in  conformity  with  long-established  practice,  the  court  are  of  opinion  that 
the  value  of  the  property  alleged  to  be  stolen  must  be  set  forth  in  the  indictment, 
and  that  where  an  indictment  alleges  a  larceny  of  various  articles,  and  adds  only 
the  collective  value  of  the  whole,  such  allegation  is  not  sufficient  where  the 
defendant  is  not  found  guilty  of  the  larceny  of  the  whole." 

An  indictment  against  A.  B.  as  principal  and  C.  D.  as  accessory,  charged  that 
A.  B.  "  feloniously  did  steal,  take  and  carry"  certain  goods,  omitting  the  word 
"  away,''  and  that  C.  D.  received  and  concealed  said  goods  "  so  as  aforesaid  felo- 
niously stolen,  well  knowing  them  to  have  been  stolen,  taken,  and  carried  away  as 
aforesaid."  The  omission  of  the  word  ' '  away  "  was  held  torender  the  indictment 
insufficient  to  support  a  conviction  against  either  defendant.  Commonwealth  ». 
Adams,  7  Gray,  43.  But  an  indictment  for  a  substantive  felony,  is  sufficient 
which  alleges  that  the  goods  were  "  feloniously  stolen,"  and  that  the  defendant 
received  them  "knowing  the  same  to  have  been  feloniously  stolen,"  is  sufficient, 
without  adding  the  words  "  taken  and  carried  away."  Commonwealth  v.  Lake- 
man,  5  Gray,  82. 

An  indictment  upon  the  7  &  8  Geo.  IV.  ch.  29,  §  55,  for  receiving  goods 
which  have  been  obtained  by  false  pretences,  must  allege  the  goods  to  have  been 
obtained  by  false  pretences,  and  that  the  receiver  knew  that  they  were  so  ob- 

1  The  value  of  this  case  is  impaired  from  the  fact,  that  the  indictment  is  not  set  out  in  the 
report. 
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tained.  The  indictment  stated  that  the  prisoner  unlawfully  did  receive  of  a 
certain  evil-disposed  person  one  shoulder  of  mutton  of  the  weight  of  seven 
pounds  of  the  value,  &c.  of  the  goods  and  chattels  of  T.  W.,  which  said  goods 
and  chattels  had  been  then  lately  before,  to  wit,  on  &c.  at  &c.  unlawfully 
obtained,  taken  and  carried  away,  she  the  prisoner  at  the  time  of  her  so  receiving 
the  said  goods  and  chattels  well  knowing  the  said  goods  and  chattels  to  have 
been  unlawfully  obtained,  taken  and  carried  away :  after  a  verdict  of  guilty  it 
was  moved  in  arrest  of  judgment  that  the  offence  was  not  brought  within  the  7 
&  8  Geo.  IV.  ch.  29,  §  65,  unless  it  appeared  in  the  indictment  that  the  goods 
had  been  obtained  by  false  pretences,  and  that  the  receiver  knew  them  to  be  so 
unlawfully  obtained ;  and,  upon  a  case  reserved,  the  Judges  were  unanimously 
of  the  opinion  that  the  indictment  was  bad,  on  the  ground  stated  in  the  motion 
in  arrest  of  judgment.  Regina  v.  Wilson,  2  Moody  C.  C.  52.  And  it  has  been 
held  that  an  indictment  for  receiving  goods  obtained  by  false  pretences  must 
allege  the  false  pretences  in  the  same  manner  as  an  indictment  for  obtaining  the 
goods  by  false  pretences,  and  if  it  do  not  it  is  bad  on  demurrer  or  motion  to 
quash.     Regina  v.  Hill,  2  Russell  on  Crimes,  554.  4th  ed. 

With  respect  to  the  form  of  the  indictment  it  is  further  to  be  observed  that 
in  the  case  of  Rex  v.  Galloway,  1  Moody  C.  C.  234,  and  in  Rex  ».  Madden,  1 
Moody  C.  C.  277 ;  1  Lewin  C.  C.  83,  it  was  decided  by  the  Judges  unanimously^ 
that  it  was  no  objection  in  point  of  law  that  an  indictment  charges  prisoners  in 
one  count  as  principals  in  stealing  the  goods,  and  in  another  as  receivers ;  but 
the  Judges  were  equally  divided  on  the  question,  whether  the  prosecutor  should, 
not  have  been  put  to  his  election,  and  thereupon  they  all  agreed  that  directions 
should  be  given  to  the  respective  clerks  not  in  future  to  put  both  charges  in  the 
same  indictment. 

A  principal  and  accessory  may  be  indicted  jointly  or  separately.  1  Hale  P.  C. 
623.  Foster  Crown  Law,  366.  Commonwealth  v.  Adams,  7  Gray,  48.  The 
felony  of  the  principal  is  as  distinct  from  the  felony  of  the  accessory,  as  the 
felony  of  one  receiver  from  the  felony  of  another  receiver,  and  there  is  stronger 
ground  for  the  principal  and  receiver  being  tried  separately,  than  for  separate 
receivers  being  tried  separately,  inasmuch  as  evidence  may  be  admissible  against 
the  principal,  which  is  not  admissible  against  the  receiver ;  Rex  v.  Turner,  1 
Moody  C.  C.  347 ;  and  the  receiver  may  be  prejudiced  by  the  reception  of  such 
evidence.  Where  a  principal  and  a  receiver  are  included  in  the  same  indictment, 
the  receiver  may  be  charged  in  one  count  with  receiving  the  goods  from  the 
principal,  and  in  another  count  with  a  substantive  felony  for  receiving  them  from 
an  evil-disposed  person.  The  indictment  charged  four  prisoners  with  a  burglary 
and  stealing  a  number  of  articles,  and  the  fifth  prisoner  with  receiving  a  part  of 
the  stolen  goods  from  the  other  prisoners,  and  another  count  charged  the  fifth 
prisoner  with  a  substantive  felony  in  receiving  the  same  part  of  the  goods  from 
a  certain  evil-disposed  person.  Parke  B. :  "There  was  an  objection  taken  on 
the  ground  of  a  misjoinder  of  counts,  where  a  count  for  receiving  was  added  as 
for  a  substantive  felony..  I  had  some  doubt  on  the  point ;  but  I  have  conferred 
with  my  Brother  Bollard,  and  look-ed  at  authorities,  and  I  now  find  that  it  is  a 
matter  quite  in  the  discretion  of  the  judge.  It  is  not  open  to  a  demurrer ;  neither 
is  it  a  ground  for  quashing  the  indictment.  Therefore  whenever  it  is  clear  that 
there  is  only  one  offence,  and  the  joinder  of  the  counts  cannot  prejudice  the 
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prisoner,  we  think  that  the  objection  ought  not  to  prevail."  Rex  v.  Austin,  7 
Carrington  &  Payne,  796.  In  Rex  v.  Hartall,  7,Carrington  &  Payne,  476,  a  count 
charging  Hartall  and  Nealwith  a  burglary  and  stealing  sundry  articles,  and  Mole 
with  receiving  part  of  the  articles  stolen,  and  Horseman  with  receiving  other  part 
of  the  articles,  was  joined  with  a  count  charging  Mole  and  Horseman  with  the 
substantive  felony  of  jointly  receiving  all  the  articles,  and  with  counts  charging 
Mole  and  Horseman  separately  with  a  separate  substantive  felony,  in  each  separ- 
ately receiving  a  part  of  the  articles  stolen.  And  it  appeared  that  Mole  and  Horse- 
man had  received  part  of  the  stolen  property  on  different  occasions,  and  quite  un- 
connectedly  with  one  another ;  it  was  objected,  that  as  distinct  felonies  had  been 
committed  by  Mole  and  Horseman,  each  ought  to  have  been  tried  separately ;  but 
Littledale  J.  held  that  all  the  prisoners  might  be  convicted  upon  this  indictment. 
In  Regina  v.  Hayes,  2  Moody  &  Robinson,  155,  the  prisoners  were  indicted  for 
stealing  a  sheep,  and  two  others  separately  in  distinct  counts  for  receiving  separate 
parts  of  the  mutton  so  stolen,  and  all  the  prisoners  were  found  guilty.  It  was  moved 
in  arrest  of  judgment  on  the  part  of  the  receivers,  on  the  ground  that  they  were 
charged  with  separate  felonies,  for  which  they  ought  to  have  been  indicted  sepa- 
rately. Parke  B. :  "  The  objection  forms  no  ground  for  a  motion  in  arrest  of  judg- 
ment. If  there  had  been  any  thing  in  the  point,  you  ought  to  have  asked  me  to 
put  the  prosecutor  to  his  election,  if  justice  had  required  the  separation,  while  the 
trial  was  going  on ;  but  you  can  take  no  advantage  of  the  objection  after  verdict." 
But  where  some  prisoners  are  indicted  as  principals  and  some  as  receivers,  and 
the  indictment  contains,  as  it  well  may;  Rex  v.  Austin,  7  Carrington  &  Payne, 
796  ;  separate  counts  against  each  receiver  for  a  substantive  felony,  although  all 
the  principals  are  acquitted,  the  receivers  may  be  convicted  and  sentenced.  An 
indictment  charged  three  prisoners  with  stealing  a  carpet  bag  and  a  number  ol 
articles  therein  contained,  and  two  other  prisoners  with  receiving  separately 
certain  of  the  goods  so  stolen  as  aforesaid,  and  there  were  two  other  counts, 
each  of  them  charging  one  of  the  two  last-mentioned  prisoners  with  a  substantive 
felony  in  separately  receiving  portions  of  the  same  goods,  and  the  jury  acquitted 
the  three  principals,  but  found  the  receivers  guilty;  it  was  moved,  in  arrest  of 
judgment,  that  the  principals  having  been  acquitted,  no  judgment  could  be  given 
against  the  receivers ;  that  a  larceny  committed  by  another  person  could  not  be 
given  in  evidence  upon  this  indictment,  and  although  a  count  for  a  substantive 
felony  might  be  inserted,  such  count  was  only  introduced  to  prevent  an  acquittal, 
if  it  turned  out  that  the  property  was  received  from  some  other  person,  but  still 
the  principal  must  be  proved  to  have  committed  the  felony ;  but  Gurney  B.  over- 
ruled the  objection,  and  judgment  was  given  against  the  receivers.  .  Regina  v. 
Pulham,  9  Carrington  &  Payne,  80. 

A  count  charging  a  person  with  being  accessory  before  the  fact  may  be  joined 
with  a  count  charging  him  with  being  accessory  after  the  fact  to  the  same  felony, 
and  the  prosecutor  cannot  be  compelled  to  elect  upon  which  he  will  proceed,  as 
the  party  may  be  found  guilty  upon  both.  Regina  v.  Blackson,  8  Carrington  & 
Payne,  43,  Parke  B.  and  Patteson  J.  And  so  a  count  charging  the  prisoner  as 
accessory  before  the  fact  may  be  joined  with  a  count  for  receiving,  and  the  pris- 
oner may  be  convicted  on  both.  Erie  C.  J.  "  Upon  this  evidence  the  jury  might 
reasonably  and  logically  convict  the  prisoner  of  stealing  as  an  accessory  before 
the  fact,  and  there  is  no  inconsistency  in  saying  that  he  is  guilty  of  being  an 
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accessory  before  the  fact,  and  that  he  received  the  goods  knowing  them  to  have' 
been  stolen."  Regina  v..  Hughes,  Bell  C.  C.  242 ;  8  Cox  C.  C.  278.  A  count 
charging  the  prisoner  as  principal  may  be  joined  with  a  count  for  receiving,  and 
the  prisoner  may  be  convicted  on  both.  Regina  v.  Blackson,  ubi  supra.  Com- 
monwealth V.  O'Connell,  12  Allen,  451.  And  a  case  has  occurred  in  which  a 
party  was  indicted  for  receiving  stolen  goods,  and  also  for  receiving,  harboring 
and  comforting  the  felons,  and  the  prisoner  was  convicted.  Anonymous,  men- 
tioned by  Parke  B.  in  Regina  v.  Blackson,  8  Carrington  &  Payne,  at  p.  44.  In 
many  cases  it  is  advisable  to  insert  such  counts,  as  the  evidence  may  fail  to  prove 
the  receipt  of  the  stolen  property,  and  yet  may  be  sufficient  to  obtain  a  convic-  • 
tion  for  comforting  and  assisting  the  felon. 

In  America  it  has  been  held  that  counts  for  stealing  and  receiving  stolen  goods 
may  be  joined  in  the  same  indictment,  and  although  in  his  discretion  the  judge 
may  put  the  prosecutor  to  his  election,  he  will  not  do  so  whenever  it  is  clear  that 
there  is  only  one  offence,  and  the  joinder  of  counts  cannot  prejudice  the  defend- 
ant. Hampton  v.  The  State,  8  Humphrey,  69.  The  State  v.  Hazard,  2  Rhode 
Island,  474.  Weinzorpflin  v.  The  State,  8  Blackford,  186.  In  Hampton  v. 
The  State,  above  cited,  the  indictment  contained  two  counts,  one  for  stealing, 
the  other  for  receiving.  The  motion  to  compel  an  election  was  made  before  plea 
pleaded,  and  it  was  held  that  it  is  discretionary  with  the  court  either  to  quash 
the  indictment  or  compel  an  election  ;  but  that  it  is  no  ground  for  error  or  motion 
in  arrest  of  judgment. 

In  Regina  v.  Perkins,  2  Denison  C.  C.  459,  it  was  decided  that  a  principal  in 
the  second  degree,  particeps  criminis,  cannot  at  the  same  time  be  convicted  as  a 
receiver.  Alderson  B. .  "If  one  burglar  stands  outside  a  window  while  another 
plunders  the  house,  and  hands  out  the  goods  to  him,  he  surely  could  not  be 
indicted  as  a  receiver."  "  This  case,"  says  Mr.  Greaves,  "  must  not  be  taken  to 
decide  that  a  principal  cannot,  under  any  circumstances,  be  a  receiver,  as  the 
marginal  note  would  seem  to  indicate.  If  a  principal  were  to  deliver  the  goods 
to  another,  and  afterwards  at  a  distance  from  the  place  where  the  felony  was 
committed  were  to  receive  them  again,  there  can  be  no  doubt  that  he  might  be 
convicted  as  a  receiver."  1  Russell  on  Crimea,  53  note.  4th  ed.  And  where  a 
prisoner  is  charged  in  two  counts  with  stealing  and  receiving,  the  jury  may 
return  a  verdict  of  guilty  on  the  latter  count,  if  warranted  by  the  evidence, 
although  the  evidence  is  also  consistent  with  the  prisoner  having  been  a  principal 
in  the  second  degree  in  stealing.  Regina  v.  Hilton,  Bell  C.  C.  20.  In  Regina 
V.  Perkins  it  was  stated  as  a  fact  that  the  prisoner  was  a  principal.  The  jury 
negatived  that  in  Regina  v.  Hilton. 

If  two  persons  are  charged  jointly  with  receiving  stolen  goods,  a  joint  act  of 
receiving  must  be  proved ;  and  proof  that  one  received  in  the  absence  of  the 
other  and  afterwards  delivered  to  him  will  not  suffice.  Successive  receivers  are 
all  separate  receivers,  and  all  punishable  as  such.  Rex  v.  Messingham,  1  Moody 
C.  C.  267.  The  case  of  Regina  v.  Dovey,  2  Denison  C.  C.  86,  and  other  cases 
subsequent  to  that  of  Rex  v.  Messingham,  explain  and  illustrate  the  principle 
and  the  extent  to  which  it  is  to  be  carried  in  the  matter  of  charging  a  joint 
felony  in  receiving  stolen  goods,  knowing  them  to  be  such.  To  sustain  a  joint 
charge  against  two  for  one  and  the  same  offence,  there  must  be  a  joint  receipt 
at  one  and  the  same  time ;  and  a  receipt  of  goods  by  one  of  the  parties  at  one 
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"time  and  place,  and  a  subsequent  receipt  by  another,  will  not  sustain  the  joint 
charge,  but  will  authorize  the  conviction  of  the  party  who  first  received  them. 
He  is  properly  found  guilty  of  the  offence  of  receiving  stolen  goods.  So  the 
entire  acquittal  of  one  of  two  parties  charged  exonerates  that  party,  but  leaves 
the  indictment  valid  and  effectual  as  against  the  one  found  guilty  by  the  jury. 
There  is  nothing  in  this  class  of  cases  to  take  them  out  of  the  ordinary  rule  of 
entering  judgment  of  conviction  against  a  party  found  guilty  by  the  jury,  where 
the  evidence  has  been  found  insufficient  to  sustain  the  indictment  against  another 
alleged  participator.  Commonwealth  v.  Slate,  11  Gray,  60.  Kegina  v.  Matthews, 
1  Denison  C.  C.  596.  The  State  v.  Smith,  87  Missouri,  58.  Kegina  i>.  Rear- 
don,  Law  Kep.  1  C.  C.  31 ;  10  Cox  C.  C.  241. 

A  person  receiving,  at  the  same  time  and  in  the  same  package,  a  quantity  of 
stolen  goods,  the  property  of  several  persons,  knowing  them  to  have  been  stolen, 
is  guilty  of  several  offences,  for  which  there  may  be  several  indictments  and 
convictions.  Commonwealth  v.  Andrews,  2  Massachusetts,  409.  Or  a  single 
count  may  embrace  the  whole.     The  State  v.  Nelson,  329. 

In  an  indictment  against  a  married  woman,  for  receiving  stolen  goods,  it  is 
unnecessary  to  aver  that,  at  the  time,  she  was  not  acting  under  the  coercion  of 
her  husband.     The  State  v.  Nelson,  29  Maine,  329. 


Commonwealth  v.  McDonald.^ 

March  Term  1850. 

Attempt  to  commit  Larceny  ly  Stealing  from  the  Person. 

In  an  indictment  for  an  attempt  to  commit  a  larceny  from  the  person  of  an  individual 
by  picking  his  pocket,  it  is  not  necessary  to  allege  or  prove,  that  such  party,  at  the 
time  of  the  attempt,  had  any  thing  in  his  pocket,  which  could  be  the  subject  of 
larceny. . 

The  defendant  was  indicted  in  the  Municipal  Court,  and  there 
tried  before  Mellen  J.  for  an  attempt  to  commit  a  larceny  from 
the  person. 

The  indictment  alleged,  that  the  defendant,  on  the  19th  of  May 
1849,  at  Boston  in  this  county,  "  did  attempt  to  commit  an 
offence  prohibited  by  law ;  to  wit,  did  attempt,  with  force  and 
arms,  to  steal  feloniously  and  take  and  carry  away  from  the  per- 
son of  a  certain  man,  whose  name  to  said  jurors  as  yet  is  not 
known,  his  personal  property,  then  in  his  pocket  and  in  his  pos- 
session, the  name  of  said  property  not  being  known  to  said  jurors, 

'  6  Cashing,  365. 
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and  the  value  of  said  property  not  being  known  to  said  jurors,  that 
being  an  oifence  prohibited  by  law,  and  in  such  attempt  did  then 
and  there  do  a  certain  overt  act  towards  the  commission  of  said 
offence ;  to  wit,  did  then  and  there,  with  force  and  arms,  feloni- 
ously, and  with  intent  then  and  there  feloniously  to  steal,  take, 
and  carry  away  said  person's  said  property,  then  and  there  being 
in  his  pocket  on  his  person,  thrust,  insert,  put,  and  place  his  said 
McDonald's  hand  into  the  pocket  privily  and  secretly  of  said  man, 
without  his  knowledge  and  against  hip  will,  but  said  McDonald  then 
and  there  did  fail  in  the  perpetration  of  said  offence  of  stealing  from 
the  person  of  said  man,  and  was  intercepted  and  prevented  in  the 
execution  of  the  same,  against  the  peace,  &c." 

At  the  trial,  there  being  no  evidence  on  the  part  of  the  prose- 
cution, that  the  individual,  from  whom  the  defendant  was  charged 
with  an  attempt  to  steal,  had  any  property  upon  his  person,  at  the 
time  of  the  alleged  attempt,  the  defendant  asked  the  judge  to  rule, 
that  the  indictment  could  not  be  sustained. 

The  defendant  also  objected,  that  the  indictment,  not  containing 
any  allegation  that  the  party  had  any  property  upon  his  person, 
was  wholly  insuflScient  in  law. 

But  the  presiding  judge  ruled  otherwise  upon  both  points,  and 
the  jury  thereupon  returning  a  verdict  of  guilty,  the  defendant 
excepted. 

T.  Willey,  for  the  defendant. 

Clifford,  Attorney  General,  for  the  Commonwealth. 

Fletcher  J.  This  is  an  indictment  against  the  defendant  on 
the  twelfth  section  of  the  one  hundred  and  thirty-third  chapter  of 
the  Revised  Statutes,  which  provides,  that  "  Every  person,  who 
shall  attempt  to  commit  an  offence  prohibited  by  law,  and  in  such 
attempt  shall  do  any  act  toward  the  commission  of  such  offence, 
but  shall  fail  in  the  perpetration,  or  shall  be  interrupted  or  pre- 
vented in  the  execution  of  the  same,  when  no  express  provision  is 
made  by  law  for  the  punishment  of  such  attempt,  shall  be  pun- 
ished as  follows,"  &c. 

It  is  insisted,  on  the  part  of  the  defendant,  that  the  indictment 
should  have  set  out  particularly  the  property  of  the  unknown  per- 
son, which  the  defendant  attempted  to  steal,  with  an  allegation  of 
its  value ;  and  his  counsel  endeavors  to  maintain  this  proposition, 
by  arguments  and  authorities  applicable  to  indictments  for  larceny. 
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But  the  offence  charged  in  this  indictment  is  a  peculiar  statutory 
offence,  entirely  different  and  distinct  from  that  of  larceny;  so 
that  arguments  and  authorities  applicable  to  the  one  are  wholly 
inapplicable  and  irrelevant  to  the  other. 

By  the  statute,  every  person,  who  shall  attempt  to  commit  an 
offence  prohibited  by  law,  and  shall  in  such  attempt  do  any  act 
towards  the  commission  of  such  offence,  but  shall  fail  in  the  per- 
petration, may  be  indicted  and  punished.  In  the  present  case, 
the  indictment  charges,  that  the  defendant  attempted  to  steal  from 
a  person  unknown,  which  was  an  act  prohibited  by  law,  and  in 
such  attempt  did  an  act  towards  the  commission  of  such  offence, 
by  thrusting  his  hand  into  the  pocket  of  such  unknown  person, 
and  that  he  failed  in  the  perpetration  of  the  offence.  These  are  all 
the  facts  which  the  statute  requires  to  be  alleged  and  proved,  in 
order  to  make  out  this  statutory  offence. 

As  the  punishment  of  stealing  from  the  person  does  not  depend 
on  the  amount  stolen,  there  was  no  occasion  for  any  allegation  as 
to  value  in  this  indictment.  It  was  not  necessary  to  describe  the 
particular  goods  attempted  to  be  stolen,  nor  was  it  necessary  that 
there  should  have  been  any  thing  in  the  pocket  of  the  unknown 
person  which  could  have  been  stolen.  The  offence  was  complete 
by  the  general  attempt  to  steal,  and  the  act  done  towards  the 
commission  of  the  offence  by  the  defendant,  by  thrusting  his  hand 
into  the  pocket  of  the  unknown  person.  It  was  not  an  intent 
merely ;  by  the  act  done  it  became  an  attempt. 

But  it  was  said  in  argument  for  the  defendant,  that  he  could 
not  be  said  to  have  attempted  to  steal  the  property  of  the  unknown 
person,  if  there  was  no  property  to  be  stolen ;  and  that  therefore 
the  indictment  should  have  set  out  the  property  and  shown  the 
existence  and  nature  of  it  by  the  proof.  But  it  will  appear,  at 
once,  by  a  simple  reference  to  the  import  of  the  term  "  attempt," 
that  this  proposition  cannot  be  maintained.  To  attempt  is  to 
make  an  effort  to  effect  some  object,  to  make  a  trial  or  experiment, 
to  endeavor,  to  use  exertion  for  some  purpose.  A  man  may  make 
an  attempt,  an  effort,  a  trial,  to  steal,  by  breaking  open  a  trunk, 
and  be  disappointed  in  not  finding  the  object  of  pursuit,  and  so  not 
steal  in  fact.  Still  he  remains  nevertheless  chargeable  with  the 
attempt,  and  with  the  act  done  towards  the  commission  of  the  theft. 
So  a  man  may  make  an  attempt,  an  experiment,  to  pick  a  pocket, 
by  thrusting  his  hand  into  it,  and  not  succeed,  because  there  hap- 
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pens  to  be  nothing  in  the  pocket.  Still  he  has  clearly  made  the 
attempt,  and  done  the  act  towards  the  commission  of  the  offence. 
So  in  the  present  case,  it  is  not  probable,  that  the  defendant  had 
in  view  any  particular  article,  or  had  any  knowledge  whether  or 
not  there  was  any  thing  in  the  pocket  of  the  unknown  person ;  but 
he  attempted  to  pick  the  pocket  of  whatever  he  might  find  in  it,  if 
haply  he  should  find  any  thing;  and  the  attempt,  with  the  act 
done  of  thrusting  his  hand  into  the  pocket,  made  the  offence 
complete.  It  was  an  experiment,  and  an  experiment  which,  in  the 
language  of  the  statute,  failed  ;  and  it  is  as  much  within  the  terms 
and  meaning  of  the  statute,  if  it  failed  by  reason  of  there  being 
nothing  in  the  pocket,  as  if  it  had  failed  from  any  other  cause. 
The  following  cases  fully  support  the  view  taken  in  this  case,  and 
I  am  not  aware  of  any  opposing  authorities.  The  King  v.  Hig- 
gins,  2  East,  5.  The  People  v.  Bush,  4  Hill,  133.  Josslyn  v. 
The  Commonwealth,  6  Metcalf,  236.  Kogers  v.  The  Common- 
wealth, 5  Sergeant  &  Rawle,  463. 

This  decision  is  confined  to  the  particular  case  under  consider- 
ation, of  an  attempt  to  steal  from  the  person ;  as  there  may  per- 
haps be  cases  of  attempts  to  steal,  where  it  would  be  necessary  to 
set  out  the  particular  property  attempted  to  be  stolen,  and  the 
value.  It  not  being  necessary,  in  the  present  case,  to  set  out  in 
the  indictment  the  property  attempted  to  be  stolen,  the  defendant's 
exception  to  the  ruling  of  the  judge,  that  there  need  be  no  evi- 
dence of  any  property  in  the  pocket  of  the  unknown  person,  can- 
not, of  course,  be  sustained,  unless  such  evidence  was  made 
necessary  by  the  allegations  in  the  indictment. 

The  indictment  alleges  that  the  defendant  attempted  to  steal 
from  the  unknown  person  his  personal  property  then  in  his  pocket, 
and  in  his  possession,  neither  the  name  nor  the  value  of  the  prop- 
erty being  known  to  the  jurors.  But  this  allegation  is  wholly 
unnecessary  and  immaterial,  and  may  be  stricken  out;  and  the 
indictment  will  still  remain  sufficient,  and  contain  all  the  allega- 
tions necessary  to  make  out  the  offence  against  the  defendant,  and 
to  warrant  the  conviction. 

It  not  being  necessary  to  allege,  that  there  was  any  thing  in  the 
pocket  of  the  unknown  person,  and  as  all  that  part  of  the  indict- 
ment may  be  stricken  out,  the  ruling  of  the  court,  that  there  need 
be  no  evidence  of  any  property  in  the  pocket  of  the  person  was 
correct,  and  is  fully  supported  by  authority.  Roscoe  Crim.  Ev. 
100.  Exceptions  overruled. 
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Eegina  V.  Collins.^ 

.     1864. 

Attempt  to  commit  Larceny  by  Stealing  from  the  Person. 

There  can  only  be  an  attempt  to  commit  an  act,  when  there  is  such  a  beginning  as, 

if  uninterrupted,  would  end  in  the  completion  of  the  act. 
The  prisoner  was  indicted  for  attempting  to  commit  a  felony  by  putting  his  hand  into 

A.'s  pocket,  with  intent  to  steal  the  property  in  the  said  pocket  then  being.    The 

evidence  was  that  he  was  seen  to  put  his  hand  into  a  woman's  pocket ;  but  there 

was  no  proof  that  there  was  any  thing  in  the  pocket. 
Held,  that,  on  the  assumption  that  there  was  nothing  in  the  pocket,  the  prisoner  could 

not  be  convicted  of  the  attempt  charged. 

The  following  case  was  reserved  by  the  Deputy  Assistant  Judge 
of  the  Middlesex  Sessions. 

The  prisoners  were  tried  before  me  at  the  Middlesex  Sessions  on 
an  indictment  which  stated  that  they  unlawfully  did  attempt  to 
commit  a  certain  felony,  that  is  to  say,  that  they  did  then  put  and 
place  one  of  the  hands  of  each  of  them  into  the  gown  pocket  of  a 
certain  woman  whose  name  is  to  the  jurors  unknown,  with  intent 
the  property  of  the  said  woman,  in  the  said  gown  pocket  then 
being,  from  the  person  of  the  said  woman  to  steal,  &c. 

The  evidence  showed  clearly  that  one  of  the  prisoners  put  his 
hand  into  the  gown  pocket  of  a  lady,  and  that  the  others  were  all 
concerned  in  the  transaction.  The  witness  who  proved  the  case 
said,  on  cross-examination,  that  he  asked  the  lady  if  she  had  lost 
any  thing,  and  she  said,  "  No." 

For  the  defence  it  was  contended  that  to  put  a  hand  into  an 
empty  pocket  was  not  an  attempt  to  commit  a  felony,  and  that,  as 
it  was  not  proved  affirmatively  that  there  was  any  property  in  the 
pocket  at  the  time,  it  must  be  taken  that  there  was  not ;  and,  as 
larceny  was  the  stealing  of  some  chattel,  if  there  was  not  any 
chattel  to  be  stolen,  putting  the  hand  in  the  pocket  could  not  be 
considered  as  a  step  towards  the  completion  of  the  offence. 

I  declined  to  stop  the  case  upon  this  objection ;  but,  as  such 
cases  are  of  frequent  occurrence,  I  thought  it  right  that  the  point 
should  be  determined  by  the  authority  of  the  Court  of  Criminal 
Appeal. 

•  Leigh  &  Cave  C.  C.  471.    9  Cox  C.  C.  497. 
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The  jury  found  all  the  prisoners  guilty  ;  and  the  question  upon 
which  the  opinion  of  your  Lordships  is  respectfully  requested  is, 
whether  under  the  circumstances  the  verdict  is  sustainable  in 
point  of  law. 

The  prisoners  are  in  custody  awaiting  sentence. 

This  case  was  argued  on  the  4th  of  June  1864,  before  Cock- 
BUEN  C.  J.,  Williams  J.,  Martin  B.,  Ceompton  J.  and  Beam- 
well  B. 

Poland,  for  the  prisoners.  —  There  is  no  doubt  that  the  prison- 
ers would  be  punishable  under  the  Vagrant  Acts  as  suspected  per- 
sons frequenting  a  street  with  intent  to  commit  felony ;  ^  but  the 
offence  laid  in  the  indictment  is  not  made  out ;  for  there  was  no 
property  in  the  lady's  pocket. 

Martin  B.  It  never  was  proved  that  there  was  no  property 
there. 

Ceompton  J.  It  is  important  to  notice  how  the  indictment  was 
framed.  The  prisoners  are  charged  with  putting  their  hands  into 
the  pocket  "  with  intent  the  property  of  the  said  woman,  in  the 
said  gown  pocket  then  being,  from  the  person  of  the  said  woman  to 
steal." 

Poland.  In  Regina  v.  M'Pherson,  Dearsly  &  Bell  0.  C.  197, 
the  prisoner  was  indicted  for  breaking  and  entering  a  dwelling- 
house  and  stealing  therein  certain  goods,  specified  in  the  indict- 
ment, the  property  of  the  prosecutor.  At  the  time  of  the  breaking 
and  entering,  the  goods  specified  were  not  in  the  house,  but  there 
were  other  goods  there,  the  property  of  the  prosecutor.  The  jury 
acquitted  the  prisoner  of  the  felony  charged,  but  found  him  guilty 
of  breaking  and  entering  the  dwelling-house  of  the  prosecutor,  and 
attempting  to  steal  his  goods  therein.  This  court  however  held 
that  the  conviction  was  wrong,  as  there  was  no  attempt  to  commit 
the  "  felony  charged  "  within  the  meaning  of  the  14  &  15  Vict.  ch. 
100,  §  9. '  In  the  course  of  the  argument  of  that  case  Bramwell 
B.  says  (Dearsly  &  Bell  C.  C.  at  p.  201) :  "  The  argum-ent  that  a 
man  putting  his  hand  into  an  empty  pocket  might  be  convicted 
of  attempting  to  steal  appeared  to  me  at  first  plausible  ;  but  sup- 
pose a  man,  believing  a  block  of  wood  to  be  a  man  who  was  his 
deadly  enemy,  struck  it  a  blow  intending  to  murder,  could  he 
be  convicted  of  attempting  tcr'murder  the  man  he  took  it  to  be  ? " 
Again  Cockburn  C.  J.,  in  delivering  judgment,  says  (Dearsly 
'  See  the  5  Geo.  IV.  ch.  83,  §  4. 
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&  Bell  C.  C.  at  p.  202)  :  "  The  word '  attempt '  clearly  conveys  with 
it  the  idea  that,  if  the  attempt  had  succeeded,  the  offence  charged 
would  have  been  committed,  and  therefore  the  prisoner  might 
have  been  convicted  if  the  things  mentioned  in  the  indictment  or 
any  of  them  had  been  there ;  but  attempting  to  commit  ti  felony  is 
clearly  distinguishable  from  intending  to  commit  it."  This  case  is 
the  same,  and  it  is  submitted  there  is  a  clear  distinction  be- 
twean  the  intent  to  steal  (for  which  the  prisoners  were  punishable 
under  the  Vagrant  Act)  and  an  attempt  to  steal.  If  the  goods  had 
not  been  specified  as  "  in  the  said  gown  pocket  then  being,"  an  in- 
dictment might  perhaps  have  been  framed  which  would  have  been 
supported  by  the  evidence. 

Bbamwbll  B.  Did  not  the  prisoner  furnish  evidence  against 
himself  by  putting  his  hand  into  the  pocket  ?  Can  you  not  infer 
something  from  that  ? 

Poland.  It  was  a  mere  voyage  of  discovery.  As  in  the  case  of 
the  log  of  wood,  an  intent  to  murder  would  not  be  an  attempt  to 
murder ;  so,  in  the  case  of  an  empty  pocket,  an  intent  to  steal 
would  not  amount  to  an  attempt  to  steal.  In  Rex  v.  Sciidder,  3  Car- 
rington  &  Payne  605 ;  1  Moody  G.  C.  216,  on  an  indictment 
for  administering  a  drug  to  a  woman  to  procure  abortion,  she  not  being 
quick  with  ohild,^  it  appeared  from  the  evidence  that  the  woman  was 
not  with  child  at  all ;  whereupon  it  was  held  by  the  twelve  Judges 
that  the  conviction  was  wrong,  although  it  was  proved  that  the 
prisoner  thought  she  was  with  child,  and  gave  her  the  drug,  with 
intent  to  destroy  the  child. 

CocKBUEN  C.  J.  The  prisoner  had  a  double  purpose,  first,  to 
ascertain  if  there  was  any  thing  in  the  pocket ;  secondly,  to  take  it 
if  there  was. 

Martin  B.  He  attempted  to  steal  something,  but  was  foiled 
because  there  was  nothing. 

Metcalfe,  for  the  Crown.  When  an  intent  is  shown,  any  overt 
act  coupled  therewith  will  amount  to  an  attempt.  There  would  be 
no  such  overt  act  in  shooting  at  a  log  ;  it  would  be  altogether  a 
mistake.  This  case  would  be  more  like  shooting  at  a  person  in 
chain-armor. 

CocKBUEN  0.  J.  No ;  this  case  woiild  have  resembled  shooting 
at  a  man  in  chain-armor,  if  there  had  been  a  purse  tied  in  the 

'  The  language  of  the  statute  is  now  altered.  See  the  24  &  26  Vict.  c.  108, 
s.  58. 
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lady's  pocket.  There  must  be  an  attempt  which,  if  successful, 
constitutes  the  full  offence.  Suppose  a  man  were  to  go  into  a 
house  without  breaking  and  entering  it,  with  intent  to  steal,  and 
were  to  find  the  house  empty,  could  he  be  convicted  ? 

Metcalfe.  It  is  submitted  that  he  could  be,  if  it  were  a  place 
where  goods  were  usually  deposited. 

Crompton  J.  Suppose  a  man  were  to  buy  a  pistol  with  intent 
to  rob  and  murder  another  in  a  lane,  and  the  man  who  was  to  be 
murdered  never  came,  the  intent  would  not  be  enough  without  the 
attempt. 

CocKBURN  C.  J.  We  are  of  opinion  that  this  conviction  cannot 
be  supported,  and  in  so  holding  it  is  necessary  to  observe  that, 
from  the  case  submitted  to  us,  the  question  of  whether  there  was 
any  thing  in  the  pocket  of  the  woman  which  might  have  been  the 
subject  of  larceny  if  the  prisoner  had  not  been  interrupted,  does 
not  appear  to  have  been  left  to  the  jury.  The  question  we  are 
asked  seems  to  be  whether  an  attempt  at  larceny  can  be  committed 
by  a  person  putting  his  hand  into  another's,  pocket  for  the  purpose 
of  committing  a  larceny,  there  being  at  the  time  nothing  in  the 
pocket.  Now,  we  are  far  from  saying  that,  if  the  question  whether 
there  was  any  thing  in  the  pocket  had  been  laid  before  the  jury, 
there  was  not  evidence  upon  which  they  might  have  found  in  the 
affirmative  ;  but  that  question  not  having  been  put,  we  are  of 
opinion  that,  assuming  the  fact  to  be  that  there  was  nothing  in  the 
pocket  of  the  woman,  the  offence  could  not  be  committed.  The 
question  might  have  been  submitted  to  the  jury,  and  they  might 
'  have  found  that  there  was  something  in  the  woman's  pocket,  but, 
that  not  having  been  done,  the  conviction  cannot  be  sustained. 

Conviction  quashed. 

The  principle  which  is  so  fully  discussed  in  the  principal  cases,  is  admirably 
stated  by  Mr.  Justice  Gray  in  Commonwealth  v.  Jacobs,  9  Allen,  at  p.  275  :  "When- 
ever the  law  makes  one  step  towards  the  accomplishment  of  an  unlawful  object, 
with  the  intent  or  purpose  of  accomplishing  it,  criminal,  a  person  taking  that  step, 
with  that  intent,.or  purpose,  and  himself  capable  of  doing  every  act  on  his  part  to 
accomplish  that  object,  cannot  protect  himself  from  responsibility  by  showing  that, 
by  reason  of  some  fact  unknown  to  him  at  the  time  of  his  criminal  attempt,  it  could 
not  be  fully  carried  into  effect  in  the  particular  instance.  Upon  this  principle,  on 
an-  indictment  under  a  statute  against  passing  or  disposing  of  forged  bank-notes 
with  intent  to  defraud,  it  has  been  held  no  defence  that  those  to  whom  the  notes 
were  passed  knew  them  to  be  forged,  and  therefore  could  not  be  defrauded.  Kex 
V.  Holden,  Russell  &  Eyan  C.  C.  154.    Commonwealth  v.  Starr,  4  Allen,  301. 
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So  a  statute  making  it  felony  to  administer  poison  or  use  any  instrument  '  with 
intent  to  procure  the  miscarriage  of  any  woman,'  extends  to  a  case  in  which  the 
woman  is  not  pregnant.  Begina  v.  Goodchild,  2  Carrington  &  Kirwan,  293. 
And  under  a  statute  for  the  punishment  of  any  one  attempting  to  commit  an 
offence,  and  failing  or  being  interrupted  in  its  execution,  an  indictment  for  an 
attempt,  to  steal  from  the  person  is  not  defeated  by  proof  that  he  had  nothing 
in  his  pocket.  Commonwealth  v.  McDonald,  5  Gushing,  365.  Rogers  v.  The 
Commonwealth,  6  Sergeant  &  Rawle,  464.  The  State  v.  Wilson,  30  Connecti- 
cut, 505.  In  the  case  before  us,  the  indictment  alleges,  the  evidence  showed, 
and  the  jury  have  found,  that  the  defendant  enticed  and  solicited  a  citizen  of  this 
Commonwealth  to  leave  it  for  the  purpose  of  enlisting  elsewhere.  The  act  of 
enticing  him  away  and  the  unlawful  purpose  being  alleged  and  proved,  and 
there  being  no  evidence  that  his  unfitness  for  military  service  was  manifest  or 
known  at  the  time  of  this  unlawful  act,  the  fact  that  he  had  previously  been  or 
afterwards  was  rejected  by  the  military  authorities  did  not  diminish  the  defend- 
ant's crime,  under  the  statute  on  which  the  indictment  was  framed." 

In  delivering  the  judgment  in  The  State  v.  Wilson,  30  Connecticut,  600,  But- 
ler J.  at  p.  506,  said :  "  In  Commonwealth  u.  McDonald  it  is  true  the  indictment 
was  found  upon  a  special  statute,  but  that  statute  was  in  affirmance  of  the  common 
law,  as  in  force  and  recognized  in  this  State ;  and  the  same  principles  were  involved. 
A  similar  case  has  been  decided  in  Pennsylvania,  Eogers  v.  The  Commonwealth, 
6  Sergeant  &  Rawle,  463,  and  a  case  differing  as  to  the  facts,  but  involving  like 
principles  upon  a  like  statute  in  New  York.  The  People  v.  Bush,  4  Hill,  133. 
Indeed,  upon  principle,  it  would  be  a  novel  and  startling  proposition  that  a  known 
pickpocket  might  pass  around  in  a  crowd,  in  full  view  of  a  policeman,  and  even 
in  the  room  of  a  police  station,  and  thrust  his  hands  into  the  pockets  of  those 
present  with  intent  to  steal,  and  yet  not  be  liable  to  arrest  or  punishment.  The 
statement  of  such  a  proposition  is  a  sufficient  refutation  of  it ;  and  the  only  safe 
rule  is,  that'the  attempt  is  complete  and  punishable  when  an  act  is  done  with 
intent  to  commit  the  crime  which  is  adapted  to  the  perpetration  of  it,  whether 
the  purpose  fails  by  reason  of  interruption,  or  because  there  was  nothing  in  the 
pocket,  or  for  other  extrinsic  cause." 

In  Commonwealth  v.  McDonald,  the  defendant  was  held  to  be  rightly  convicted 
of  an  attempt  to  steal  from  the  person,  in  picking  a  pocket,  although  there  was 
no  evidence  that  any  thing  was  in  the  pocket.  So  he  might  intend  to  defraud  in 
uttering  a  counterfeit  note,  though  the  person  to  whom  he  delivered  it  for  the 
purpose  of  obtaining  money  or  other  property  in  exchange  had  no  property  of 
his  own  of  which  he  could  be  defrauded.     Commonwealth  v.  Starr,  4  AUen,  301. 

; !  ''    Mr.  Bishop,  in  his  Commentaries  on  the  Criminal  Law,  Vol.  I.  §  671,  writes: 

/'       "  When  we  come  to  the  facts  of  cases,  we  find  that  different  Judges  have  taken 

somewhat  dissimilar  views  of  this  subject ;  or,  in  other  words,  that  the  cases  are 

;  I  confficting  and  confused.  To  illustrate :  In  1864,  some  defendants  having  been, 
in  England,  convicted  of  an  attempt  to  commit  larceny  from  the  person  of  a  woman, 
by  picking  her  pocket,  the  conviction  was  held  by  the  Judges  to  be  wrong,  because 
it  did  not  affirmatively  appear,  on  the  trial,  that  there  was  any  money  or  other 
thing  in  the  pocket ;  and  indeed  this  question  was  not  submitted,  as  the  Judges 
said  it  should  have  been,  to  the  jury.   Regina  v.  Collins.   But,  in  1846,  the  statute 
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of  7  Will.  IV.  &  1  Vict.  ch.  85,  §  6,  having  provided,  '  that  whosoever,  with  intent 
to  procure  the  miscarriage  of  any  woman,  shall  (among  other  things)  unlawfully 
use  any  instrument,'  should  be  punished  in  a  way  pointed  out,  the  Judges  then  pre- 
siding held  a  defendant  to  be  guilty,  though  the  evidence  showed  affirmatively  that 
the  woman,  supposed  to  be  pregnant,  was  not  so  in  fact.  Kegina  v.  Goodhall, 
1  Denison  C.  C.  187  ;  s.  c.  Reginav.  Goodall,  2  Cox  C.  C.  40 ;  s.c.  Regina  v.  Good- 
child,  2  Carrington  &  Kirwan,  293.'  The  acutest  understanding  could  not  rec- 
oncile these  two  cases,  —  the  one,  for  putting  the  hand  into  the  pocket,  and  not 
finding  there  any  thing  to  be  removed ;  the  other,  for  penetrating  to  the  womb,  and 
there  finding  no  embryo  or  foetus,  —  and  the  different  decisions  must  be  attrib- 
uted to  the  differing  views  of  different  benches  of  Judges.  But  he  who  adopts  the 
line  of  argument  indicated  in  our  last  section  will  find  it  easy  to  choose  between 
these  two  opposite  decisions.  It  being,  in  the  outset,  settled,  that  the  defendant 
deserves  punishment  by  reason  of  his  criminal  intent,  we  have  no  difficulty  in  say- 
ing that  the  protection  of  the  public  requires  the  punishment  of  persons  who  do 
these  forbidden  acts,  equally  whether  it  turns  out  that  there  was  a  foetus  or  money 
to  be  removed,  which  the  defendant  did  not  succeed  in  removing ;  or  that  the  party 
undertaking  to  remove  the  thing,  and  supposing  it  to  exist,  found  nothing." 

Obviously  the  decision  in  Regina  v.  Goodhall  was  required  by  the  express 
language  of  the  statute.^  And  it  is  equally  obvious  that  the  decision  in  Regina 
V.  Collins  was  required  by  the  express  language  of  the  indictment.  The  two  cases 
are  thus  reconciled.  During  the  argument  in  Regina  v.  Collins,  Crompton  J. 
said,  ante  p.  479 :  "  It  is  important  to  notice  how  the  indictment  is  framed.  The 
prisoners  are  chargedjwith  putting  their  hands -into  the  pocket  '  with  intent  the 
property  of  the  said  woman  in  the  said  govm  pocket  then  being  from  the  person  of 
the  said  woman  to  steal.' "  As  the  putting  a  hand  into  a  pocket  with  intent  to  steal 
is  clearly  an  act  accompanied  by  a  criminal  intent,  though  there  be  nothing  in  the 
pocket,  it  is  a  common-law  misdemeanor,  and  a  count  should  in  cases  of  this  kind 
be  framed  to  meet  this  view  of  the  case.  And  the  counsel  for  the  prisoner  argued 
"  if  the  goods  had  not  been  specified  as  in  the  said  gown  pocket  then  being,  an 
indictment  might  perhaps  have  been  framed  which  would  have  been  supported  by 
the  evidence."  Cockburn  C.  J. :  "  This  case  is  governed  by  Regina  v.  M'Pher- 
son,  Dearsly  &  Bell  C.  C.  197;  7  Cox  C.  C.  281.  That  case  proceeds  on  the 
ground  that  you  must  prove  the  property  as  laid."     9  Cox  C.  C.  at  p.  499. 

1  This  case  is  reported,  ante  p.  446. 

2  The  statute  24  and  25  Vict.  oh.  100,  in  terms  makes  it  immaterial  whether  the  woman  was 
or  was  not  with  child,  in  accordance  with  the  decision  in  Regina  v.  Goodhall. 
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Regina  V.  Baldry.^ 

April  24,  1852. 

Confessions. 

A  police  constable,  who  apprehended  a  man  on  a  charge  of  murder,  having  told  him 
the  nature  of  the  charge  against  him,  said  "  he  need  not  say  any  thing  to  criminate 
himself;  what  he  did  say  would  be  taken  down,  and  used  as  evidence  against  him." 
The  prisoner  thereupon  made  a  confession.  Hdd,  that  the  confession  was  rightly 
admitted  in  evidence. 

Regina  v.  Drew,  8  Carrington  &  Payne,  140 ;  Regina  v.  Morton,  2  Moody  &  Robinson, 
514 ;  Regina  v.  Furley,  1  Cox  C.  C.  76 ;  and  Regina  v.  Harris,  1  Cox  C.  C.  106,  are 
overruled. 

At  the  Spring  Assizes  for  the  county  of  Suffolk",  the  prisoner 
■was  tried  before  Lord  Campbell  C.  J.  upon  an  indictment  charg- 
ing him  with  having  administered  poison  to  his  wife,  with  intent 
to  murder  lier. 

On  the  part  of  the  prosecution,  a  police  constable  was  called, 
■whose  evidence  thus  began :  "  I  -went  to  the  prisoner's  house  on 
the  17th  December.  I  saw. the  prisoner.  Dr.  Vincent,  and  Page, 
another  constable,  were  with  me.  I  told  him  what  he  was  charged 
with.  He  made  no  reply,  and  sat  with  his  face  buried  in  his 
handkerchief.  I  believe  he  was  crying.  I  said  he  need  not  say 
any  thing  to  criminate  himself;  what  he  did  say  would  he  taken  down 
and  used  as  evidence  against  him."  Objection  was  made,  on  behalf 
of  the  prisoner,  that  what  he  then  said  was  not  admissible. 

The  Lord  Chief  Justice  thought  that,  although  the  caution  of 
the  constable  differed  from  that  directed  by  11  &  12  Vict.  ch.  42, 
§  18,  to  be  given  by  the  justice  to  the  prisoner  in  the  word  "  will," 
instead  of  "  may,"  it  did  not  amount  to  any  promise  or  threat  to 
induce  the  prisoner  to  confess ;  that  it  could  have  no  tendency  to 
induce  him  to  say  any  thing  untrue ;  and  that,  in  spite  of  it,  if  he 
did  afterwards  confess,  the  confession  must  be  considered  volun- 
tary. His  lordship  therefore  allowed  the  witness  to  give  in  evi- 
dence what  the  prisoner  then  said,  which  amounted  to  a  confession 
of  his  guilt.  But  as  doubts  had  been  entertained  by  learned 
Judges,  whether  a  confession,  after  such  a  caution,  might  lawfully 
be  given  in  evidence,  his  lordship  reserved  the  question  for  the 
Court  of  Criminal  Appeal. 

1  2  Denison  C.  C.  430.    6  Cox  C.  C.  523. 
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The  prisoner  was  convicted,  and  sentence  of  death  was  passed 
upon  him. 

On  the  24th  April  1852,  this  case  was  argued  before  Lord 
Campbell  C.  J.,  Pollock  0.  B.,  Parke  B.,  Erlb  J.  and  Wil- 
liams J. 

ff.  Mills,  for  the  prisoner.  It  is  proposed,  on  behalf  of  the 
prisoner,  to  substantiate  the  objection  raised  at  the  trial;  and 
the  question  is,  whether  the  words  addressed  by  the  constable  to 
the  prisoner  held  out  to  him  the  promise  or  assurance  of  any 
worldly  advantage  to  himself,  in  regard  to  the  charge,  as  the  conse- 
quence of  making  a  statement,  or  a  threat  of  harm  to  himself,  as 
the  consequence  of  refraining  from  doing  so ;  if  so,  a  confession, 
made  on  the  strength  of  these  words,  would  be  inadmissible  in 
evidence. 

Lord  Campbell  C.  J.    That  is  the  question. 

Mills.  If  made  in  consequence  of  such  an  inducement,  it  may 
be  a  false  charge,  made  by  the  prisoner  against  himself,  and  un- 
worthy of  judicial  notice.  It  is  said  in  2  Russell  on  Crimes,  826, 
that  a  confession,  in  order  to  be  admissible,  must  be  "  free  and 
voluntary ; "  that  is,  it  must  not  be  extracted  by  ani/  sort  of  threat 
or  violence,  nor  obtained  by  any  direct  or  implied  promises,  how- 
ever slight,  nor  by  the  exertion  of  any  improper  influence.  The 
ground  on  which  it  is  supposed  to  be  unworthy  of  credit  is  stated 
by  Byre  C.  J.  in  Warickshall's  Case,  1  Leach  C.  C.  (4th  ed.)  263. 
There  is  another  proposition  also  laid  down  in  Eussell!  "  The  law 
cannot  measure  the  force  of  the  influence  used,  or  decide  upon  its 
effect  upon  the  mind  of  the  prisoner  ;  and  therefore  excludes  the 
declaration  if  any  degree  of  influence  has  been  exerted."  It  is 
gathered  from  this,  that  if  any  inducement,  of  the  slightest 
description,  whereby  any  worldly  -advantage  to  himself,  as  a  conse- 
quence of  making  a  statement,  be  held  out  to  a  prisoner,  the  law 
presumes  the  statement  to  be  untrue. 

Pollock  C.  B.  You  are  overstating  it.  The  law  does  not  pre- 
sume that  it  is  untrue  ;  but  rather  that  it  is  uncertain  whether  a 
statement  so  made  is  true. 

Lord  Campbell  C.  J.  I  doubt  whether  the  rule  excluding  con- 
fessions made  in  consequence  of  an  inducement  held  out,  proceeds 
upon  the  presumption  that  the  confession  is  untrue ;  but  rather 
that  it  would  be  dangerous  to  receive  such  evidence ;  and  that,  for 
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the  due  administration  of  justice,  it  is  better  that  it  should  be 
withdrawn  from  the  consideration  of  the  jury. 

Mills.  The  law  assumes  that  a  man  may  falsely  accuse  himself 
upon  the  slightest  inducement.  In  Cass's  Case,  1  Leach  C.  C.  293 
note,  a  confession  induced  by  saying :  "  I  am  in  great  distress 
about  my  irons ;  if  you  will  tell  where  they  are,  I  will  be  favor- 
able to  you,"  was  held  by  Gould  J.  to  be  inadmissible.  The 
slightest  hope  of  mercy,  to  induce  a  prisoner  to  disclose,  is 
enough  to  render  the  statement  inadmissible.  Rex  v.  Thomas, 
6  Carrington  &  Payne,  353,  a  case  before  Patteson  J.  So  also  in 
a  case  of  murder  before  the  same  learned  judge,  Sherrington's 
Case,  2  Lewin  C.  C.  123,  where  the  words  were:  "No  doubt 
thou  wil't  be  found  guilty,  it  will  be  better  for  you  if  you  will 
confess,"  the  confession  was  excluded.  In  another  case  of  mur- 
der. Rex  V.  Pulley,  5  Carrington  &  Payne,  539,  the  words: 
"  You  had  better  tell  the  truth,  or  it  will  lie  upon  you  and  the 
man  go  free,"  were  held  to  be  such  an  inducement  as  excluded 
the  confession. 

Pollock  C.  B.  There  is  no  doubt  as  to  the  application  of  the 
rule  in  those  cases,  which  are  all  familiar  to  the  Judges  and  to 
the  bar. 

Mills.    They  are  cited  for  the  purpose  of  showing  how  the  whole 
law  is  imbued  with  the   proposition,  that  any  inducement  will 
exclude  a  confession.    The  law  will  not  measure  the  force  of  the 
inducement ;  and  the  law  supposes  that  there  ,are  circumstances 
in  which  a  man  will  make  a  false  accusation  against  himself.    In 
the  case  of  Regina  v.  Garner,  2  Carrington  &  Kirwan,  920,  and 
1  Denison  C.  C.  329,  the  words:  "It  will  be  better  to  speak 
the  truth,"  were  held  to  operate  in  exclusion  of  the  confession. 
The  law  says,  that  if  any  person  (being  a  person  of  authority) 
holds  out  any  thing  in  the  nature  of  an  inducement  to  a  prisoner, 
it  will  not  permit  what  he  has  said  under  the  influence  of  it  to  be 
given  in  evidence.     In  the  case  of  Rex  v.  Parratt,  4  Carrington  & 
Payne,  570,  the  prisoner's  confession  was  excluded  in  consequence 
of  the  following  threat :  "  That  unfortunate  watch  has  been  found, 
and  if  you  do  not  tell  me  who  your  partner  was,  I  will  commit 
you  to  prison  as  soon  as  we  get  to  Newcastle ;  you  are  a  damned 
villain,  and  the  gallows  is  painted  in  your  face."     There  is  also  a 
MSS.  case,  2  Russell  on  Crimes,  832,  Rex  v.  Williams,  Gloucester 
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Spring  Assizes  1832,  where  the  prisoner,  being  in  custody  on  a 
charge  of  arson,  was  told,  "  That  he  ought  to  tell  whatever  was 
the  truth,  but  he  must  be  very  careful,  as  he  was  sure  to  be  com- 
mitted," on  which  he  made  a  statement.  Taunton  J.  doubted 
whether  the  words  used  might  not  be  construed  as  a  threat,  and, 
having  consulted  Littledale  J.,  said:  "We  think,  as  the  words 
were  so  ambiguous,  that  they  might  be  considered  by  the  prisoner 
as  a  threat,  the  evidence  ought  not  to  be  given."  Even  impressing 
a  man  with  the  fact  that  the  prosecutors  are  sure  of  his  guilt,  and 
alarming  him  so  as  to  make  him  throw  himself  on  their  unpromised 
mercy,  is  sufficient  to  exclude  a  confession.  In  the  case  of  Rex  v. 
Mills,  6  Carrington  &  Payne,  146,  Gurney  B.  held  that  the  words, 
"  It  is  of  no  use  for  you  to  deny  it,  for  there  is  a  man  and  a  boy 
will  swear  they  saw  you  do  it,"  rendered  the  prisoner's  statement 
inadmissible.  There  is  also  a  case  before  Parke  B.,  Regina  v. 
Warringham,  15  Jurist,  318,  where  the  words,  "  It  is  of  no  use 
for  you  to  deny  it,"  were  held  to  exclude  the  confession  ;  but  the 
answers  of  the  witness  were  confused  and  contradictory  as  to 
whether  this  language  was  used  by  him  before  or  after  the  con- 
fession. 

Parke  B.    I  have  sent  for  my  notes  of  that  case.^ 

'  This  case,  deciding  an  important  point  of  evidence,  is  here  inserted  in  a  cor- 
rected form.  The  evidence  is  taken  from  the  MSS.  notes  of  Baron  Parke,  who 
has  kindly  permitted  the  editor  to  use  them,  and  is  included  within  brackets ;  the 
arguments  stand  as  in  the  original  report. 

Regika  v.  Warkingham. 

Surrey  Spring  Assizes  1851. 
Coram  Pakke  B. 

In  order  to  render  a  confession  by  a  prisoner  admissible,  the  prosecution  must  show  affirma- 
tively, to  the  satisfaction  of  the  judge,  that  it  has  not  been  made  under  the  influence  of 
an  improper  inducement ;  if  this  appear  doubtful  on  the  evidence,  the  confession  ought  to 
be  rejected. 

On  an  indictment  for  stealing  the  goods  of  two  persons  in  partnership,  a  confession  made  after 
an  inducement  to  confess  has  been  held  out  in  their  absence  by  the  wife  of  one  of  them,  who 
assisted  in  the  management  of  their  business,  is  inadmissible. 

The  prisoner  was  indicted  for  stealing  a  quantity  of  brown  duck,  the  property 
of  two  persons  carrying  on  business  in  partnership,  in  whose  shop  he  served.  The 
first  witness  was  one  of  the  prosecutors. 

Luke  Blakemore.  Water-proof  clothes  manufacturer  in  Tooley  Street.  My 
brother  is  in  partnership.    Prisoner  was  in  my  employ  24th  January.  In  evening, 
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Mills.  The  law  is  suspicious,  in  the  highest  degree  of  confes- 
sions ;  it  suspects  that  it  does  not  get  at  the  truth  as  to  the  way 
in  which  they  are  obtained.    It  is  remarked  by  Blackstone,  IV. 

he  had  charge  of  the  goods  in  the  shop.  On  the  11th  March,  I  missed  a  piece  of 
duck,  thirty-six  yards  in  length,  worth  14*.  (it  was  taken  25th  February).  I  ac- 
cused prisoner,  and  he  made  no  answer.  I  went  to  the  station-house ;  I  heard 
something  then  spoke  to  prisoner  again.  I  said,  it  is  of  no  use  to  deny ;  I  have 
seen  the  piece  of  goods  at  the  station-house.  He  said,  he  would  not  have  done  it 
if  he  had  not  been  persuaded  to  it.  I  told  him,  it  would  he  best  for  Mm  if  he 
would  tell  how  it  was  transacted,  — this  not  till  some  time  after.  I  did  not  say  I 
would  not  prosecute  him ;  I  did  not  say  he  should  not  lose  his  situation.  My 
brother  was  present ;  he  did  not  say  any  thing. 

Cross-examined.  I  have  not  been  in  Horsemonger  jail ;  never  in  any  prison ; 
never  had  a  key  turned  on  me  for  a  day .  I  was  taken  to  a  police  station ,  for  selling 
cherries,  a  night.  It  was  because  I  would  not  move  on.  I  got  out  at  twelve ;  I  was 
let  off.  I  decline  to  answer  the  question  as  to  another  time.  I  was  not  locked  up 
more  than  twice.  I  was  not  punished.  I  do  not  recollect  what  it  was  for ;  three 
years  ago,  for  the  cherries ;  the  other,  six  or  seven  years  ago,  for  an  assault.  I 
received  no  punishment.  I  don't  know  what  kind  of  assault.  Prisoner  had  been 
in  my  employ  two  months.  Brother  is  not  here  ;  I  left  him  at  our  shop.  Brother 
was  in  this  court  in  the  morning ;  he  went  away  about  eleven,  but  I  will  not  swear 
as  to  the  time. 

Loclce,  for  the  prisoner,  objected  to  the  admissibility  of  the  confession. 

Parke  B.  It  certainly  does  not  appear  that  the  confession  was  not  made  in 
consequence  of  an  improper  inducement. 

W.  M.  Best,  for  the  prosecution.  It  does  not  appear  that  the  confession  was 
made  in  consequence  of  such  an  inducement.  If  the  evidence  leaves  that  fact 
doubtful,  the  onus  does  not  lie  on  the  prosecution  to  prove  the  negative. 

Parke  B.  Yes,  it  does.  You  are  bound  to  satisfy  me  that  the  confession,  which 
you  seek  to  use  in  evidence  against  the  prisoner,  was  not  obtained  from  him  by  im- 
proper means.  I  am  not  satisfied  of  that,  for  it  is  impossible  to  collect  from  the 
answers  of  this  witness  whether  such  was  the  case  or  not. 

This  confession  was  therefore  rejected.  [I  reject  the  evidence  of  admission,  not 
being  satisfied  that  it  was  voluntary.     MMS.  Parke  B.] 

The  wife  of  the  other  prosecutor  was  then  examined. 

Jane  Blakemore.  Wife  of  brother  of  prosecutor.  On  11th  of  March,  I  said  to 
prisoner,  there  is  a  piece  of  duck  lost ;  do  you  know  any  thing  about  it  ?  He  made 
no  answer,  but  went  out.  He  afterwards  beckoned  me,  and  told  me  if  my  husband 
would  take  William  Dear  and  Bristol  Jack,  he  would  tell  all.  I  had  said  nothing 
to  him  before  that,  he  said  that  night.  Prosecutor  and  the  brother  had  not  been 
to  station  and  returned ;  they  were  absent.  Then  the  prisoner  told  me,  that  night 
fortnight,  that  William  Dear  had  come  to  the  window,  and  told  him  he  was  not  half 
wide  awake  enough,  and  that  if  he  could  get  him  a  piece  of  duck,  he  would  put  it 
away  for  him,  and  that  he,  after  hesitating,  said  he  would,  and  that  William  Dear, 
Jos.  Gillen,  and  Bristol  Jack,  would  be  at  turning  nearly  right  opposite,  and  Wil- 
liam Dear  was  to  whistle,  and  Warringham  was  to  turn  his  back,  and  Jos.  Gillen 
was  to  come  in  and  take  the  duck  away ;  and  that  the  prisoner  did  so,  and  put  the 
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Comm.  357,  even  in  cases  of  felony,  at  the  common  law  they  are 
the  weakest  and  most  suspicious  of  all  testimony :  ever  liable  to 
be  obtained  by  artifice,  false  hopes,  promises  of  favor,  or  menaces ; 
seldom  remembered  accurately,  or  reported  with  due  precision ; 
and  incapable,  in  their  nature,  of  being  disproved  by  other  nega- 
tive evidence.  The  law  therefore  distrusts  confessions  in  crimi- 
nal cases.  As  to  the  practice  in  early  times,  the  law  is  barren  of 
authorities,  and  little  is  known  of  it  except  by  tradition.  Lord 
Coke  says  nothing  upon  the  subject,  and  the  earliest  reference  to 
principle,  in  regard  to  the  receivability  in  evidence  of  confessions, 
is  to  a  case  in  Hardres,  139,  referred  to  in  Gilbert  Bv.  123  (see 
Sedgwick's  edition),  where  it  is  said  to  be  contrary  to  natural  jus- 
tice for  a  man  to  be  obliged  to  accuse  himself ;  and  the  law  on  the 
subject  seems  to  be  none  other  than  the  application  of  the  maxim, 
Nemo  tenetur  prodere  seipsum.  The  law  does  not  suppose  a  man 
to  be  guilty  till  he  is  proved  to  be  so.  Presuming  therefore  that 
"a  prisoner  is  innocent,  it  imputes  to  a  man  that  he,  being  innocent, 
may,  on  an  inducement,  accuse  himself  falsely ;  and  it  says,  that 

duck  in  tl;e  comer,  and  turned  his  face  when  Willianj  Dear  whistled,  and  that  all 
the  three  took  it,  and  Gillen  carried  it.  I  did  not  tell.  I  told  prisoner  I  would 
not  tell  until  he  told  himself.  I  did  not  tell  prosecutor  till  prisoner  told  me  some- 
thing. 

Cross-examined.  Prosecutor  is  married.  I  do  not  answer  as  to  having  been 
in  any  trouble.  "  Were  you  in  prison  ?  "  I  am  not  bound  to  answer  that.  I  have 
been  married  four  years,  the  22d  of  last  August.  I  was  working  in  a  manufactory. 
I  was  living  with  my  mother  eleven  months.  I  was  working  at  Mr.  Wilson's.  I 
did  not  teU  prisoner,  if  he  told  me  I  would  not  tell.  I  told  him,  perhaps  it  would 
be  better  for  Mm,  if  he  would  tell  them  how  we  had  been  robbed,  and  put  us  on  our 
guard.  I  do  occasionally  take  the  management  of  the  shop.  I  manage  the  shop 
in  my  brother  and  husband's  absence,  and  live  in  the  house.  I  stand  behind  the 
counter  and  serve. 

Parke  B.     Is  this  admissible.' 

Best.  An  inducement  by  the  prosecutor's  wife  renders  a  confession  inadmissible 
only  when  it  is  held  out  in  the  presence  of  her  husband.  An  inducement  by  the 
wife  of  a  constable  will  not  vitiate  a  confession. 

Pabke  B.  The  wife  of  a  constable  has  no  control  over  the  prisoner.  This 
woman,  being  the  wife  of  one  of  the  prosecutors,  and  concerned  in  the  manage- 
ment of  their  business,  must  be  looked  upon  as  a  person  in  authority. 

This  confession  was  therefore  likewise  rejected.  [I  think  inadmissible.  MMS. 
Parke  B.] 

Samuel  Congdon.  Risoner  was  delivered  to  me  on  a  charge ;  he  said,  there 
were  others  concerned  as  well  as  I.  I  did  not  speak  to  him  before ;  this  was  on 
the  12th  March. 

There  being  no  other  evidence,  a  verdict  of  Not  Quilty  was  returned. 
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if  a  constable,  or  a  person  of  authority,  holds  out  to  a  prisoner 
any  circumstance  of  worldly  advantage  to  himself  as  the  conse- 
quence of  making  a  confession,  or  of  harm  in  not  making  it,  a 
confession  so  made  shall  not  be  received  in  evidence. 

Lord  Campbell  C.  J.  "  You  need  not  say  any  thing  to  crim- 
inate yourself;  but  what  you  do  say  will  be  taken  down,  and  used  as 
evidence  against  you."  Dp  these  words  import  a  promise  or 
threat  ? 

Mills.     Sure  these  words  may  be  construed  into  a  threat. 

Lord  Campbell  C.  J.  Here  there  is  no  advantage  held  out  to 
him,  and  there  is  no  harm  threatened  if  the  prisoner  holds  his 
tongue.     You  do  not  bring  the  facts  within  your  canon. 

Mills.  If  you  show  a  prisoner  that  you  entertain  a  strong  con- 
viction of  his  guilt  you  disarm  him,  and  what  you  say  may  induce 
him  falsely  to  accuse  himself.  What  is  the  inference  that  an  ac- 
cused person  draws  from  your  conduct,  that  if  he  does  not  confess 
the  prosecution  will  be  angry  ? 

Pollock  C.  B.  If  the  constable  had  said,  it  may  or  may  not  be 
used  for  or  against  you,  then  the  caution  would  have  been  free 
from  objection. 

Lord  Campbell  C.  J.  That  is  the  form  prescribed  by  the  act  of 
parliament  to  be  employed  by  magistrates. 

Mills.  It  amounts  to  this  :  You  say  to  the  prisoner,  your  case 
is>  so  bad,  that  you  cannot,  if  you  speak  the  truth,  deny  it ;  in 
othe/-  words,  if  you  speak  the  truth,  you  must  confess.  Therefore, 
according  to  the  old  cases,  it  is  inadmissible.  If  it  be  a  natural 
feeling  that,  when  a  man  is  accused  of  a  crime,  and  he  knows 
that  suspicion  rests  upon  him,  and  that  he  will  not  be  believed  if 
he  directly  denies  his  guilt,  to  make  a  statement  by  way  of  confes- 
sion and  avoidance,  this  case  is  within  the  rule. 

Lord  Campbell  C.  J.  "  You  need  not  say  any  thing  to  crimi- 
nate yourself ;  "  do  you  contend  that  these  words,  if  you  were  to 
stop  there,  would  operate  as  an  inducement  ? 

Mills.    No ;  but  the  whole  must  be  taken  together. 

Parke  B.  What  do  you  contend  ?  Do  the  words  amount  to  a 
promise  of  advantage,  or  to  a  threat  ? 

Mills.    That  the  words  import  an  advantage. 

Parke  B.     What  is  the  advantage  ? 

Mills.    "  Whatever  you  say  will  be  given  in  evidence." 

Pollock  0.  B,    No  ;  not  "  whatever  you  say  ;  "  but  "  what  you 
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do  say."     If  the  word  "whatever"  had  been  employed  it  might 
have  been  different. 

Mills.  I  was  under  the  impression  that  the  constable  had  used 
the  word  "  whatever,"  but  it  is  not  so.  That  word  might  have 
made  the  matter  more  pointed,  but  its  omission  does  not  make  any 
material,  difference.  The  words  amount  to  an  absolute  promise 
that  the  confession  will  be  used  in  evidence,  amongst  the  other 
evidence  brought  by  the  prosecution ;  they  are  not  to  be  considered 
as  a  threat.  In  their  proper  signification,  taken  in  their  plain  and 
literal  sense,  and  construed  in  the  only  way  in  which  they  can  be 
construed  without  reading  them  as  a  threat  or  as  involving  an  ab- 
surdity, they  hold  out  an  assurance  of  advantage  to  the  prisoner  in 
regard  to  the  charge,  which  renders  the  statement  made  on  the 
strength  of  them  inadmissible  in  evidence.  They  mean,  what  you 
say  will  be  taken  down  and  used  as  evidence  against  you,  "  as," 
that  is  to  say,  in  like  manner  as,  evidence  against  a  prisoner ;  in 
other  words,  they  will  be  used  at  the  trial.  It  cannot  be  that  the 
prisoner's  statement  would  necessarily  be  something  the  effect  of 
which  would  criminate  him,  and  so  be  evidence  against  him  ;  his 
statement  might  have  been  a  detailed  exoneration  of  himself.  The 
words  are  certain  in  telling  the  prisoner  that  his  statement  would 
be  used;  and  he  is  entitled  not  only  by  a  favor  due  to  him  by 
law  on  the  occasion,  but  also  according  to  the  rational  interpreta- 
tion of  the  words,  to  have  "  as  evidence  against  him  "  construed 
to  mean  "  in  like  manner  as;"  for  otherwise  the  words,  if  not  a 
threat,  import  an  absurdity.  The  accused  man  sat  with  his  face 
in  his  handkerchief,  weeping,  when  the  words  were  addressed  to 
him ;  he  had  showed  no  intention  of  speaking ;  his  situation  was 
one  to  invite  pity ;  and  the  words,  "  as  evidence  against,"  were 
prefaced  with  words  of  comfort.  He  was  told,  "  you  need  not 
say  any  thing  to  criminate  yourself."  In  effect,  he  was  told, 
"  speak,  if  you  like,  nor  need  you  criminate  yourself;  what  you 
like  to  say  however  shall  be  used  at  your  trial ;  be  warned 
therefore  to  say  nothing  against  yourself."  In  Eegina  v.  Drew 
Carrington  &  Payne,  140,  the  prisoner  was  told,  "  not  to  say 
any  thing  to  prejudice  himself,  as  what  he  said  would  be  taken 
down,  and  would  be  used  for  or  against  him  at  his  trial."  Cole- 
ridge J.  held  this  to  be  an  inducement,  and  that  the  prisoner's 
statement  could  not  be  received  in  evidence ;  nor  is  this  to  be  con- 
sidered as  a  hasty  decision.     In  Eegina  v.  Morton,  2  Moody  &  Robin- 
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son,  514,  the  prisoner  was  told  by  the  constable  who  apprehended 
him,  "  What  you  are  charged  with  is  a  very  heavy  offence,  and  you 
must  be  very  careful  in  making  any  statement  to  me,  or  anybody 
else,  that  may  tend  to  injure  you  ;  but  any  thing  that  you  can  say 
in  your  defence  we  shall  be  ready  to  hear,  or  to  send  to  assist 
you."  Coleridge  J.  excluded  this  statement,  which  was  made  in 
consequence  of  this  address.  He  said :  "  Upon  reflection,  I  ad- 
here to  my  decision  in  Kegina  v.  Drew.  If  the  latter  words  had  stood 
alone,  a  confession  obtained  by  them  would  be  clearly  inadmissible ; 
they  are  likely  to  produce  an  improper  effect  on  his  mind.  Before 
such  evidence  can  be  received,  it  must  be  seen  that  the  prisoner's 
mind  is  free  from  any  false  hope  or  fear  that  would  be  likely  to 
operate  upon  it,  and  induce  him  to  state  that  which  is  not  true.  If 
any  such  influence  has  been  used,  both  the  hope  and  the  fear  must 
be  removed  by  a  proper  caution,  before  the  prisoner's  statement  can 
be  received.  In  Drew's  Case,  the  prisoner  was  told  that  what  he 
said  would  be  used  for  him.  Is  not  that  creating  a  hope  that,  if  he 
told  his  story,  whether  true  or  false,  it  might  benefit  him  ?  The 
caution  that  comes  after  does  not  take  away  the  objection  created 
by  a  promise  in  his  favor  ;  because  it  is  impossible  to  say  that  the 
caution  so  modified  the  influence  of  the  promise,  as  to  leave  his 
mind  in  an  unprejudiced  state  to  tell  only  the  truth.  Besides,  the 
law  will  not  sanction  this  sort  of  balancing  the  one  influence  with 
another ;  the  prisoner's  mind  must  be  left  entirely  free.  Approv- 
ing of  the  decision  quoted,  I  think  this  case  comes  altogether  within 
the  principle  of  it.  The  word  "  defence  "  necessarily  conveying 
to  the  prisoner's  mind  that  what  he  said  would  be  for  his  benefit, 
the  hope  is  created  and  remains.  As  to  what  has  been  said  about 
the  effect  of  this  decision  being  to  exclude  every  thing  said  be- 
fore the  magistrates,  I  altogether  differ  from  it.  It  is  the  duty  of 
a  magistrate  to  give  the  prisoner  the  opportunity  of  saying  what 
he  chooses,  whether  for  or  against  himself,  provided  no  improper 
influence  be  used.  But  when  a  man  interferes  who  has  no  such 
duty,  and  iises  language  tending .  improperly  to  influence  the 
prisoner's  mind,  the  statement  cannot  be  received."  This  deci- 
sion is  perfectly  rational,  and  warrants  as  in  that  case,  so  in  this, 
that  the  caution  given  to  the  prisoner  may  be  read  as  if  the  words 
"  against  you  "  had  not  occurred  in  it ;  if  constables  and  others 
will  inform  prisoners  of  the  consequences  of  making  a  statement, 
it  is  only  just  to  require  that  they  should  do  so  correctly,  and  not 
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to  hold  out  to  them  unfounded  hopes  of  advantage  from  making 
statements.  Another  decision  on  this  point  is  Regina  v:  Purley, 
1  Cox  C.  C.  76.  There  the  prisoner  was  told  by  a  policeman, 
■  whatever  she  told  him  would  be  used  against  her  on  her  trial. 
Maule  J.  decided  this  case  on  the  authority  of  Regina  v.  Drew ; 
holding,  that  to  assure  the  prisoner  that  whatever  she  said  would 
be  used  at  her  trial,  was  holding  out  to  her  an  advantage  which 
rendered  her  statement  inadmissible.  He  said,  where  any  caution 
at  all  is  given,  the  proper  course  is  to  let  the  prisoner  know  what 
he  says  may  do  him  harm,  but  cannot  possibly  do  him  good.  His 
words  also  are :  "  If  you  promise  a  person  that  what  he  states 
will,  at  all  events  be  used  at  the  trial,  you  may  be  thereby  inducing 
him  to  confess." 

Pakke  B.  In  consequence  of  the  strong  opinion  entertained  by 
Maule  J.  upon  the  question,  I  reserved  a  case  at  Aylesbury;  but 
there  the  prisoner  was  acquitted. 

Lord  Campbell  C.  J.  It  was  in  consequence  of  the  decisions  of 
my  brother  Coleridge  and  my  brother  Maule,  and  of  a  statement 
that  my  brother  Parke  had  reserved  the  point,  that  I  reserved  this 
question. 

Mills.  The  miserable  advantage  of  having  made  a  confession 
at  any  early  stage,  in  the  hope  that  he  would  derive  some  benefit 
or  degree  of  mercy  from  having  made  it,  may  operate  upon  the 
mind  of  a  prisoner  ;  and  you  have  no  business  to  trap  a  man  into 
a  confession.  There  is  another  case  decided  by  Maule  J.,  Regina 
V.  Harris,  1  Cox,  206,  where  the  prisoner  was  cautioned,  as  in  the 
case  of  Regina  v.  Parley,  and  where  the  confession  was  likewise 
excluded. 

Parke,  B.  On  referring  to  my  notes  of  Regina  v.  Warringham, 
I  find  that  the  words  there  used  were,  "  It  would  be  best  for  him 
if  he  would  tell  how  it  was  transacted."  The  object  of  the  report 
in  The  Jurist  was  to  show,  that  where  an  inducemeint  has  been 
held  out,  it  is  incumbent  on  the  prosecution  to  show  affirma- 
tively whether  the  inducement  was  made  before  or  after  the  con- 
fession. 

Mills.  That  undoubtedly  was  the  object  of  the  report,,  and  your 
lordship's  correction  renders  the  case  inapplicable  to  this  argu- 
ment. It  was  remarked  by  the  Court  in  Thompson's  Case,  at  the 
Old  Bailey,  1783,  1  Leach  C.  C.  at  p.  293  (4th  ed.),  "  Too  great  a 
chastity  cannot  be  preserved  on  this  subject,"  referring  to  the  con- 
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fessions  of  prisoners ;  and  Wilde  C.  J.  in  another  case  rejected 
evidence,  because  it  had  been  obtained  in  answer  to  questions  put 
to  the  prisoner. 

Lord  Campbell  C.  J.  Prisoners  are  not  to  be  interrogated. 
By  the  law  of  Scotland,  they  may  be ;  but  by  the  law  of  England, 
they  cannot. 

Mills.  In  the  case  of  Eex  v.  Green,  5  Carrington  &  Payne,  312, 
it  was  remarked  by  Gurney  B.  that  it  was  proper  to  caution  the 
prisoner  that  any  confession  he  made  would  be  admissible  against 
him  at  the  trial,  and  could  do  him  no  service ;  and  in  Regina  v. 
Arnold,  8  Carrington  &  Payne,  at  p.  622,  Lord  Denman  lays  down  the 
proper  caution  to  be  used  by  magistrates,  which  seemed  framed  to 
prevent  prisoners  from  supposing  that  they  shall  necessarily  have 
what  they  may  say  adduced  at  the  trial.  The  object  of  11  &  12 
Vict.  ch.  18,  was  to  sanction  the  rule  as  laid  down  by  Lord  Den- 
man ;  and  it  is  to  be  noted  that  the  statute  uses  the  word  "  may  " 
instead  of  "  will." 

Power  and  Netoton,  for  the  Crown,  were  not  called  on  to  address 
the  court. 

Lord  Campbell  C.  J.  intimated,  that  as  he  had  reserved  the 
case  for  the  consideration  of  the  court,  he  should  prefer  hearing 
the  judgment  of  the  other  Judges  before  expressing  his  opinion. 

Pollock  C.  B.  I  am  of  opinion  that  the  conviction  is  right ; 
that  the  evidence  was  properly  received.  I  consider  that  the 
grounds  for  not  receiving  such  evidence  are  not  those  stated  by 
the  learned  counsel  in  his  elaborate  and  able  argument,  from  a 
review  of  all  the  cases,  that  there  is  a  presumption  of  law  one  way 
or  other.  The  ground  for  not  receiving  such  evidence  is,  that 
it  would  not  be  safe  to  receive  a  statement  made  under  any  influ- 
ence or  fear.  There  is  no  presumption  of  law  that  it  is  false,  or 
that  the  law  considers  such  statement  cannot  be  relied  upon ;  but 
such  confessions  are  rejected  because  it  is  supposed  that  it  would 
be  dangerous  to  leave  such  evidence  to  the  jury.  A  simple  caution 
to  the  accused  to  tell  the  truth,  if  he  says  any  thing,  has  been 
decided  not  to  be  sufficient  to  prevent  the  statement  made  being 
given  in  evidence ;  and  although  it  may  be  put,  that  when  a  per- 
son is  told  to  tell  the  truth,  he  may  possibly  understand  that  the 
only  thing  true  is  that  he  is  guilty,  that  is  not  what  he  ought  to 
understand.    He  is  reminded  that  he  need  not  say  any  thing ;  but 
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if  he  says  any  thing,  let  it  be  true.  It  has  been  decided,  that  that 
would  not  prevent  the  statement  being  received  in  evidence,  by 
Littledale  J.  in  the  case  of  Rex  v.  Court,  7  Oarrington  &  Payne, 
486,  and  by  Rolfe  B.  in  a  case  at  Gloucester,  Regina  v.  Holmes, - 
1  Oarrington  &  Kirwan,  248 ;  but  where  the  admonition  to  speak 
the  truth  has  been  coupled  with  any  expression  importing  that  it 
would  be  better  for  him  to  do  so,  it  has  been  held  that  the  confes- 
sion was  not  receivable ;  the  objectionable  words  being  that  it 
would  be  better  to  speak  the  truth,  because  they  import  that  it  would 
be  better  for  him  to  say  something.  This  was  decided  in  the  case 
of  Regina  v.  Garner,  1  Denison  C.  C.  329.  The  true  distinction 
between  the  present  case  and  a  case  of  that  kind  is,  that  it  is  left 
to  the  prisoner  a  matter  of  perfect  indifference  whether  he  should 
open  his  mouth  or  not.  With  regard  to  the  cases  of  Regina  v. 
Drew  and  Regina  v.  Morton,  with  the  greatest  respect  for  my 
brother  Coleridge,  I  do  not  approve  of  the  decision  in  the  former, 
or  of  the  argument  used  to  uphold  it  in  the  latter.  I  think  the 
statement  made  by  the  prisoner  in  Regina  v.  Drew  ought  not  to 
have  been  rejected.  He  was  told,  "  that  what  he  said  would  be 
taken  down,  and  would  be  used  for  him  or  against  him  at  the 
trial."  The  whole  effect  of  the  sentence  was,  that  the  man  was 
told  that  whatever  he  said  would  be  taken  down  and  used  as  evi- 
dence in  the  cause ;  that  is,  the  truth  would  be  stated  on  the  trial. 
I  first  heard  of  the  opinion  of  my  brother  Maule  in  1845,  and  I 
required  it  to  be  vouched,  either  by  print  or  a  manuscript  note, 
that  there  had  been  such  a  decision.  With  every  veneration  for 
the  opinions  of  my  brother  Maule,  I  cannot  agree  with  his  view 
on  this  subject ;  and  I  have  myself  decided  the  other  way,  offering 
to  reserve  a  case  for  the  consideration  of  the  Judges.  The  ques- 
tion now  is,  whether  the  words  employed  by  the  constable,  "  he 
need  not  say  any  thing  to  criminate  himself;  what  he  did  say  would 
he  taken  down,  and  used  as  evidence  against  him,"  amount  either  to 
a  promise  or  a  threat  ?  We  are  not  to  torture  this  expression,  or 
to  say  whether  a  man  might  have  misunderstood  their  meaning ; 
for  the  words  of  the  statute  might,  by  ingenuity,  be  suggested  to 
raise  in  the  mind  of  the  prisoner  very  different  ideas  from  that 
which  is  the  natural  meaning.  The  words  are  to  be  taken  in  their 
obvious  meaning.  It  is  very  important  for  the  protection  of  inno- 
cence that  any  man  charged  with  a  crime  should  be  told,  at  the 
time  of  his  apprehension,  what  that  charge  is.  Attention  should 
be  paid  to  any  communication  made  by  him  at  that  time,  because, 
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generally,  a  prisoner  has  no  means  of  paying  for  witnesses.  The 
accused  may  frequently  be  in  a  situation  at  once  to  say  that  he 
was  in  such  a  place,  and  could  prove  an  alibi,  and  may  be  able  to 
make  some  statement  of  extreme  importance,  in  order  to  show 
that  he  did  not  commit  the  crime,  or  was  not  the  person  intended 
to  be  charged.  In  criminal  trials,  I  make  a  point  of  inquiring 
whether  the  prisoner  made  a  statement  on  being  first  taken  into 
custody  ;  and  I  have  known  repeatedly  an  acquittal  occur,  chiefly 
on  the  grounds  of  what  the  prisoner  stated  at  the  time  of  his 
apprehension.  It  is  proper  that  a  prisoner  should  be  cautioned 
not  to  criminate  himself ;  but  I  think  that  what  he  says  ought  to 
be  adduced,  either  as  evidence  of  his  guilt  or  as  evidence  in  his 
favor.  For  these  reasons,  I  think  that  the  Lord  Chief  Justice 
properly  received  the  confession  at  the  trial. 

Pabke  B.  I  entirely  agree  with  the  Lord  Chief  Baron,  and  with 
the  view  taken  by  Lord  Campbell  at  the  trial.  The  prisoner  was 
tried  upon  an  indictment  charging  him  with  having  administered 
poison  to  his  wife,  with  intent  to  murder  her.  On  the  part  of  the 
prosecution,  a  police  constable  was  called,  whose  evidence  thus 
began :  "  I  went  to  the  prisoner's  house  on  the  17th  December.  I 
saw  the  prisoner.  Dr.  Vincent,  and  Page,  another  constable,  were 
with  me.  I  told  him  what  he  was  charged  with ;  he  made  no  reply, 
and  sat  with  his  face  buried  in  his  handkerchief.  I  believe  he  was 
crying.  I  said,  he  need  not  say  any  thing  to  criminate  himself ; 
what  he  did  say  would  be  taken  down  and  used  as  evidence  against 
Mm."  Objection  was  made,  on  behalf  of  the  prisoner,  that  what 
he  then  said  was  not  admissible.  His  lordship  thought  that  the 
words  of  the  statute  were  merely  a  direction  ;  and  that  although 
the  caution  of  the  constable  differed  from  that  directed  by  11  &  12 
Vict.  ch.  42,  §  18,  to  be  given  by  the  justice  to  the  prisoner,  in  the 
word  "  will "  inistead  of  "  may,"  it  did  not  amount  to  any  promise 
or  threat  to  induce  the  prisoner  to  confess ;  that  it  could  have  no 
tendency  to  induce  him  to  say  any  thing  untrue;  and  that,  in 
spite  of  it,  if  he  did  afterwards  confess,  the  confession  must  be 
considered  voluntary.  In  that  I  entirely  concur,  and  I  think  that 
the  reasons  given  by  the  Lord  Chief  Justice  are  satisfactory.  By 
the  law  of  England,  in  order  to  render  a  confession  admissible  in 
evidence,  it  must  be  perfectly  voluntary ;  and  there  is  no  doubt 
that  any  inducement,  in  the  nature  of  a  promise  or  of  a  threat, 
held  out  by  a  person  in  authority,  vitiates  a  confession.     The 
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decisions  to  that  effect  have  gone  a  long  way ;  whether  it  would 
not  have  been  better  to  have  allowed  the  whole  to  go  to  the  jury,  it 
is  now  too  late  to  inquire  ;  but  I  think  there  has  been  too  much 
tenderness  towards  prisoners  in  this  matter.     I  confess  that  I  can- 
not look  at  the  decisions  without  some  shame,  when  I  consider 
what  objections  have  prevailed  to  prevent  the  reception  of  confes- 
sions in  evidence ;  and  I  agree  with  the  observation  of  Mr.  Pitt 
Taylor,  that  the  rule  has  been  extended  quite  too  far,  and  that 
justice  and  common  sense  have,  too  frequently,  been  sacrificed  at 
the  shrine  of  mercy.     1  Taylor  Ev.  §  639.     We  all  know  how  it 
occurred.     Every  judge  decided  by  himself  upon  the  admissibility 
of  the  confession,  and  he  did  not  like  to  press  against  the  prisoner, 
and  took  the  merciful  view  of  it.     If  the  question  were  res  nova, 
I  cannot  see  how  it  could  be  argued  that  any  advantage  is  offered 
to  a  prisoner  by  his  being  told  that  what  he  says  will  be  used  in 
evidence  against  him.     I  have  the  most  unfeigned  respect  for 
Coleridge  J.  and  Maule  J. ;  and  in  deference  to  their  decisions, 
I  offered  to  reserve  a  case  at  Aylesbury,  but  I  cannot  concur  in 
their  judgment.     I  have  reflected  on  Regina  v.  Drew  and  Regina 
V.  Morton,  and  I  have  never  been  able  to  make  out  that  any  benefit 
was  held  out  to  the  prisoner  by  the  .caution  employed  in  those 
cases.     We   ought  therefore  to  be   extremely  obliged  to  Lord 
Campbell  for  having  reserved  the  point,  in  order  that  it  might  be 
settled. 

Erlb  J.  I  think  that  the  statement  of  the  prisoner  was  properly 
received.  In  my  opinion,  the  best  defence  of  innocence  is  founded 
on  the  statement  which  he  is  shown  to  have  used  when  first  ac- 
cused ;  and  I  am  of  opinion  that,  when  a  confession  is  well 
proved,  it  is  the  best  evidence  that  can  be  produced,  and  that 
unless  it  be  clear  that  there  was  either  a  threat  or  a  promise  to 
induce  it,  it  ought  not  to  be  excluded.  I  am  much  inclined  to  agree 
with  Mr.  Pitt  Taylor ;  and  according  to  my  judgment,  in  many 
cases  where  confessions  have  been  excluded,  justice  and  common 
sense  have  been  sacrificed,  not  at  the  shrine  of  mercy,  but  at  the 
shrine  of  guilt.  The  words  " will "  or  " may"  as  used  in  the 
caution,  are,  in  effect,  the  same ;  one  being  absolute,  the  other 
contingent.  In  the  able  argument  that  has  been  addressed  to  us, 
it  has  been  contended  that  the  assurance  that  the  statement  will 
be  used  promises  an  advantage,  and  should  therefore  exclude  the 
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confession ;  '"whilst  it  is  admitted  that  this  supposed  advantage 
promised  contingently  does  not  exclude  it.  But  if  it  be  an  advan- 
tage when  promised  positively,  it  is  also  a  promise  of  advantage 
when  made  contingently ;  and  if  it  does  not  exclude  in  one,  neither 
ought  it  in  the  other. 

Williams  J.  I  am  entirely  of  the  same  opinion!  What  was 
said  to  the  prisoner  was  nothing  more  than  what  he  said  would  not 
be  kept  secret,  but  would  be  used  in  evidence  ;  and  it  is  an  over- 
refinement  to  say,  that  a  statement  made  after  such  a  caiition  was 
inadmissible. 

Lord  Campbell  C.  J.  I  adhered  to  the  opinion  which  I  formed 
at  the  trial.  The  rule  I. take  to  be  as  Mr.  Mills  has  stated  it, 
that  if  there  be  any  worldly  advantage  held  out,  or  any  harm 
threatened,  the  confession  must  be  excluded.  The  reason  is,  not 
that  the  law  supposes  that  the  statement  will  be  false,  but  that  the 
prisoner  has  made  the  confession  under  a  bias,  and  that  therefore 
it  would  be  better  not  to  submit  it  to  the  jury.^  If  the  matter 
were  res  Integra,  I  should  perhaps  have  doubted  whether  it  might 
not  have  been  advisable  to  allow  the  confession  to  be  given  in  evi- 
dence, and  let  the  jury  give  what  weight  to  it  they  pleased ;  but  I 
do  not  in  the  slightest  degree  intend  to  break  in  upon  the  rule  laid 
down  by  Mr.  Mills.  With  regard  to  the  decisions  of  my  brother 
Coleridge  and  my  brother  Maule,  with  the  greatest  respect  for 
them,  I  disagree  with  their  conclusions.  It  was  in  deference  to 
their  ruling  that  I  reserved  this  point,  not  that  I  entertained  any 
doubt  upon  the  question  myself.  I  am  very  glad  to  find  that  all 
this  court  concur  in  the  view  which  I  took  at  the  trial,  that  the 
evidence  was  admissible. 

'  But  see  Lord  Campbell's  dictum  in  Regina  v.  Scott,  Dearsly  &  Bell  C.  C. 
at  p.  68.  He  there  says:  "Because  under  such  circumstances,  the  party  may 
have  been  influenced  to  say  what  is  not  true,  and  the  supposed  confession  can- 
not be  safely  acted  upon." 
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Eegina  v.  MOOEB.I 

June  14,  1862. 

Confessions  —  Person  in  Authority. 

The  wife  of  a  person  in  whose  house  an  offence  is  committed,  such  person  not  heing 
prosecutor,  nor  engaged  in  the  apprehension,  prosecution,  or  examination  of  the 
offender,  and  tlie  offence  not  being  in  any  way  connected  with  the  management 
of  the  house,  is  not  a  person  in  authority  within  the  rule  which  excludes  confes- 
sions. 

The  prisoner  was  tried  at  the  last  Assizes  for  Sussex,  before 
Paeke  B.  on  the  coroner's  inquisition,  for  wilful  murder  of  her 
new-born  child.  There  was  an  indictment  also  against  her  for  the 
same  offence.  She  was  found  guilty  of  the  misdemeanor  of  con- 
cealing the  birth  of  her  child. 

There  was  offered  in  evidence  against  her  a  confession  made  by 
her  in  the  presence  of  her  mistress  to  a  surgeon  who  attended  her, 
of  her  having  strangled  her  child  with  a  thread,  and  placed  the 
dead  body  in  a  privy,  where  it  was  found,  with  the  thread  round 
its  neck.  Her  mistress  had  told  her,  before  the  surgeon  came  in, 
that  "  she  had  better  speak  the  truth,"  and,  in  answer,  she  said 
she  would  tell  it  to  the  surgeon.  An  objection  was  taken,  that  any 
subsequent  confession  was  inadmissible.  After  consulting  Cole- 
ridge J.  his  lordship  received  the  evidence,  being  of  opinion  that 
in  this  case,  her  husband  not  being  the  prosecutor,  nor  the  offence 
in  any  way  connected  with  the  management  of  the  house,  the  prison- 
er's mistress  could  not  be  considered  as  having  any  control  over 
the  prosecution  so  as  to  raise  a  presumption  that  the  inducement 
held  out  by  her  would  be  likely  to  cause  her  to  tell  an  untruth. 

The  prisoner  was  acquitted  of  the  murder,  because  the  jury  be- 
lieved that  she  was  in  such  a  state  of  mind  that  she  did  not  know 
what  she  was  about  at  the  time. 

The  learned  baron  therefore  requested  the  opinion  of  the  Judges, 
whether  the  evidence  was  admissible. 

On  the  24th  April  1852  this  case  was  argued  before  Pollock 
C.  B.,  Paeke  B.,  Bele  J.,  Williams  J.  and  Oeompton  J. 

Creasy,  for  the  prisoner.  The  question  for  the  court  is,  whether 
the  words  "  she  had  better  speak  the  truth"  spoken  to  the  prisoner, 

'  2  Denison  C.  C.  522.    6  Cox  C.  C.  656.    3  Carrington  &  Kirwan,  153. 
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a  domestic  servant,  hy  her  mistress,  were  such  an  inducement  as 
to  render  the  confession  made  by  her  inadmissible  in  evidence.  In 
the  case  of  Regina  v.  Garner,  1  Denison  0.  C.  329,  where  a  girl, 
thirteen  years  of  age,  who  was  indicted  for  administering  poison  to 
her  mistress,  with  intent  to  murder  her,  and  the  surgeon  who  at- 
tended the  mistress  said  to  the  prisoner,  in  the  presence  of  her 
mistress,  that  "  it  would  be  better  for  her  to  speak  the  truth,"  the 
confession  was  excluded ;  but  it  must  be  confessed  that  a  distinc- 
tion may  be  taken  between  that  case  and  this. 

Erle  J.  As  a  universal  rule,  an  exhortation  to  tell  the  truth 
ought  not  to  exdlude  a  confession. 

Qreasy.  Nor  is  the  present  case  like  the  case  of  Rex  v.  Up- 
church,  1  Moody  C.  C.  465,  because  there  the  prisoner,  a  girl,  had 
attempted  to  set  fire  to  her  master's  house,  and  his  wife,  her  mis- 
tress, who  took  part  in  the  management  of  the  house,  said  :  "  Mary, 
my  girl,  if  you  are  guilty  do  confess ;  it  will  perhaps  save  your 
neck." 

Pollock  C.  B.  Nor  is  the  present  case  like  the  case  of  Re- 
gina V.  Garner,  for  there  a  domestic  servant  had  attempted  to 
murder  her  mistress,  in  whose  presence  the  inducement  was  held 
out. 

Parke  B.  The  question  is,  whether  an  inducement  held  out  by 
the  wife  of  a  person  not  being  the  prosecutor,  and  the  offence  not 
being  connected  with  the  management  of  the  house,  is  sufficient  to 
exclude  the  confession  ? 

Creasy.  In  Rex  v.  Kingston,  4  Carrington  &  Payne,  387,  where 
on  an  indictment  for  administering  arsenic,  it  appeared  that  the 
surgeon  who  was  called  in  said  to  the  prisoner,  "  You  are  under 
suspicion  of  this,  and  you  had  better  tell  all  you  know." 

Parke  B.     That  has  nothing  to  do  with  the  present  case. 

Greasy.  All  the  cases  are  collected  in  Rex  v.  Gilham,  1  Moody 
C.  0.  186,  where  a  confession  made  in  consequence  of  the  exhor- 
tation of  a  clergyman,  was  held  to  be  admissible  ;  and  are  also  in 
Joy  on  Confessions.  Rex  v.  Rowe,  Russell  &  Ryan  0.  C.  153. 
Regina  v.  Taylor,  8  Carrington  &  Payne,  735.  Rex  v.  Simpson,  1 
Moody  C.  C.  410.  In  none  of  the  cases  where  the  inducement  was 
held  to  exclude  the  confession,  was  the  offence  unconnected  with 
the  person  or  property  or  dwelling-house  of  the  master  and  mis- 
tress, as  in  the  present  case ;  and  the  question  is,  can  the  court 
extend  the  rule  respecting  persons  in  authority  to  the  master  and 
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mistress  of  the  person  in  whose  house  an  offence  of  this  nature  has 
heen  committed  ?  But  it  is  submitted  that  the  court  is  not  so 
much  to  inquire  whether  the  inducement  was  held  out  by  the  pros- 
ecutor, as  wliether  the  person  who  held  it  out  was  likely  to  be  the 
prosecutor  ?  In  criminal  cases,  the  Crown  is  the  prosecutor,  but 
the  Crown  is  put  in  motion  by  private  individuals  ;  and  a  case  oc- 
curred not  very  long  ago  where  three  persons  were  endeavoring  to 
act  the  part  of  the  prosecutor.  The  master  and  mistress  of  a 
house,  in  which  such  an  outrage  had  been  committed,  were  most 
likely  to  become  the  prosecutors.  If  the  test,  who  was  likely  to  be 
prosecutor  be  strictly  applied,  a  married  woman  never  would 
be  bound  over  to  prosecute.  But  who  would  be  so  likely  to  give 
information  as  the  master  and  mistress  ?  What  party  would  be 
more  likely,  considering  the  nature  of  the  offence,  to  interfere,  than 
the  mistress  ?  Suppose  the  matter  hushed  up  ;  if  the  master  and 
mistress  had  been  parties  to  the  concealment  of  the  offence,  would 
they  not  have  been  guilty  of  misprision  of  felony  ?  It  is  said  that 
the  offence  has  nothing  to  do  with  the  management  of  the  house. 
But  who  has  so  much  authority  over  the  mind  of  a  maid-servant  as 
her  mistress  ?  Is  it  not  in  the  department  of  the  wife  to  look 
after  the  morals  of  her  female  servants  ?  "We  must  not  look  at 
the  case  as  lawyers,  but  consider  what  would  be  the  natural 
result  of  an  inducement  by  such  a  person.  The  test  is  not,  it  is 
submitted,  who  is  the  party  to  set  justice  in  motion,  but  who  is 
most  likely  to  have  influence  ?  Who  is  it  most  natural  that  the 
prisoner  should  look  to  ?  The  mistress,  qua  mistress;  is  also  said 
to  be  a  person  in  authority.  It  is  said  by  Mr.  Pitt  Taylor,  1  Tay- 
lor Ev.  §  631 :  "  And  first,  as  to  the  person  by  whom  the  induce- 
ment is  offered.  Here  it  is  very  clear,  that  if  the  promise  or  threat 
be  made  by  any  one  having  authority  over  the  prisoner,  as,  for  in- 
stance, by  the  prosecutor,  the  master  or  mistress  of  the  prisoner, 
the  constable,  or  other  officer  or  person  having  him  in  custody,  a 
magistrate,  or  the  like,  the  confession  will  be  rejected,  as  not  being 
voluntary."  ^    In  2  Russell  on  Crimes,  839,^  it  is  observed :  "  With 

'  This  passage  in  the  fifth  edition  of  Taylor  on  Evidence,  I.  §  797,  is  as  fol- 
lows :  "  Here  it  is  very  clear,  that  if  the  promise  or  threat  be  made  by  any  one 
having  anthority  over  the  prisoner  in  connection  with  the  prosecution,  as,  for 
instance,  by  the  prosecutor,  the  master  or  mistress  of  the  prisoner,  when  the 
offence  concerns  such  master  or  mistress,  the  constable,  or  other  officer  having 
him  in  custody,  a  magistrate,  or  the  like,  the  confession  will  be  rejected  as  not 
being  voluntary." 

"  Vol.  m.  p.  387.  4th  ed. 
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regard  to  the  persons  whose  inducements  will  prevent  the  admis- 
sion of  confessions,  it  should  seem  that  all  who  are  engaged  in  the 
apprehension,  prosecution,  or  examination  of  a  prisoner,  are  con- 
sidered as  persons  of  such  authority,  tliat  their  inducements  will 
exclude  any  confession  thereby  obtained.  Thus,  an  inducement 
held  out  by  the  prosecutor,  or  the  prosecutor's  wife,  or  his  attor- 
ney, or  by  a  constable,  or  the  prosecutor,  in  the  apprehension  or 
detention  of  the  prisoner,  or  by  a  magistrate  acting  in  the  business, 
or  other  magistrate,  or  magistrate's  clerk,  or  by  a  jailer  or  chap- 
lain of  a  jail,  or  by  a  person  having  authority  over  the  prisoner,  as 
by  the  captain  of  a  vessel  to  one  of  his  crew,  or  by  a  master  or 
mistress  to  a  servant,  or  by  a  person  having  authority  in  the  mat- 
ter, or  by  a  person  in  the  presence  of  one  in  authority,  with 
his  assent,  whether  direct  or  implied,  will  be  sufficient  to  exclude  a 
confession  made  in  consequence  of  such  an  inducement."  Rex  v. 
Parratt,  4  Carrington  &  Payne,  570. 

Pabke  B.  Russell  says,  all  who  are  engaged  in  the  apprehen- 
sion, prosecution,  or  examination  of  the  prisoner. 

Creasy  referred  to  Regina  v.  Taylor,  8  Carrington  &  Payne,  733. 
Suppose  an  article  stolen  from  an  inmate  in  the  house  by  a  ser- 
vant, would  not  the  mistress  have  a  presumable  authority  ?  The 
law,  in  various  ways,  recognizes  the  authority  of  a  master  and 
mistress  over  their  servants,  inflicting  heavier  punishments  upon 
servants  guilty  of  larceny  from  their  master  or  mistress  ;  and  for- 
merly, in  making  the  murder  of  either  of  them  petty  treason. 

No  person  appeared  as  counsel  for  the  Crown. 

Cur.  adv.  vult. 

On  the  14th  June  1852  the  following  Judges  being  present, 
Jervis  C.  J.,  Parke  B.,  Aldbrson  B.,  Maule  J.,  Cbesswell  J., 
Platt  B.,  Talpoued  J.,  and  Martin  B.,  the  following  judgment  was 
read  by 

Parke  B.^  The  cases  on  this  subject  have  gone  quite  far  enough, 
and  ought  not  to  be  extended.  It  is  admitted  that  confessions 
ought  to  be  excluded  unless  voluntary,  and  the  judge,  not  the  jury, 
ought  to  determine  whether  they  are  so.  One  element  in  the  con- 
sideration of  this  question,  as  to  their  being  voluntary,  is,  whether 
the  threat  or  inducement  was  such  as  to  be  likely  to  influence  the 
prisoner.    Perhaps  it  would  have  been  better  to  have  held  (when 

'  The  editor  is  indebted  to  the  kindness  of  Baron  Pakke,  for  his  lordship's 
MSS.  of  the  above  judgment. 
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it  was  determined  that  the  judge  was  to  decide  whether  the  con- 
fession was  voluntary)  that  in  all  cases  he  was  to  decide  that  point 
upon  his  own  view  of  all  the  circumstances,  including  the  nature 
of  the  threat  or  inducement,  and  the  character  of  the  person  hold- 
ing it  out  together,  not  necessarily  excluding  the  confession  on  ac- 
count of  the  character  of  the  person  holding  out  the  inducement  or 
threat.  But  a  rule  has  been  laid  down  in  diiferent  precedents,  by 
which  we  are  bound,  and  that  is,  that  if  the  threat  or  inducement 
is  held  out  actually  or  constructively,  by  a  person  in  authority, 
it  cannot  be  received,  however  slight  the  threat  or  inducement ; 
and  the  prosecutor,  magistrate,  or  constable  is  such  a  person,  and 
so  the  master  or  mistress  may  be.  If  not  held  out  by  one  in  au- 
thority, they  are  clearly  admissible. 

The  authorities  are  collected  in  Mr.  Joy's  very  able  Treatise  on 
Confessions  and  Challenges,  p.  23. 

But  in  referring  to  the  cases  where  the  master  or  mistress  have 
been  held  to  be  persons  in  authority,  it  is  only  when  the  offence 
concerns  the  master  or  mistress,  that  their  holding  out  the  threat 
or  promise  renders  the  confession  inadmissible.  In  Rex  v.  Up- 
church,  1  Moody  C.  C.  465,  the  offence  was  arson  of  the  dwelling- 
house,  in  the  management  of  which  the  mistress  took  a  part.  Re- 
gina  V.  Taylor,  8  Carrington  &  Payne,  733,  is  to  the  like  effect ;  so 
Regina  v.  Hearne,  Carrington  &  Marshman,  109  ;  Regina  v. 
Hewett,  Carrington  &  Marshman  534;  so  where  the  threat  was 
used  by  the  master  of  a  ship  to  one  of  the  crew,  and  the  offence 
committed  on  board  the  ship  by  one  of  the  crew  towards  another ; 
and  in  that  case  also  the  master  of  the  ship  threatened  to  appre- 
hend him,  and  the  offence  being  a  felony,  and  a  felony  actually 
committed,  would  have  a  power  to  do  so,  on  reasonable  suspicion 
that  the  prisoner  was  guilty. '  In  Regina  v.  Warringham,  ante  p. 
487,  the  confession  was  in  consequence  of  what  was  said  by  a  mis- 
tress of  the  prisoner,  she  being  in  the  habit  of  managing  the  shop, 
and  the  offence  being  larceny  from  the  shop.  This  appears  from 
my  note.  In  the  present  case,  the  offence  of  the  prisoner,  in  kill- 
ing her  child,  or  concealing  its  dead  body,  was  in  no  way  an  offence 
against  the  mistress  of  the  house.  She  was  not  the  prosecutrix 
then,  and  there  was  no  probability  of  herself  or  the  husband  being 
the  prosecutor  of  an  indictment  for  that  offence  ;  in  practice,  the 
prosecution  is  always  the  result  of  a  coroner's  inquest.  There- 
fore, we  are  clearly  of  opinion  that  the  confession  was  properly 
received.  Conviction  confirmed. 
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The  Queen  v.  Johnston.^ 

Easter  Term  1864. 
Confessions  —  Elicited  by  Questions. 

M.  J.,  suspected  of  having  committed  felony,  was  followed  and  stopped  by  a  consta-. 
ble  in  plain  clothes.  The  constable  having  told  M.  J.  what  he  was,  and  that  she 
(M.  J.)  was  charged  with  felony,  proceeded  to  put  several  questions  to  her,  relative 
to  a  parcel  in  her  hand,  which  contained  the  goods  supposed  to  have  been  stolen. 
At  the  time  he  asked  the  questions,  the  constable  had  not  told  M.  J.  that  she  was 
under  arrest,  "  but  he  would  not  have  let  her  go."  He  did  not  expressly  hold  out 
any  threat  or  inducement  to  M.  J. ;  nor  did  he,  before  she  answered  him,  give  her 
any  caution.  M.  J.  having  answered  the  questions,  the  constable  then  told  her  she 
was  not  bound  to  say  any  thing  that  would  criminate  herself;  and  said  he  should 
bring  her  to  the  police  office. 

Held,  by  eight  Judges,  that  the  conversation  between  M.  J.  and  the  constable  was 
receivable  in  evidence ;  and,  by  three  Judges,  that  it  was  not  so  receivable. 

The  following  case  was  reserved  from  the  Commission  Court 
for  the  county  of  Dublin,  by  the  Hon.  Justice  O'Brien  and  the  Hon. 
Justice  Christian. 

The  prisoner  was  tried  before  us,  on  the  9th  of  December  last, 
at  the  commission  for  the  county  of  Dublin,  for  having  feloniously 
stolen  eight  boots,  the  property  of  William  Hutchings. 

The  first  witness  examined  was  Mr.  W.  Hutchings,  who  stated 
to  the  effect  that  he  kept  a  boot  and  shoe  and  leather  shop  in  Kings- 
town ;  that  prisoner  came  into  his  shop  on  Saturday  the  28th  of 
November  last,  and  asked  to  be  fitted  with  a  pair  of  boots,  which 
was  done.  That  at  her  request  he  allowed  her  to  remain  in  the 
shop  for  some  time ;  that,  while  she  was  there,  he  went  out  of  the 
shop,  and  left  his  assistant  P.  Eedmond  there ;  and  that  when 
the  witness  returned  to  the  shop,  in  about  a  quarter  of  an  hour, 
the  prisoner  had  gone ;  that  she  returned  in  about  ten  minutes 
afterwards,  and  said  that  the  boots  she  selected  were  rather 
tight,  and  that  she  wished  him  to  take  her  measure  for  another 
pair ;  that  he  did  so,  and  asked  for  her  address ;  that  she  gave 
her  name  as  Miss  Johnston ;  told  him  to  send  the  pair  of  boots  to 
Mr.  Knight's  shop  in  Kingstown,  and  that  she  left  witness's  shop 

'  15  Irish  Common  Law  Kep.  60.  Court  of  Criminal  Appeal.  Coram  Lef- 
KOY  C.  J.,  MoNAHAN  C.  J.,  PiGOT  C.  B.,  Ball,  Keogh,  O'Brien,  and  Hayes 
JJ.,  FiTZGEKALD  and  Hughes  BB.,  Fitzgerald  J.  and  Dbasy  B. 
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in  a  couple  of  minutes  afterwards.  That  on  the  next  day,  two  de- 
tective policemen  called  on  him,  and  brought  him  four  odd  boots, 
which  were  his.  These  boots  were  produced  to  witness  at  the 
trial,  and  appeared  to  be  all  for  the  right  foot.  Witness  stated  he 
had  the  fellows  of  them  all,  and  produced  them  at  the  trial.  He 
also  stated  that  he  had  all  the  right  boots  in  his  shop  on  the  morn- 
ing of  the  28th  of  November,  and  that  he  did  not  give  them  to  the 
prisoner. 

This  witness  was  cross-examined  as  to  the  fact  of  the  boots 
brought  to  him  by  the  policeman  being  his  ;  and  also  as  to  whether 
.they  might  not  have  been  sold  in  the  shop  by  his  niece,  who  some- 
times, sold  boots  for  him,  or  by  his  assistant,  said  P.  Redmond,  who 
were  not  examined. . 

The  second  witness  was  William  Doyle,  a  policeman.  He  stated 
that,  on  Saturday  the  28th  of  November  last,  he  and  another 
policeman  (Inspector  M'Dermot)  followed  the  prisoner  from  Dub- 
lin to  Kingstown,  by  railway ;  that  they  followed  her  to  several 
places  in  Kingstown,  and  saw  her  go  on  two  occasions  into  Mr. 
Hutchings's  shop.  That  then  they  followed  her  to  the  railway  sta- 
tion at  Kingstown,  and  went  back  to  Dublin  in  the  same  train  with 
her.  That  she  had  a  small  paper  parcel  and  a  bag  in  her  hand 
when  going  into  the  train  at  Kingstown ;  and  that  at  Westland- 
row  station  she  laid  the  parcel  on  the  ticket  office.  That  Inspector 
M'Dermott-  and  witness  (who  were  both  in  plain  clothes)  then 
went  up  to  her.  Witness  stated  what  took  place  on  their  going 
up  to  her  as  follows :  "  I  told  her  we  belonged  to  the  police,  and 
that  she  was  described  to  us  as  having  stolen  boots  from  shops  in 
the  city.  I  also  said  to  her  that  she  was  charged  as  committing 
felony.  I  asked  her  what  she  had  in  the  parcel.  I  would  not 
have  let  her  go ;  but  I  did  not  tell  her  that  I  would  not  do  so." 

Witness  was  then  asked  by  the  Crown  counsel  "  what  did  the 
prisoner  say  to  you  when  you  asked  her  what  she  had  in  the 
parcel  ?  " 

Mr.  Curran,  prisoner's  counsel,  objected  to  that  question :  and 
the  witness  being  further  examined,  then  stated  as  follows  :  — 

"  I  did  not,  before  I  asked  her  that  question,  or  before  the  pris- 
oner answered  it,  give  her  any  caution,  or  hold  out  any  induce- 
ment, and  I  have  stated  all  that  was  said  between  us.  I  do  not 
recollect  Inspector  M'Dermott  saying  any  thing  to  her  at  all." 

Witness  then  stated  (subject  to  the  objection  of  prisoner's  coun- 
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sel) :  "  Prisoner  said  she  had  two  pair  of  boots  in  the  parcel ; 
and  I  then,  before  I  said  any  thing  else  to  her,  took  the  parcel 
from  her ;  and  then  I  again  asked  her  where  she  got  them." 

Prisoner's  counsel  then  objected  to  the  witness  stating  what  the 
prisoner  said  in  reply  to  the  witness,  and  relied,  amongst  other 
things,  on  the  decision  of  the  present  Lord  Chief  Baron,  in  the  case 
of  Regina  v.  Bodkin,  8  Irish  Jurist  N.  S.  340.  The  evidence  being 
pressed  by  the  crown  counsely  we  stated  that  we  would  receive  the 
objection,  and  that  we  would  reserve  the  question  of  its  admissi- 
bility for  the  consideration  of  the  Court  of  Criminal  Appeal.  The 
witness  then  stated  that,  when  he  asked  the  prisoner  where  she- 
got  the  boots,  she  said  that  "  she  was  made  a  present  of  them  in 
Kingstown  ;  "  and  the  witness  also  stated  (subject  to  the  like  ob- 
jection and  reservation),  the  subsequent  part  of  the  conversation 
between  him  and  the  prisoner  on  that  occasion,  as  follows  :  "  I 
said  to  the  prisoner  that  I  saw  her  in  Mr.  Hutchings's  shop  in  Kings- 
town ;  and  I  asked  whether  it  was  there  she  got  them ;  she  said 
yes  ;  and  that  she  took  them  out  of  that.  I  then  told  her,  after  she 
answered  the  foregoing  questions,  she  was  not  bound  to  say  any 
thing  that  would  criminate  herself ;  and  I  told  her  that  we  should 
arrest  her,  and  bring  her  to  the  police  office,  which  we  did.  I  kept 
the  boots  "  [witness  identified  them  as  those  already  produced  to 
Mr.  Hutchings]. 

The  jury  found  the  prisoner  guilty.  Another  indictment  had 
been  found  against  her  at  the  same  commission,  the  trial  of  which 
was  postponed  till  next  commission.  We  did  not  sentence  the 
prisoner ;  but  decided  she  should  be  kept  in  custody,  and  post- 
poned her  sentence  till  the  opinion  of  this  court  should  be  taken 
as  to  the  admissibility  of  all  the  evidence  objected  to  by  pris- 
oner's counsel,  as  above  mentioned. 

We  therefore  request  the  opinion  of  the  court,  whether  the  en- 
tire of  the  evidence  objected  to  by  the  prisoner's  counsel  as  afore- 
said was  legally  and  properly  admissible.  If  any  portion  of  said 
evidence  was  not  legally  and  properly  admissible,  then  the  convic- 
tion is  to  be  reversed.  J.  Christian. 

10th  January,  1864.  JameS  O'BrIEN. 

J.  A.  Ourran  (with  him  Molloy')  for  the  prisoner.  The  general 
rule  of  law  on  this  point  is  to  be  found  in  Regina  v.  Baldry.  There, 
Lord  Campbell  0.  J.  says :    "  Prisoners   are  not  to  be  interro- 
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gated.  By  the  law  of  Scotland  they  may  be ;  but  by  the  law  of 
England  they  cannot "  ante  p.  494.  Any  examination  of  a  pris- 
oner is  considered  to  be  a  privilege  in  his  favor,  and  not  an  addi- 
tional peril  to  him.  1  Chitty  Crim.  Law,  p.  84.  1  Hayes  Crim. 
Law,  p.  254.     Stephen  Crim.  Law,  p.  190. 

There  are  some  authorities  apparently  on  the  other  side,  but 
which  are  all  distinguishable.  Eex  v.  Thornton,  1  Moody  C.  C.  27. 
There  was  no  threat  or  promise  in  that  case ;  and  the  point  of  that 
case  has  been  differently  decided  since  that  date  (1824).  Ilex  v. 
Wild,  1  Moody  C.  C.  452.  In  that  case  the  question  was  not  asked 
by  any  person  in  authority.  The  King  v.  Gibney,  Jebb.  C.  C.  15. 
In  that  case  the  evidence  was  admitted,  because  there  was  no  threat 
of  a  temporal  nature  held  out.  There  is  a  very  strong  expression  of 
Doherty  C.  J.  on  this  subject  in  Regina  v.  Hughes,  1  Crawford  & 
Dix  C.  C.  13.  In  Regina  v.  Doyle,  1  Crawford  &  Dix  C.  C.  396, 
evidence  of  this  kind  was  excluded.  Regina  v.  Devlin,  2  Crawford 
&  Dix  C.  C.  157,  is  to  the  same  eifect.  Regina  v.  Toole,  7  Cox  0. 
C.  244.  Regina  v.  Hassett,  8  Cox  C.  C.  511.  Regina  v.  Bodkin,  8 
Irish  Jurist,  N.  S.  340.  [Pigot  C.  B.  :  I  think  it  right  to  state 
that,  in  that  very  case,  I  received  evidence  of  a  voluntary  state- 
ment made  by  the  prisoner  to  the  policeman,  previous  to  the  ques- 
tion having  been  put  to  him  by.  the  policeman.]  1  Taylor  Bv. 
§  798,  and  Regina  v.  Pettit,  4  Cox  C.  C.  164,  were  also  cited. 

Beytagh  for  the  Crown  (with  him  the  Solicitor  Creneral,  Sergeant 
Sullivan,  and  0.  R.  Barry). 

The  question  is,  whether  the  mere  fact  that  the  evidence  consists 
of  an  answer  to  a  question  put  by  a  policeman  to  a  prisoner,  ren- 
ders the  evidence  inadmissible.  I  admit  the  prisoner  was  in  cus- 
tody at  the  time  the  question  was  put,  although  she  was  not  aware 
of  that  fact.  A  material  fact  in  the  case  is,  that  there  was  no 
threat  used  by  the  policeman,  nor  any  inducement  held  out  to  her 
to  confess.  The  fair  inference  from  the  evidence  is,  that  there  was 
neither  caution,  threat,  nor  inducement  in  the  case. 

I  shall  first  refer  to  some  passages  in  various  text-books  on  the 
subject.  They  show,  at  all  events,  the  general  opinion  of  the 
profession  on  this  point.  Archbold  Crim.  PI.  p.  203  (ed.  1862). 
1  Taylor  Ev.  §  804.  1  Hayes  Crim.  Law,  p.  255.  Joy  on  Con- 
fessions, pp.  34,  42.  These  passages  show  that,  as  a  general  rule, 
it  is  not  sufficient,  in  order  to  exclude  a  statement  made  by  a; 
prisoner,  to  show  that  it  has  been  elicited  by  a  question  put  by 
a  person  in  authority.    I  now  come  to  the  cases. 
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Rex  ■  V.  Gibney,  Jebb  C.  C.  15.  This  was  the  judgment  of  the 
Judges  of  Ireland  forty-four  years  ago.  I  submit  that  it  cannot 
be  held  to  be  overruled  by  decisions  of  single  judges  subsequently. 
[The  Lord  Chief  Justice  :  The  principle  upon  which  that  case  was 
decided  was,  that  the  confession  was  a  voluntary  one.  There  was 
this  foundation  for  their  so  holding,  that  the  prisoner  stated  that  his 
conscience  would  not  let  hin^  conceal  the  crime  any  longer.  MoN- 
AHAN  C.  J. :  Yet  they  must  have  decided  that  the  confession  did 
not  cease  to  be  voluntary,  from  the  fact  of  its  having  been  elicited 
by  a  number  of  questions.  A  great  number  of  questions  were 
asked  in  that  case,  and  some  of  them  assumed  the  prisoner's  guilt. 
No  objection  was  taken  oh  that  head.  The  question  as  to  the  evi- 
dence being  inadmissible,  because  it  was  elicited  by  questions  put 
by  a  person  in  authority,  was  not  argued.]  The  next  case  is  one 
before  Crampton  J.,  Kegina  v.  Hughes,  Joy  on  Confessions,  39. 

There  are  numerous  cases  in  England  on  the  point.  Rex  v. 
Thornton,  1  Moody  C.  0.  27.  In  that  case  the  question  assumed 
the  guilt  of  the  prisoner.  [Monahan  C.  J. :  The  Judges  must 
have  assumed  in  that  case  that  there  were  no  threats  or  intimida- 
tion used,  and  that  therefore  the  evidence  was  admissible.]  Rex 
V.  Gilham,  1  Moody  C.  C.  186  ;  Rex  v.  Wild,  1  Moody  C.  C.  452  ; 
Regina  v.  Kerr,  8  Carrington  &  Payne,  176,  are  to  the  same  effect. 
[O'Brien  J. :  In  the  last  case,  the  evidence  was  not  objected  to. 
Prisoner's  counsel,  in  his  address  to  the  jury,  did  complain  of  the 
way  in  which  the  evidence  was  obtained.]  The  last  case  on  the 
subject  is  Regina  v.  Cheverton,  2  Poster  &  Finlason,  833.  [Ball 
J.  referred  to  the  case  of  Rex  v.  Ellis,  Ryan  &  Moody  N.  P.  C.  432, 
before  Littledale  J.,  cited  in  Archbold  Crim.  PI.  p.  203.]  The 
foundation  of  the  conflict  in  the  cases  is  Regina  v.  Hughes,  1  Craw- 
ford &  Dix  C.  0.  13.  In  that  case  the  main  ground  for  rejecting 
the  evidence  was,  that  it  was  irrelevant ;  and  Doherty  C.  J.  says : 
"  This  admission  of  the  prisoner  Patrick  does  not  go  to  estab- 
lish that  he  was  aware  of.  Margaret  Maxwell's  guilt  at  any  time 
during  the  period  She  remained  in  his  house ;  and  moreover  it  is 
an  admission,"  &c. 

In  Regina  v.  Doyle,  1  Crawford  &  Dix  C.  C.  396,  the  question 
was  put  in  a  way  calculated  to  entrap  the  prisoner.  [Monahan  C  .  J. : 
How  do  you  distinguish  the  words  of  the  question  in  Doyle's  Case 
from  those  used  in  the  present  case  ?]  The  question  put,  namely, 
"  Was  it  there  (in  Hutchings's  shop)  you  got  them  ?  "  was  merely 
a  continuation  of  what  the  prisoner  herself  had  stated.    Regina  v. 
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Devlin,  2  Crawford  &  Dix  C.  C.  151,  is  founded  entirely  on  the  two 
cases  I  have  cited.  Regina  v.  Toole,  7  Cox  C.  0.  244,-is  not  a  de- 
cision on  the  abstract  point. 

Sergeant  Sullivan  on  the  same  side.  The  text-books  are  nearly 
all  in  favor  of  the  admissibility  of  the  evidence.  1  Taylor  Bv. 
§  804.  The  Crown  is  embarrassed  by  Baldry's  Case.  That  case 
rules,  according  to  Lord  Campbell,  ante  p.  494,  that  you  cannot 
interrogate  a  prisoner.  [Monahan  C.  J. :  That  observation  was 
probably  in  answer  to  a  reference  to  Regina  v.  Pettit,  4  Cox  C.  C. 
164.]  It  is  not  open  to  Lord  Campbell  to  rule  that  there  can 
be  no  interrogation  of  a  prisoner.  See  Regina  v.  Berriman,  6  Cox 
C.  C.  388.  [The  Lord  Chief  Justice:  That  refers  to  the  case  of 
a  suspected  person  only,  and  has  nothing  to  do  with  the  case 
of  a  person  under  arrest.  There  had  been  no  real  arrest  here. 
The  constable  had  not  told  the  prisoner  that  she  was  under  arrest. 
The  Lord  Chief  Baron:  It  may  be  a  proper  thing  to  make  in- 
quiries from  a  person  suspected  of  a  crime,  in  order  to  ascertain 
whether  there  are  reasons  for  taking  him  into  custody ;  but  it 
is  a  different  thing  to  put  questions  to  him  tending  to  prove  his 
guilt,  after  he  has  been  'arrested .-]  I  would  suggest  that,  though 
the  custom  of  interrogating  prisoners  may  be  liable  to  abuse,  and 
though  it  has  been  condemned  by  various  judges  (who  however 
have  invariably  admitted  the  evidence),  yet  that  the  rule  of  law  is, 
that  if  there  has  been  no  threat  or  inducement  by  the  interrogator, 
the  evidence  is  admissible,  although  it  has  been  elicited  by  interro- 
gation. In  Baldry's  Case  the  words  used  were,  that  what  the  pris- 
oner said  "  would  be  used  against  him  at  his  trial ;  "  and  the  court 
took  the  distinction  that,  if  the  words  had  been  "  may  be  used,"  it 
would  have  been  right.  In  the  present  case,  the  words  are  not 
nearly  so  strong  ;  and  the  question  merely  was,  "  What  have  you 
got  in  the  parcel  ?  "  If  the  answer  to  this  be  admissible,  the  rest 
must  be  so.  [The  Lord  Chief  Justice :  What  occurs  to  me,  on 
the  principle  of  the  case,  is  this :  If  a'judge  comes  to  decide  that 
a  confession  is  admissible  in  evidence,  must  he  decide  that  it  was 
a  purely  voluntary  confession  ?  The  law  of  England,  since  the 
time  of  Judge  Jeffreys,  is  against  any  kind  of  extraction  of  evi- 
dence from  a  prisoner,  not  only  by  torture,  but  by  any  thing  that 
could  be  calculated  to  6xcite  the  prisoner  to  confess.  Any  answer 
given  under  such  circumstances  is  not  admissible.  Now,  what  the 
legislature  has  done  is  this :  By  the  statute  14  &  15  Vict.  oh.  93,  a 
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magistrate  before  whom  a  prisoner  is  brought  is  only  at  liberty  to 
ask  him  one  question,  namely,  "  Whether  he  desires  to  say  any 
thing  ?  "  and  even  this  question  is  not  to  be  asked  without  a  pre- 
vious caution  being  given  to  the  prisoner ;  namely,  that  whatever 
he  does  say  will  be  taken  down  in  writing,  and  may  be  used  against 
him  at  his  trial.  When  the  legislature  has  laid  down  this  as  the 
rule  for  us  to  steer  by,  when  the  Judges  differ  as  to  the  circum- 
stances to  which  they  will  apply  the  rule,  ought  not  we  to  say  that 
the  law  of  England  does  not  allow  evidence  to  be  obtained  by  ques- 
tioning a  prisoner,  except  in  the  particular  way  prescribed  by  the 
statute.  O'Brien  J.  called  attention  to  Eegina  v.  Berriman,  6  Cox 
C.  C.  388.]  That  case  was  decided  solely  on  the  particular  facts 
of  it.  The  question  was  an  exceedingly  improper  one ;  namely, 
"  Where  did  you  put  the  body  of  your  child  ?  "  [Monahan  C. 
J. :  Is  not  the  meaning  of  the  question  in  the  present  case  "  Did 
not  you  steal  the  shoes  ?  "]  In  the  case  of  Rex  v.  Ellis,  Ryan  & 
Moody  N.  P.  C.  432,  evidence  of  this  kind  was  received.  The  an- 
swer was  given  to  a  question  put  by  a  magistrate  to  the  prisoner, 
after  he  had  refused  the  prisoner  the  assistance  of  an  attorney. 
[The  Lord  Chief  Baron  :  There  appears  to  have  been  a  new  cur- 
rent of  opinion  setting  in  after  the  passing  of  the  14  &  15  Vict. 
The  Lord  Chief  Justice :  If  we  are  put  to  choose  between  two  rules 
of  law,  I  think  the  legislature  has  given  us  the  true  rule.j  The 
text-books  are  all  in  our  favor. 

Molloy,  in  reply.  The  interrogation  of  a  prisoner,  for  the  pur- 
pose of  eliciting  evidence  to  sustain  the  prosecution,  is  foreign  to 
the  spirit  of  our  law  "  By  the  law  of  England,"  said  Lord  Camp- 
bell, in  Baldry's  Case, "  prisoners  cannot  be  interrogated."  Sergeant 
Sullivan  says  that  this  is  a  mere  interlocutory  remark ;  but  that 
is  not  so.  It  is  the  expression  of  Lord  Campbell's  well-considered 
opinion,  indorsing  a  previous  decision  of  Chief  Justice  Wilde,  in 
Regina  v.  Pettit ;  where  the  latter  refused  to  allow  the  prisoner's 
answer  to  the  police  constable's  question  to  be  given  in  evidence, 
and  censured  the  practice  of  questioning  prisoners.  When  Bal- 
dry's counsel,  in  his  argument,  referred  to  this.  Lord  Campbell 
interrupts  him,  to  express  his  approval  of  Chief  Justice  Wilde's 
decision,  saying,  "  Yes,  by  the  law  of  England,  prisoners  cannot 
be  interrogated."  The  examination  of  the  prisoner,  which  it  is 
the  duty  of  every  magistrate  to  take  before  committing  a  prisoner 
or  sending  a  case  for  trial,  is  not  the  prosecutor's  right ;  it  is  the 
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prisoner's  privilege  —  a  favor  conferred  by  the  law  upon  the  pris- 
oner, for  his  benefit,  that,  if  innocent,  he  may,  upon  such  examina- 
tion, clear  himself,  and  so  regain  his  liberty.  It  is  so  laid  down  in 
1  Chitty  Grim.  Law,  p.  84.  This  examination  was  not  allowed  the 
prisoner  at  common  law.  It  was  first  granted  in  cases  of  felony, 
by  the  2  Philip  and  Mary,  ch.  10  ;  and  afterwards  extended  to  mis- 
demeanors, by  the  9  Geo.  IV.  ch.  54.  The  14  &  15  Vict.  ch.  93, 
regulates  the  mode  in  which  this  examination  is  to  be  taken,  and 
prescribes  the  question  which  the  justice  is  to  ask  the  prisoner.  It 
does  not  give  him  authority  to  ask  any  question  he  pleases.  And 
accordingly,  in  Berriman's  Case,  when  the  magistrate  did  not  rest 
satisfied  with  putting  the  question  prescribed  by  the  statute,  but 
went  further  and  asked  another  question  the  present  Chief  Justice 
of  the  Common  Pleas  in  England  would  not  allow  the  answer  to  be 
given  in  evidence,  and  said  that  the  question  should  not  have  been 
asked.  Is  a  constable  to  be  permitted  to  do  what  a  magistrate 
will  not  be  suffered  to  do  ?  If  the  doctrine  contended  for  by  the 
Crown  should  be  established,  then  a  policeman  will  be  empowered 
to  do  what,  it  must  be  admitted,  neither  a  magistrate  nor  any  of 
the  Judges  administering  the  criminal  law  have  power  to  do.  It 
is  no  part  of  a  policeman's  duty  to  examine  prisoners.  He  should 
leave  that,  as  tlie  Chief  Baron  lias  observed  in  Bodkin's  Case,  to 
the  magistrate,  who  alone  has  the  power  to  reduce  to  writing  what 
the  prisoner  says.  It  would  be  dangerous  to  admit  evidence  of 
this  kind,  depending,  as  it  must,  on  the  "  slippery  memory  "  of  the 
constable,  who  may  not  be  examined  till  months,  or  even  years, 
after  the  transaction ;  and  then,  through  professional  zeal,  may 
unconsciously  give  a  color  and  meaning  to  the  prisoner's  answers 
which  in  reality  they  do  not  bear.  Thornton's  Case,  cited  by  the 
Crown,  shows  the  evil  results  that  will  follow,  and  the  length  to 
which  the  police  will  proceed,  if  this  class  of  evidence  is  admitted. 
Thornton  was  made  to  undergo  a  species  of  torture.  He  was  a 
little  boy  of  fourteen  years  old.  The  police  officer  arrested  him, 
and,  instead  of  taking  him  before  the  magistrates,  who  were  then 
sitting,  he  sent  him  to  the  police  ofiice,  kept  him  there  for  some 
time,  took  him  then  to  the  bridewell,  kept  him  for  nearly  a  day 
without  food,  cross-examined,  abused,  and  intimidated  the  little 
boy,  and  by  these  means  extorted  an  admission  from  him.  This 
case,  and  the  others  cited  by  tlie  Crown  from  Moody,  and  from 
Jebb's  Crown  Cases,  are  the  authorities  relied  upon  by  the  Crown. 
They  were  decided  in  the  Court  for  Crown  Cases  Reserved  before 
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the  establjshment  of  the  Court  of  Criminal  Appeal.  In  estimating 
how  far  the  reports  of  these  cases  can  be  relied  upon  as  authori- 
ties, it  is  important  to  consider  the  means  which  the  reporters  had 
of  gaining  reliable  information  as  to  the  facts  of  the  case,  and  the 
grounds  of  the  decision  which  they  report.  In  the  Court  of  Crim- 
inal Appeal  the  facts  are  set  forth  in  the  case,  transmitted  to  the 
court  by  the  judge  who  tried  the  prisoner,  the  question  is  argued 
by  counsel,  and  the  Judges  deliver  their  judgment  in  open  court. 
It  was  not  so  in  the  old  Court  for  Crown  Cases'  Reserved.  There 
the  point  reserved  was  considered  privately,  by  the  Judges,  in  the 
Queen's  Bench  Chamber  ;  their  decision  was  not  given  publicly  in 
open  court,  but  privately  communicated  to  the  next  going  judge 
of  assize ;  so  that  the  reporters  had  not  the  means  of  obtaining 
accurate  information  as  to  the  facts  of  the  case,  or  the  grounds  of 
the  decision  which  they  report.  There  must  have  been  something 
more  in  these  cases  than  appears  in  the  reports ;  otherwise  it  is 
difficult  to  account  for  judges  like  Mr.  Justice  Burton  and  Chief 
Justice  Bushe  overruling,  on  circuit,  decisions  of  the  Twelve 
Judges,  in  which  they  themselves  took  part ;  especially  as  the 
opinion  of  the  majority  of  the  Judges  upon  reserved  crown  cases 
is  binding  upon  the  individual  Judges,  whatever  their  own  opinion 
may  be.  Jebb's  Eeserved  Cases,  p.  234.  Cliief  Justice  Bushe  and 
Justice  Burton  were  two  of  the  Judges  by  whom  Gibney's  Case 
was  decided,  yet  the  former,  in  Regina  v.  Doyle,  and  the  latter,  in 
Regina  v.  Dpvlin,  refused  to  allow  the  prisoner's  answers  to  a  po- 
liceman's questions  to  be  given  in  evidence.  Furthermore,  the 
cases  upon  which  the  Crown  relies  do  not  appear  to  have  been  fol- 
lowed either  in  England  or  in  this  country.  That  they  were  not 
followed  in  England,  is  evident  from  the  remarks  of  Chief  Justice 
Doherty  in  Regina  v.  Hughes,  and  the  decisions  in  Pettit's  Case 
and  Berriman's  Case  ;  that  they  were  not  followed  in  Ireland,  is 
shown  by  the  several  decisions  of  the  eminent  Judges  referred  to 
by  Mr.  Curran.  Gibney's  Case  was  not  reported  till  nineteen 
years  after  the  decision,  and  the  report  is  not  taken  from  the  notes 
made  by  Justice  Jebb.  Wild's  Case  and  Gilham's  Case  are  not 
analogous  to  the  present  one.  In  those  cases  the  questions  were 
not  asked  by  the  constable.  Regina  v.  Cheverton,  the  most  recent 
case,  is  not  an  authority  for  the  Crown,  but  rather  one  for  the  pris- 
oner. There,  Chief  Justice  Brie  rejected  admissions  elicited  from 
the  prisoner  by  the  constable's  questions,  and  stigmatized  the  prac- 
tice of  questioning  prisoners  as  most  improper ;  and  from  the  note 
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in  2  Foster  &  Finlason,  it  appears  that  Cockburn  C.  J.  expressed 
a  similar  opinion  during  the  same  circuit.  Cur,  adv.  vult. 

Deasy  B.  In  this  case  the  prisoner  was  couTicted  of  feloni- 
ously stealing  boots,  at  the  lasjt  commission,  before  Judges  O'Brien 
and  Christian.  In  the  course  of  the  trial,  certain  statements  of 
the  prisoner  were  tendered  and  received  in  evidence  against  her, 
though  objected  to  by  her  counsel.  The  circumstances  are  thus 
stated  in  the  report  of  the  learned  Judges  who  tried  the  case :  — 

A  police  constable,  W.  Doyle,  stated  that  he  and  a  police  in- 
spector, both  in  plain  clothes,  followed  the  prisoner  from  Kingstown 
to  Dublin,  and  that  at  Westland-row  station  they  went  up  to  her, 
and  he,  Doyle,  told  her  they  belonged  to  the  police,  and  that  she 
was  described  as  having  stolen  boots  from  shops  in  the  city.  He 
also  said  to  her  that  she  was  charged  as  having  committed  a  felony. 
He  asked  her.,.what  she  had  in  that  parcel.  He  would  not,  he  said, 
have  let  her  go,  but  he  did  not  tell  her  that.  He  said  he  did  not, 
before  he  asked  that  question,  or  before  she  answered  it,  give  her 
any  caution,  or  hold  out  any  inducement,  and  that  he  told  all  that 
was  said  between  him  and  the  prisoner ;  and  that  he  did  not  recol- 
lect that  the  inspector  said  any  thing.  The  prisoner's  counsel 
having  objected  to  the  admissibility  of  the  answers  given  by  the 
prisoner  to  the  questions  put  by  Doyle  under  the  foregoing  circum- 
stances, the  Judges  received  them,  but  reserved  for  this  court  the 
question  of  the  propriety  of  their  reception. 

It  was  contended  on  the  part  of  the  prisoner  that,  as  the  state- 
ments were  made  in  answer  to  questions  put  by  a  police  constable, 
when  she  was  in  effect  in  custody,  without  any  previous  caution, 
they  should  not  have  been  received  in  evidence  against  her ;  and 
they  have  referred  us  to  observations  of  several  very  eminent' 
judges  strongly  disapproving  of  evidence  of  that  description.  How- 
ever I  may  concur  in  those  observations,  I  have  been  unetble  to  sat- 
isfy myself  that  there  was  any  legal  objection  to  its  admission. 
The  rule  of  law  is,  that  admissions  made  by  a  person  accused  of  a 
criminal  offence  are  to  be  received  in  evidence  against  him  at  the 
trial,  provided  they  appear  to  be  purely  voluntary  ;  but  if  they  ap- 
pear to  be  produced  by  the  influence  of  any  threat  or  inducement 
of  a  temporal  nature,  used  by  a  person  having  authority,  they  can- 
not be  received,  because  the  court  cannot  be  satisfied  that  they  are 
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not  the  result  of  such  threat  or  inducement,  and  therefore  not 
purely  voluntary. 

In  Lamb's  Case,  2  Leach  C.  0.  154,  the  rule  is  thus  stated  by 
Grose  J.,  giving  the  opinion  of  the  twelve  Judges :  "  The  gen- 
eral rule  respecting  this  species  of  testimony  is,  that  a  free  and 
voluntary  confession,  made  by  a  person  accused  of  an  offence,  is 
receivable  in  evidence  against  him,  whether  such  confession  be 
made  at  the  moment  he  is  apprehended,  or  while  those  who  have 
him  in  custody  are  conducting  him  to  the  magistrate,  or  even  after 
he  has  entered  the  house  of  the  magistrate  for  the  purpose  of  un- 
dergoing his  examination." 

In  Baldry's  Case,  2  Denison  C.  C.  446,  it  is  thus  stated  by  Lord 
Campbell  C.  J. :  "  The  rule  I  take  it  to  be  as  Mr.  Mills  has  stated, 
and  that  if  there  be  any  worldly  advantage  held  out,  or  any  harm 
threatened,  the  confession  must  be  excluded.  The  reason  is,  not 
that  the  law  supposes  that  the  statement  will  be  false,  but  that 
the  prisoner  has  made  the  statement  under  a  bias  ;  and  that  there- 
fore it  would  be  better  not  to  submit  it  to  the  jury.  If  the  matter 
were  res  Integra,  I  should  perhaps  have  doubted  whether  it  might 
not  have  been  advisable  to  allow  the  confession  to  be  given  in  evi- 
dence, and  let  the  jury  give  what  weight  to  it  they  pleased ;  but  I 
do  not,  in  the  slightest  degree,  intend  to  break  in  upon  the  rule 
laid  down  by  Mr.  Mills." 

That  the  rule  thus  laid  down  does  not  operate  to  exclude  state- 
ments made  by  accused  persons,  in  answer  to  questions  put  to 
them,  whether  by  persons  in  authority  or  by  others,  though  not 
preceded  by  any  caution,  has  been  repeatedly  decided ;  and  unless 
those  decisions  are  now  to  be  overruled,  we  cannot  yield  to  the  ob- 
jection made  to  the  admission  of  the  statements  of  the  prisoner 
in  the  present  case.  Thus  in  Gibney's  Case,  which  is  reported  in 
Jebb's  Reserved  Cases,  p.  15,  the  prisoner  was  taken  into  custody 
upon  a  charge  of  having  murdered  his  child.  The  constable  who 
was  taking  him  to  jail  said  he  held  out  no  hopes  to  the  prisoner 
nor  used  any  threat.  He  said  to  him :  "  You  must  be  a  very  un- 
happy "boy  to  have  murdered  your  own  child,  if  it  be  the  case." 
The  prisoner  was  crying  very  severely,  and  the  constable  then 
said :  "  Did  you  kill  the  child  ? "  in  answer  to  which  the  prisoner 
made  a  full  confession.  The  admissibility  of  this,  and  of  another 
confession  to  another  constable  being  considered,  all  the  Judges 
being  present,  it  was  their  unanimous  opinion  that  the  confession  was 


THE   QUEEN  V.  JOHNSTON.  515 

properly  received.  "  Some  of  the  Judges,"  Mr.  Jebb  says,  "  had 
doubts,  but  they  finally  concurred  with  the  rest.  They  held  the 
rule  to  be  well  established,  that  a  voluntary  confession  shall  be 
received  in  evidence  ;  but  if  hope  has  been  excited,  or  threats  or 
intimidation  held  out,  it  shall  not.  The  fear  however  to  be  pro- 
duced must  be  of  a  temporal  nature ;  and  in  this  case  there  was 
no  such  threat  or  intimidation,  nor  any  fear  of  a  temporal  nature 
produced." 

In  Thornton's  Case,  1  Moody  C.  0.  27,  a  similar  decision  was 
come  to  by  the  majority  of  the  English  Judges.  There,  while  the 
prisoner,  a  boy  of  fourteen,  was  in  custody  upon  a  charge  of  arson, 
the  police  officer  told  him  that,  in  consequence  of  the  falsehoods  he 
had  told  and  the  prevarications  he  had  used,  there  was  no  doubt 
he  had  set  the  premises  on  fire,  and  asked  him  if  any  persons  had 
been  concerned  with  him  or  induced  him  to  do  it.  The  prisoner 
said  he  had  not  done  it.  The. police  officer  replied  that  he  would 
not  have  told  so  many  falsehoods  as  he  had,  if  he  had  not  been 
concerned  in  it,  and  again  asked  him  if  anybody  had  induced  him 
to  do  it.  The  prisoner  began  to  cry,  and  made  a  full  confession. 
The  judge,  Bayley  J.  thought  it  deserved  consideration,  whether 
a  confession  so  obtained,  when  the  detention  of  the  prisoner  was 
perhaps  illegal,  and  where  the  conduct  of  the  police  officer  was 
calculated  to  intimidate,  was  admissible  in  evidence ;  and  reserved 
the  point  for  the  consideration  of  the  Judges.  The  report  states 
that  in  Trinity  term  1824  the  Judges  met  and  considered  the 
case,  and  seven  Judges,  among  whom  was  Lord  Tenderden,  held 
the  confession  rightly  receivable,  on  the  ground  that  no  threat  or 
promise  had  been  used.  Three  Judges,  Best  C.  J.,  Bayley  J. 
and  Holroyd  J.  were  of  a  contrary  opinion. 

In  The  King  v.  Wild,  1  Moody  C.  C.  452,  the  prisoner,  a  boy 
under  fourteen,  was  tried  and  convicted  of  murder  before  Gaselee 
J.  Part  of  the  evidence  against  him  was  a  statement  made  by 
him  to  a  man  who  made  him  kneel  down.  The  witness  stated  : 
"  He  did  kneel  down.  I  then  said  to  him :  '  I  am  going  to  ask  you 
a  very  seriovis  question,  and  I  hope  you  will  tell  me  the  truth  in 
the  presence  of  the  Almighty.'  I  then  said  :  '  Did  these  children 
fall  into  the  pit  ?  '""  The  question  of  the  admissibility  of  the  pris- 
oner's statement  in  answer  to  that  question  having  been  reserved, 
it  was  considered  at  a  meeting  at  which  all  the  Judges  but  four 
were  present,  in  Michaelmas  term  1835 ;  and  they  were  unani- 
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mous  that  the  confession  was  strictly  admissible  ;  but  they  much 
disapproved  of  the  mode  in  which  it  was  obtained.  There,  the 
statement  was  made  to  a  person  not  a  constable  ;  but  the  prisoner 
was  in  custody  upon  the  charge  of  which  he  was  afterwards  con- 
victed. 

In  Gilham's  Case,  1  Moody  C.  C.  186,  the  prisoner  was  tried 
arid  convicted  before  Littledale  J.,  of  murder,  principally  upon 
confessions  made  by  him  in  jail,  which  he  was  induced  to  make  by 
the  exhortations  of  the  chaplain  of  the  jail ;  and  among  those  con- 
fessions was  one  in  answer  to  a  question  put  to  him  by  one  of  the 
mayor's  officers.  The  question  as  to  the  admissibility  of  those 
confessions  having  been  reserved,  it  was  argued  in  Trinity  term 
1828,  in  the  presence  of  all  the  Judges,  except  Hullock  B.  The 
Judges  present  were  unanimously  of  opinion  that  the  confessions 
were  properly  received ;  and  the  prisoner  was  afterwards  executed. 
It  is  said  that  these  cases  are  not  binding  on  us,  as  the  Judges 
did  not  sit  as  a  court,  and  as  two  of  them,  viz.  Gibney's  Case  and 
Thornton's  Case,  were  come  to  without  argument ;  but,  though 
not  binding  upon  us,  they  are  authorities  of  the  greatest  weight, 
and  ought  now  to  be  followed  by  us,  unless  counteracted  by 
subsequent  decisions  of  equal,  or  nearly  equal,  importance.  But, 
so  far  from  there  being  any  such  subsequent  decisions,  I  find  that 
admissions  made  in  answers  t»  questions  put  by  constables  have 
been  repeatedly  admitted  in  evidence  against  prisoners  in  England. 
Thus  in  The  Queen  v.  Berriman,  6  Cox  C.  C.  388,  where  the 
prisoner  was  indicted  for  concealing  the  birth  of  her  child,  it  ap- 
peared that,  in  consequence  of  rumors  affecting  her  character,  a 
police  officer  went  to  her,  and  charged  her  with  having  murdered 
or  concealed  the  birth  of  her  child.  The  result  of  his  questions 
was,  the  report  says,  that  she  made  a  certain  statement,  which  he 
declared  in  evidence  to  the  jury.  Erie  J.  expressed  the  strongest 
disapprobation  of  the  course  pursued ;  but  he  admitted  the  evi- 
dence. He  says :  "  If  there  is  evidence  of  an  offence,  a  police 
officer  is  justified,  after  a  proper  caution,  in  putting  to  a  suspected 
person  interrogatories,  with  a  view  to  ascertaining  whether  or  not 
there  are  fair  and  reasonable  grounds  for  apprehending  him.  Even 
this  course  should  be  sparingly  resorted  to.  But  here,  there  was 
nothing  whatever  to  show  that  any  crime  had  been  committed. 
No  finding  of  any  body,  —  no  sign  of  delivery,  —  no  marks  of  blood, 
—  not  the  slightest  indication  in  fact  to  point  to  crime ;  and  it  is 
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sought,  by  questioning  the  prisoner  on  the  subject,  to  establish 
from  her  own  lips  the  crime  itself,  as  well  as  her  guilty  connection 
with  it."  —  "  I  wish  it,"  he  says,  "  to  go  forth  among  the  inferior 
officers  of  justice,  that  such  a  practice  is  entirely  opposed  to  the 
spirit  of  our  law."  Those  strong  expressions  of  condemnation  of 
the  course  pursued  to  obtain  the  evidence  show  conclusively  that 
the  eminent  judge  who  used  them  did  not  consider  that  there  was 
any  ground  upon  which  he  would  have  been  justified  in  rejecting 
the  evidence  obtained  by  it. 

Again  in  the  case  of  The  Queen  v.  Cheverton,  2  Poster  &  Fin- 
lason,  833,  tried  before  the  same  judge,  admissions  obtained  by 
questions  put  by  a  policeman  were  admitted  in  evidence  against 
the  prisoner.  There,  the  prisoner  was  tried  for  the  murder  of  her 
infant  child.  A  policeman  named  Boxler  had  said  to  the  prisoner : 
"  You  had  better  tell  all  about  it ;  it  will  save  trouble  ;  "  and  had 
then  put  questions  to  her,  the  answers  to  which  it  was  proposed  to 
give  in  evidence.  The  counsel  objected  to  the  evidence  as  inadmis- 
sible, as  having  been  made  under  the  influence  of  a  threat  or  in- 
ducement by  a  person  in  authority.  Erie  C.  J.  so  held ;  and  the 
evidence  therefore  was  rejected.  A  police  superintendent  had 
afterwards  gone  to  the  prisoner,  and,  without  cautioning  her,  or 
explaining  the  object  of  his  inquiries  to  her,  put  questions  to  her, 
the  answers  to  which  it  was  proposed  to  give  in  evidence.  The 
questions  were  as  to  the  number  of  her  children,  and  in  partic- 
ular what  had. become  of  the  youngest,  the  one  mentioned  in  the 
indictment,  and  whether  she  had  been  at  Colchester  on  the  4th  of 
July,  the  place  and  time  of  the  murder  charged  in  the  indictment. 
The  counsel  objected  that  the  statements  were  inadmissible,  be- 
cause made  by  the  prisoner  under  the  influence  of  the  same  in- 
ducement, it  being  all  part  of  the  same  proceedings  on  the  part  of 
the  police.  Erie  C.  J.  consulted  Wightman  J.,  and  intimated  that 
his  learned  brother  and  himself  were  of  opinion  that,  though  this 
former  statement  was  inadmissible,  there  did  not  appear  the  same 
reason  for  excluding  the  second.  He  would  however  reserve  the 
point  if  requested.  The  evidence  was  admitted  ;  but  the  prisoner 
was  acquitted.  The  reporter  states  in  a  note  to  that  case,  that 
the  chief  justice  in  charging  the  grand  jury,  had  observed  upon 
the  practice  as  very  improper  ;  and  that  Cockburn  C.  J.  during  the 
same  assizes  on  the  Midland  circuit,  expressed  a  similar  censure 
in  a  similar  case.     Now,  what  constituted  the  impropriety  is  the 
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giving  in  evidence  against  the  prisoner  admissions  so  obtained ; 
so  that  both  those  eminent  judges  must  have  been  of  opinion  that 
the  mode  of  obtaining  the  admissions  did  not  of  itself  constitute  a 
ground  for  refusing  to  receive  them  in  evidence  against  the  person 
who  made  them. 

The  case  of  The  Queen  v.  Baldry  is  also  a  strong  authority  for 
the  admission  of  such  evidence  as  that  here  objected  to.  There, 
the  prisoner  was  indicted  for  administering  poison,  with  intent  to 
murder,  and  tried  before  Lord  Campbell.  A  policeman  was  called 
for  the  prosecution,  who  said :  "  I  went  to  the  prisoner  on  the 

17th  of  December ;  I  saw  the  prisoner ;  Dr.  V and  another 

constable  were  with  me.  I  told  him  what  he  was  charged  with ; 
he  made  no  reply,  and  sat  with  his  face  buried  in  his  handkerchief; 
I  believe  he  was  crying  ;  I  said  he  need  not  say  any  thing  to  crim- 
inate himself;  what  he  did  say  would  be  used  as  evidence  against 
him."  Objection  was  made  on  behalf  of  the  prisoner,  that  what 
he  then  said  was  inadmissible.  Lord  Campbell  received  the  state- 
ment of  the  prisoner,  which  amounted  to  an  admission  of  his 
guilt.  But,  as  doubts  had  been  entertained  whether  a  confession, 
after  such  a  caution,  might  lawfully  be  given  in  evidence,  he  re- 
served the  question  for  the  Court  of  Criminal  Appeal ;  the  pris- 
oner was  convicted,  and  sentenced  to  death.  The  case  was  argued 
in  April  1852  before  Lord  Campbell  C.  J.,  Pollock  C.  B.,  Parke  B., 
Erie  J.  and  Williams  J.  The  argument  of  the  prisoner's  counsel 
was  entirely  based  upon  the  words  of  caution  used  by  the  police- 
man, which  he  contended  amounted  to  an  inducement ;  but  the 
court  were  unanimously  of  opinion  that  there  was  no  foundation 
for  the  argument,  and  the  confession  had  been  properly  received ; 
and  the  rule  was  laid  down  by  all  the  Judges,  especially  by  Brie 
J.  and  Lord  Campbell  C.  J.  that,  in  the  absence  of  threat  or  induce- 
ment, any  statement  made  by  an  accused  person  may  be  received 
in  evidence  against  him. 

In  The  Queen  v.  Kerr,  8  Carrington  &  Payne,  179,  the  prisoner 
was  indicted  for  stealing  four  £5  notes.  A  policeman  who  exam- 
ined her  box,  and  found  two  ££>  notes  in  it,  asked  her  where  were 
the  other  two  ;  and  she  said  she  did  not  take  more  than  two.  On 
his  cross-examination,  he  said  he  did  not  caution  her  that  her  an- 
swer would  be  given  in  evidence  against  her.  The  evidence  was 
commented  on  strongly  by  the  prisoner's  counsel ;  but  it  was  re- 
ceived by  Park  J.  and  the  prisoner  was  convicted. 
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It  is  said  that  it  is  unreasonable  to  allow  the  constable  to  inter- 
rogate the  prisoner,  while  the  magistrate,  before  whom  it  is  the 
duty  of  the  constable  to  bring  him,  is  precluded  from  doing  so ; 
and  reliance  has  been  placed  upon  the  14th  section  of  the  14  &  15 
Vict.  ch.  93,  which  regulates  the  manner  in  which  evidence  shall  be 
talcen  in  proceedings  before  magistrates  for  indictable  offences. 
But  that  section  mainly  enables  depositions  of  witnesses,  and  the 
written  statement  of  the  prisoner,  when  taken  in  conformity  with 
its  provisions,  to  be  used ;  and  does  not  otherwise  alter  the  law 
of  England  ;  and  it  contains  the  following  proviso  :  "  Nothing 
herein  contained  shall  prevent  the  prosecutor  from  giving  in  evi- 
dence any  admission  or  confession  or  other  statement  made  at  any 
time  by  the  person  arrested,  and  which  would  be  admissible  bylaw 
as  evidence  against  such  persons."  I  do  not  see  therefore  how  that 
act  can  affect  the  admissibility  of  statements  or  admissions  of  the 
accused  made  to  a  policeman,  any  more  than  it  can  affect  those 
made  to  any  other  person.  Even  where  there  was  no  such  proviso, 
it  was  held  in  Lamb's  Case,  2  Leach  C.  0.  154,  that  the  analo- 
gous act  of  Philip  and  Mary  did  not  prevent  that  being  received 
in  evidence  against  a  prisoner  which  was  receivable  in  evidence 
before. 

If  the  objection  that  the  statement  of  the  accused  was  made  in 
answer  to  questions  put  by  policemen  were  to  prevail,  that  objec- 
tion would  apply  still  more  strongly  to  answers  made  to  questions 
put  by  a  magistrate,  since  his  authority,  and  consequently  his 
influence  over  the  accused,  considerably  exceeds  that  of  the  police- 
man, yet  it  has  been  held,  more  than  once,  that  answers  to  ques- 
tions so  put  are  admisssible  against  the  prisoner. 

In  Rex  V.  Ellis,  Ryan  &  Moody  N.  P.  C.  432,  the  examination 
of  the  prisoner,  taken  before  the  committing  magistrate,  was  offered 
in  evidence.  It  appeared  that  part  of  the  evidence  was  elicited 
by  questions  put  by  the  magistrate,  the  prisoner  liaving  claimed  the 
right  of  his  attorney's  attendance  and  assistance,  which  the  magis- 
trate refused  to  permit.  No  threat  or  promise  was  used  by  the 
magistrate.  It  was  objected  by  Wilde  J.  on  the  authority  of  Rex 
V.  Wilson,  Holt  N.  P.  C.  597,  that  an  examination  so  obtained  is 
inadmissible  against  the  prisoner.  Littledale  J. :  "  It  is  stated,  in 
Starkie's  Evidence,  Appendix,  part  iv.  52,  where  the  case  quoted 
is  also  noticed,  that  Holroyd  J.  received  an  examination  to  which 
there  was  this  objection.     I  think  his  decision  a  correct  one,  and 
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that  the  evidence  is  upon  principle  admissible."  Again  in  Rex  v. 
Court,  7  Carrington  &  Payne,  486,  it  was  proposed  to  give  in 
evidence  the  examination  of  the  prisoner  before  the  committing 
magistrate.    The  magistrate  said :    "  No  inducement  was  held  out 

to  the  prisoner  to  confess.     Mr.  N had  said,  in  the  presence 

of  the  prisoner,  that  he  considered    the  prisoner  to  be  the  tool 

of  G .     I  then  told  the  prisoner  to  be  sure  to  tell  the  truth. 

He  then  made  the  statement."  It  was  objected  to  by  the  pris- 
oner's counsel ;  but  Littledale  J.  received  it,  saying :  "  The 
object  of  the  rule  relating  to  the  exclusion  of  confessions  is  to 
exclude  all  confessions  which  may  have  been  procured  by  the 
prisoner  being  led  to  suppose  that  it  will  be  better  for  him  to  ad- 
mit himself  to  be  guilty  of  an  offence  which  he  never  really  com- 
mitted." 

(  In  The  Queen  v.  Rees,  7  Carrington  &  Payne,  569,  part  of  the 
prisoner's  statement  was  made  in  answer  to  questions  put  to  him 
by  the  magistrate.  It  was  afterwards  read  to  him,  and  he  said  it 
was  correct ;  and  Denman  C.  J.  received  it  in  evidence.  In  The 
Queen  v.  Bartlett,  7  Carrington  &  Payne,  832,  on  an  indictment 
for  murder,  the  examination  of  the  prisoner  before  the  magistrate 
was  objected  to,  on  the  ground  that  it  appeared  as  if  some  parts  of 
it  were  in  answer  to  questions  put  by  the  magistrate  ;  but  BoUand 
B.  said  it  could  not  be  rejected  on  that  ground,  and  the  prisoner 
was  found  guilty.  It  is  true  that  in  the  case  of  The  Queen  v. 
Pettit,  4  Cox  C.  C.  164,  Wilde  C.  J.  refused  to  receive  answers  to 
questions  put  by  a  magistrate  ;  and  in  The  Queen  v.  Berriman,  6 
Cox  C.  C.  388,  Erie  J.  made  a  similar  ruling.  But  in  The  Queen 
V.  Stripp,  Dearsly  C.  C.  648,  it  was  held  by  the  Court  of  Criminal 
Appeal  that  a  voluntary  statement  of  a  prisoner,  made  in  the 
presence  of  the  magistrate,  though  not  committed  to  writing  pur- 
suant to  section  18  of  the  11  &  12  Vict.  ch.  42,  which  corresponds 
with  section  14  of  the  Irish  Act,  was  admissible  against  the  pris- 
oner. 

Unless  therefore  a  distinction  is  to  be  made  between  a  state- 
ment made  in  answer  to  a  question  put  by  a  magistrate,  and  a 
statement  made  to  him  not  in  answer  to  a  question,  as  to  which  I 
give  no  opinion,  the  rulings  of  Wilde  C.  J.  and  Brie  J.  must  be 
considered  as  overruled  by  the  decisions  of  the  Court  of  Criminal 
Appeal  in  Stripp's  Case.  But  even  if  they  are  to  be  considered 
correct,  they  do  not  in  any  manner  conflict  with  the  previous  cases 
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in  which  it  was  held  that  statements  made  in  answer  to  questions 
put  by  policemen,  if  not  made  under  the  influence  of  fear  or  hope, 
are  admissible  in  evidence  against  the  person  who  made  them. 

The  only  two  cases  which  are  opposed  to  this  view  are  those  of 
The  Queen  v.  Margaret  Hughes,  1  Crawford  &  Dix  C.  C.  115,  be- 
fore Doherty  0.  J.  and  The  Queen  «.  Devlin,  2  Crawford  &  Dix  C. 
C.  152,  before  Burton  J.  who  is  said  to  have  consulted  Brady  0.  B. 
But  in  neither  of  these  were  the  previous  cases  referred  to,  nor 
are  any  reasons  given  ;  when  they  were  brought  under  the  notice 
of  Crampton  J.  in  the  case  of  The  Queen  v.  Francis  Hughes,  Joy, 
39,  he  said :  "  He  had  frequently  had  occasion  to  decide  the 
question,  and  .all  these  cases  had  been  before  him.  The  confession 
of  a  man,  to  be  admitted,  is  not  to  be  extorted  by  fear  nor  induced 
by  flattery  ;  but  when  a  person  voluntarily  gives  it,  it  may  be  re- 
ceived, whether  the  questions  be  put  to  him  by  an  authorized  or 
unauthorized  person ;  wherever  the  declaration  is  voluntary  he 
would  receive  it ;  and  that  the  doctrine  in  Wild's  Case  was  the 
true  one." 

In  the  case  of  The  Queen  v.  Toole,  7  Cox,  244,  relied  on  by  the 
prisoner's  counsel,  it  is  true  that  such  evidence  was  rejected  by 
Pigot  0.  B.  and  Richards  B. ;  but  the  reasons  given  for  its  rejec- 
tion are  perfectly  consistent  with  the  rule  as  laid  down  in  the  cases 
to  which  I  have  referred.  Pigot  C.  B.  says :  "  I  do  not  think 
the  abstract  question  is  now  before  us,  or  that  we  are  called  on 
to  decide  it.  The  view  I  take  of  the  present  point  for  our  decision 
is  this ;  it  is  essential  that  the  judge  should  be  satisfied  that  the 
statement  of  the  prisoner  has  not  been  the  result  of  some  influence 
acting  upon  the  mind,  either  of  hope  or  fear.  I  am  not  satisfied 
upon  that  point,  and  therefore  I  reject  the  evidence."  And  Rich- 
ards B.  says :  "  The  rule  is  that,  if  there  has  been  any  motive 
of  fear  or  hope  acting  on  the  prisoner,  the  statement  consequent 
on  this  statement  should  not  be  admitted.  Without  laying  down 
any  abstract  rule,  it  is  sufficient  to  say  we  do  not  think  this 
evidence  should  be  admitted."  That  case  therefore  is  not  an  au- 
thority for  the  general  proposition  submitted  to  us,  that  any  state- 
ment made  by  an  accused  person,  in  answer  to  questions  put  by  a 
constable,  is,  upon  that  ground  alone,  to  be  rejected.  The  fact 
that  the  statement  was  elicited  by  questions  so  put,  may  be  an 
element  in  leading  to  the  conclusion  that  it  was  made  under  the 
influence  of  fear  or  hope,  excited  by  a  person  in  authority,  but  we 
could  not  decide  that  it  was  per  se  sufficient  to  cause  the  rejection 
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of  the  statement,  without  overruling  the  numerous  cases  in  which 
such  statements  have  been  received  in  evidence  against  prisoners 
both  in  England  and  Ireland. 

Fitzgerald  J.,  Hughes  B.  and  Fitzgerald  B.  concurred  with 
Baron  Deasy. 

Hayes  J.  On  the  afternoon  of  the  28th  of  November  last,  two 
police  constables,  in  colored  or  plain  clothes,  travelled  by  the  train 
from  Kingstown  to  Dublin.  On  their  arrival  at  Westland-row,  a 
young  woman  (the  defendant  Mary  Johnston)  also  got  out  of  the 
train,  having  a  small  paper  parcel  in  her  hand  ;  and  between  her 
and  one  of  the  policemen  (William  Doyle),  in  the  presence  of  the 
other,  the  following  conversation  occurred  :  — 

Police  Constable.  "  We  belong  to  the  police.  You  have  been 
described  to  us  as  having  stolen  boots  .from  shops  in  the  city. 
You  are  charged  with  having  committed  felony.  What  have  you 
in  the  parcel  ?  " 

Mary  Johnston.     "  I  have  two  pairs  of  boots  in  the  parcel." 

Police  Constable  (taking  the  parcel  from  her).  "  Where  did  you 
get  them  ? " 

Mary  Johnston.    "  I  was  made  a  present  of  them  in  Kingstown." 

Police  Constable.  "  I  saw  you  in  Mr.  Hutchings's  shop  in  Kings- 
town.    Was  it  there  you  got  them  ?  " 

Mary  Johnston.     "  Yes.     I  took  them  out  of  that." 

Police  Constable.  "  You  are  not  bound  to  say  any  thing  to  crimi- 
nate yourself.  We  shall  arrest  you,  and  bring  you  to  the  police  office.' ' 

The  question  now  for  our  consideration  is,  whether  the  last  an- 
swer given  by  the  defendant,  in  which  she  said  she  had  got  the 
boots  in  Mr.  Hutchings's  shop,  was  legally  receivable  in  evidence. 

The  case  has  been  argued  on  both  sides  as  of  a  confession  made 
by  one  while  in  the  custody  of  a  constable,  and  in  answer  to  inter- 
rogatories addressed  to  her  by  him  ;  which,  I  may  say,  I  by  no 
means  think  a  correct  mode  of  dealing  with  the  case.  As  the  law 
now  stands,  confessions,  made  in  the  course  of  criminal  proceed- 
ings, may  be  considered  under  three  aspects,  according  to  the  stage 
at  which  they  are  made  :  — 

First.  The  confession  may  be  made  in  open  court,  when  the 
party  is  called  on  to  plead  to  the  indictment.  In  all  such  cases  it 
is  usual  for  the  judge,  in  mercy  to  the  prisoner,  and  before  direct- 
ing the  plea  of  guilty  to  be  entered,  to  examine  him,  in  order  to 
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satisfy  himself  whether  the  confession  is  freely  and  voluntarily 
made.  But,  whether  he  do  so  or  not,  I  believe  it  has  never  been 
questioned  but  that  the  confession,  so  made  and  entered  of  record, 
does  import  such  absolute  verity  that  it  is  allowed  by  the  law  to 
stand  in  place  of  a  conviction  by  the  jury,  and  to  warrant  the  court 
in  pronouncing  judgment  upon  it  accordingly. 

Second.  A  confession  may  be  made  before  the  committing  mag- 
istrate, after  he  has  taken  the  evidence  against  the  prisoner,  and  in 
obedience  to  the  statute  14  &  15  Vict.  ch.  93  §  14,  par.  2  ;  and  this 
we  may  call  a  magisterial  confession,  as  the  other  may  be  distin- 
guished as  a  confession  of  record.  That  clause  of  the  statute 
is  a  virtual  re-enactment  of  the  12  &  13  Vict.  ch.  69  §  18  (11  &  12 
Vict.  ch.  42  §  18,  Eng.),  which  was  a  substitution,  with  great  amend- 
ments, for  that  portion  of  the  9  Geo.  IV.  ch.  54  §§  2,  3  (7  Geo. 
IV.  ch.  64  §§  2,  3,  Eng.)  that  relates  to  the  examination  of  ac- 
cused persons  ;  and  whioh  last-mentioned  act  was  itself  a  substitu- 
tion for  the  10  Gar.  I.  sess.  2,  ch.  18  §§  1,  3  (Ir.) ;  analogous  to  the 
English  enactments,  1  &  2  Philip  and  Mary,  ch.  13  §  4,  and  2  &  3 
Philip  and  Mary,  ch.  10. 

These  earlier  statutes  of  Mary  and  of  Charles,  as  well  as  the. 
statutes  of  Geo.  IV.  simply  direct  that  the  magistrate,  before  ad- 
mitting to  bail,  or  committing  any  person  charged  with  felony, 
shall  take  the  examination  of  the  prisoner,  and  the  information  of 
them  that  bring  him,  of  the  facts  and  circumstances  thereof;  and 
the  same,  or  so  much  thereof  as  shall  be  material  to  prove  the 
felony,  shall  be  put  in  writing,  before  they  make  the  bailment ;  or, 
in  case  of  committal,  within  two  days  after  the  examination  ;  and 
the  same  shall  certify  at  the  next  general  jail  delivery. 

It  is  unnecessary  for  us  now  to  discuss  what  was  the  real  object 
and  intention  of  the  legislature  in  these  enactments :  I  mean,  so 
much  as  authorizes  and  directs  the  magistrate  to  take  the  exami- 
nation of  the  prisoner.  Suffice  it  to  say  that,  in  the  enactment 
now  in  force,  the  legislature  has  spoken  its  purpose  with  clearness 
and  precision.  The  14  &  15  Vict.  ch.  93  §  14,  in  substance  enacts 
that,  when  the  examination  of  the  witnesses  for  the  prosecution 
shall  have  been  completed  in  the  presence  of  the  prisoner,  thus 
giving  him  a  full  opportunity  for  cross-examination,  and  of  know- 
ing the  precise  case  made  against  him,  he  is  then,  after  a  due  cau- 
tion from  the  magistrate,  to  be  asked  whether  lie  has  any  statement 
to  make ;  and  that,  if  so,  it  will  be  taken  down  in  writing,  and  may 
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be  given  in  evidence  against  him  on  his  trial.  This  caution  is  so 
essential  a  part  of  the  proceeding,  that,  if  it  be  omitted,  no  matter 
how  carefully  the  magistrate  may  in  other  respects  have  conducted 
himself,  the  confession  cannot  be  received  against  the  prisoner  as 
evidence  under  the  statute. 

As  introductory  to  the  third  species  of  confession,  it  is  necessary 
to  call  attention  to  a  proviso  in  the  enactment  I  have  last  referred 
to,  to  the  effect  that  nothing  therein  contained  shall  prevent  the 
prosecutor  from  giving  in  evidence  any  admission  or  confession,  or 
other  statement  made  at  any  time  by  the  person  accused,  and 
which  would  be  admissible  by  law  as  evidence  against  such  person. 
This  third  species  of  confession,  which,  as  no  better  name  occurs 
to  me,  I  may  distinguish  as  a  confession  in  pais,  is  not  regulated 
by  any  statutory  enactments,  but  is  governed  wholly  by  the  princi- 
ples of  common  law,  as  enunciated  in  the  maxim  "  nemo  tenetur 
prodere  seipsum,"  and  by  judicial  decision  in  elucidation  of  that 
maxim.  It  may  be  made  as  well  after  arrest  as  before  it ;  and  in- 
deed at  any  time  after  the  commission  of  the  offence,  until  the 
accused  l?as  been  brought  up  for  trial.  There  is  no  statute,  or  any 
principle  of  the  common  law,  which  requires  that,  to  give  effect  to 
suclj  a  confession,  it  ought  to  be  preceded  by  a  caution.  It  is  only 
in  the  case  of  a  magisterial  confession  that  a  caution  is,  by  statute 
law,  made  essential.  All  that  the  common  law  requires  is  that 
the  confession  in  pais  be  voluntary.  But  that  word  is  to  be  under- 
stood in  a  wide  sense,  as  requiring  not  only  that  the  prisoner 
should  have  free  will  and  power  to  speak,  or  refrain  from  speak- 
ing, as  he  may  think  right,  but  also  that  his  will  should  not  be 
warped  by  any  unfair,  dishonest,  or  fraudulent  practices,  to  induce 
a  confession. 

Upon  this  principle  it  is  that,  in  the  tenderness  of  modern  times, 
judges  have  uniformly  refused  to  receive  in  evidence  a  confession 
that  has  been  either  certainly  or  probably  procured  by  a  promise 
of  good  or  a  threat  of  evil ;  by  exciting  a  hope  of  reward  or  a  fear 
of  temporal  punishment  other  than  that  which  the  law  has  pre- 
scribed for  the  offence  charged.  So  also  a  confession  will  be  re- 
jected if  it  appear  to  have  been  extracted  by  the  presumed  pressure 
and  obligation  of  an  oath,  or  by  pestering  interrogatories,  or  if  it 
have  been  made  by  the  party  to  rid  himself  of  importunity,  or  if, 
by  subtle  and  ensnaring  questions,  as  those  which  are  framed  so  as 
to  conceal  their  drift  and  object,  he  has  been  taken  at  a  disadvan- 
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tage,  and  thus  entrapped  into  a  statement  which,  if  left  to  him- 
self, and  in  the  full  freedom  of  volition,  he  would  not  have  made. 
These  are  cited  merely  as  instances  of  the  several  ways  in  which  a 
confession  may  be  unfairly  and  improperly  procured,  so  as  to  de- 
prive it  of  the  character  of  being  voluntary ;  but  I  am  not  aware 
of  any  law  which  declares,  as  an  abstract  proposition,  that  a  con- 
fession is  undeserving  of  that  character  if  it  has  been  made  in  an- 
swer to  questions  fairly  put,  while  the  party  has  been  left  at  full 
liberty  to  answer  or  not,  as  he  may  think  right. 

These  principles,  as  I  have  said,  will  apply  to  the  confession,  in 
pais,  whether  it  has  been  made  by  a  person  at  liberty  or  under 
arrest ;  but  it  is  manifest  to  every  one's  experience  that,  from  the 
moment  a  person  feels  himself  in  custody  on  a  criminal  charge,  his 
mental  condition  undergoes  a  very  remarkable  change,  and  he 
naturally  becomes  much  more  accessible  to  every  influence  that 
addresses  itself  either  to  his  hopes  or  fears.  It  is  for  the  purpose 
of  counteracting  these  influences,  and,  as  much  as  possible,  pre- 
serving the  mental  freedom  of  the  accused,  though  his  bodily 
liberty  may  have  been  restrained,  that  the  criminal  jurisdiction  has 
devised  and  instituted  the  practice  of  requiring  constables  and 
other  persons  having  the  custody  of  prisoners,  so  far  ag  possible,  to 
preface  with  a  caution  every  communication  between  them  which 
tends  to  a  confession.  But  I  apprehend  that  these  proceedings  are 
desired  to  be  had  recourse  to  ex  majori  cautela,  and  the  better  to 
insure  a  voluntary  confession,  but  not  as  in  all  cases  essential  to  it. 
Whether  a  confession  be  or  be  not  voluntary,  is  a  question  alto- 
gether for  the  judge  to  decide,  when  all  the  circumstances  have 
been  laid  before  him  in  evidence ;  and  if  he,  in  the  sound  exercise 
of  his  understanding,  be  well  satisfied  that  it  is  the  voluntary  and 
unbiased  effusion  of  the  mind  of  the  criminal,  though  it  may  not 
have  been  preceded  by  a  caution,  and  though  it  may  have  been 
elicited  by  questions,  he  will  be  bound  to  receive  it  in  evidence ;  as 
otherwise  he  would  be  unwarrantably  contracting,  if  not  wholly 
stopping  up,  one  of  the  avenues  of  justice.  On  the  other  hand,  if 
he  be  not  so  satisfied,  the  evidence  ought  to  be  excluded.  All  the 
decisions  on  this  question  I  regard  as  pronouncements  of  judiciary 
law,  for  the  better  guidance  of  the  discretion  of  the  judge,  and  for 
ascertaining  some  fixed  and  settled  rule  by  which  the  administra- 
tion of  criminal  justice  may  be  established  on  principles  fixed 
as  well  as  pure.    How  then,  or  where,  can  we  draw  any  other 
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line  than  that  which  is  marked  out  by  an  arrest,  or  other  demon- 
stration that  the  party  has  been  made  amenable  to  criminal  jus- 
tice? 

Until  the  criminal  feels  himself  amenable  to  justice  he  ought,  I 
think,  to  be  dealt  with  as  one  at  full  liberty  to  act  and  speak  as  he 
may  think  right,  whosoever  be  the  person  with  whom  he  may  come 
in  contact.  The  rules  of  evidence,  in  criminal,  as  in  civil  cases, 
clearly  establish  that  every  thing  which  a  person  freely  says  or 
does  may  be  made  evidence  against  him  on  all  relevant  occasions. 
Bacon  Ab.  Evidence,  L.  It  matters  nothing  whether  the  statement 
be  made  to  an  associate  or  to  a  stranger,  or  to  an  officer  of  the  law, 
whose  duty  may  have  urged  him  diligently  to  make,  and  even 
press,  inquiries  suggested  by  suspicious  facts  and  circumstances. 
It  would  seem  to  be  an  exhibition  of  morbid  sensibility  towards 
criminals,  if  we  were  to  hold  that  the  falsehoods  and  equivocations 
uttered  by  a  person  not  in  custody,  but  strongly  suspected  of  crime, 
to  a  constable  interrogating  him  on  the  grounds  of  his  suspicion, 
and  all  uttered  for  the  deliberate  purpose  of  baffling  suspicion  and 
evading  detection,  but  nevertheless  tending,  with  subsequent  dis- 
coveries, to  show  not  only  that  he  was  a  thief,  but  a  thorough 
adept  in  the  practice,  were  to  be  a  sealed  book  for  the  purposes  of 
evidence  against  him,  unless  the  constable  were,  by  a  formal  cau- 
tion given,  to  instruct  the  party  as  to  the  full  extent  of  his  (the 
constable's)  suspicions,  and  so  frustrate  all  the  good  effects  to  be 
expected  from  interrogation. 

In  laying  down  the  rule  as  I  have  done,  I  am  not  aware  that  I 
am  violating  the  principle  of  any  single  decision,  save  the  case  of 
Eegina  v.  Berriman,  of  which  I  shall  speak  presently ;  and  as  I 
recollect,  all  the  oases  that  have  been  cited  to  us  of  confessions 
rejected  because  not  preceded  by  a  caution,  are  those  in  which  the 
party  was  not  only  a  prisoner,  but  felt  himself  to  be  so. 

In  the  case  before  us,  we  are  informed  that  the  constable  had 
made  up  his  mind  that  the  young  woman  should  not  leave  him  ; 
he  was  resolved  to  make  her  his  prisoner,  but  he  had  not  done  so  ; 
and  we  have  no  reason  to  think  that  she  ever  for  a  moment,  during 
the  conversation  given  in  evidence,  felt  herself  to  be  so.  But  what 
matters  it  whether  the  constable  had  or  had  not  made  up  his  mind 
as  to  his  future  course  of  proceeding,  if  he  kept  it  to  himself,  and 
so  did  not  injuriously  affect  the  mind  of  the  accused  ? 

I  have  referred  to  Regina  v.  Berriman,  6  Cox  0.  C.  389.    There, 
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Mr.  Justice  Brie,  in  his  address  to  the  jury,  lays  down  the  law 
thus  :  "  No  police  officer  has  any  right,  until  there  is  clear  proof 
of  a  crime  having  been  committed,  to  put  searching  questions  to  a 
person,  for  the  purpose  of  eliciting  from  him  whether  an  offence 
has  been  perpetrated  or  not.  If  there  is  evidence  of  an  offence,  a 
police  officer  is  justified,  after  a  proper  caution,  in  putting  to  a  sus- 
pected person  interrogatories,  with  a  view  to  ascertain  whether 
there  are  fair  and  reasonable  grounds  for  apprehending  him.  Even 
this  course  should  be  very  sparingly  resorted  to." 

Now,  after  the  best  consideration  I  am  able  to  give  to  the  case 
cited,  I  am  by  no  means  prepared  to  accept  it  as  a  sound  exposi- 
tion of  law.  It  would  lead  I  think  to  results  very  injurious  to  so- 
ciety, and  I  think  it  nardly  consistent  with  the  case  of  Beckwith  v. 
Philby,  6  Barnewall  &  Cresswell,  636.  It  would  seem  strange  that 
the  constable,  acting  in  discharge  of  a  duty  imposed  on  him  by 
law,  should  have  full  power  to  arrest  a  person  reasonably  suspected 
of  crime,  though  no  crime  was  committed ;  but  would  have  no  right 
to  question  the  suspected  party,  though  not  a  prisoner,  as  to  the 
grounds  of  suspicion,  until  he  had  first  satisfied  himself  that  the 
crime  suspected  had  been  really  committed. 

On  the  whole  of  the  case  now  before  us,  I  am  of  opinion  that  the 
statement  to  the  constable  —  having  been  made  at  a  time  when  the 
party  neither  was  a  prisoner,  nor  felt  or  supposed  herself  to  be  a 
prisoner,  and  not  appearing  to  have  been  obtained  by  any  threat, 
promise,  or  other  undue  or  unfair  means  —  was  properly  receivable 
in  evidence.  But,  on  the  other  hand,  I  am  of  opinion  that  if  the 
defendant  had,  at  the  time  of  that  conversation,  felt  herself  to  be 
in  custody  on  the  criminal  charge,  then  her  statements,  in  answer 
to  the  questions,  would  not  have  been  receivable,  unless  prefaced 
by  a  caution.  The  announcement  of  the  interrogator's  character, 
and  of  the  charge  of  felony  that  he  said  had  been  made  against 
the  defendant,  followed  up  by  a  series  of  questions,  in  which  he 
exhibited  an  incredulity  as  to  the  truth  of  the  statements  made  by 
tlie  defendant,  when  tested  by  the  facts  which  he  showed  her  were 
within  his  knowledge  as  well  as  hers.  All  this  would,  I  think, 
have  been  quite  sufficient  to  make  the  defendant  feel  that  she  was 
not  at  full  libei'ty  to  speak,  or  refrain  from  speaking ;  but  that  she 
was  bound  in  some  way  or  other  to  explain  or  account  for  the  con- 
trariety between  her  statement,  —  that  she  had  been  made  a  pres- 
ent of  the  boots,  —  and  the  constable's  statement,  in  answer,  that 
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he  had  seen  her  that  day  in  Mr.  Hutchings's  shop  ;  thus  plainly  in- 
sinuating that  the  boots  had  been  taken  from  that  shop  ;  and  so 
lead  the  judge,  on  the  trial,  to  the  conclusion  that  the  prisoner's 
statement  was  not  voluntary. 

O'Brien  J.  In  this  case,  which  was  tried  before  my  brother 
Christian  and  myself,  at  the  last  December  commission  for  the 
county  of  Dublin,  I  am  of  opinion  that  the  conviction  should  be 
reversed,  on  the  ground  that  certain  answers  of  the  prisoner  to 
questions  put  to  her  by  a  policeman  (and  which  answers  we  re- 
ceived in  evidence,  subject  to  the  opinion  of  this  court)  were  not 
legally  admissible.  Tlie  first  point  for  consideration  is  whether, 
when  the  questions  were  put,  the  prisoner  was  not  substantially  in 
custody.  It  appears  to  me  that,  although  the  crime  with  which 
the  policeman  charged  her  (that  of  stealing  boots  in  the  city)  was 
not  that  for  which  she  was  tried  (namely,  stealing  boots  in  Kings- 
town) yet  that,  from  the  course  adopted  by  the  policeman,  she 
must  have  considered  herself  as  being  in  custody  on  one  charge  or 
the  other ;  and  that,  accordingly,  the  question  of  the  admissibility 
of  the  evidence  is  to  be  dealt  with  on  the  same  grounds  as  if  she 
had  been  actually  arrested  on  the  present  charge. 

The  next  question  is  one  which  frequently  arises,  and  is  of  con- 
siderable importance,  namely,  whether,  if  questions  be  put  to  a  pris- 
oner by  the  constable  in  whose  custody  the  prisoner  is,  without  any 
caution  whatever  (questions  which  bear  materially  upon  the  crimi- 
nality of  the  prisoner,  and  are  manifestly  put  in  order  to  estabhsh 
his  guilt  by  his  answers),  whether,  I  say,  the  answers  to  such 
questions  are  properly  admissible  in  evidence  against  the  prisoner  ? 
[His  lordship  here  read  the  evidence  of  the  policeman.]  It  is 
manifest  that  the  policeman  asked  those  questions  for  the  purpose, 
not  of  regulating  his  conduct,  but  of  eliciting  from  the  prisoner  an 
answer  that  would  establish  her  guilt ;  and,  accordingly,  when  the 
prisoner  stated  that  she  had  been  made  a  present  of  the  boots  in 
Kingstown,  he  sought  by  his  next  question  to  elicit  a  contradiction 
or  retractation  of  that  statement,  by  telling  her  that  she  had  been 
seen  in  Mr.  Hutchings's  shop,  and  asking  her  was  it  not  there  she 
got  them  ?  Having  attained  his  objedt,  he  then  goes  through  the 
mockery  of  giving  her  a  caution. 

The  habit  of  prisoners  being  interrogated  by  the  civil  authorities 
with  a  view  to  establish  their  guilt,  prevails  in  other  countries.     In 
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some,  even  a  prisoner  on  trial  is  exposed  to  a  searching  examina- 
tion. Tliat  practice  is  not  in  accordance  with  the  principles  of  our 
criminal  law.  A  prisoner,  upon  his  trial  upon  a  plea  of  not  guilty, 
before  any  criminal  tribunal  in  this  country,  from  the  highest  to 
the  lowest,  cannot  be  interrogated  as  to  any  matter  whatever ;  and 
I  trust  that  the  practice  prevailing  in  other  countries  will  never  be 
legalized  here.  Such  being  the  rule  by  which  all  our  criminal 
courts  are  bound,  would  it  not  be  strikingly  inconsistent  to  hold 
that  the  inferior  officers  of  justice,  in  their  proceedings  before  the 
trial,  are  exempted  from  it  ?  that  they  may  do  what  the  highest 
tribunal  could  not ;  and  endeavor  to  secure  the  prisoner's  convic- 
tion by  eliciting,  previously  to  the  trial,  answers  to  questions  which 
could  not  then  be  put  ? 

The  legislature,  by  recent  statutes,  has  indicated  the  course 
which  should  be  adopted  towards  a  prisoner  before  his  trial.  [His 
lordship  read  the  14th  section  of  the  Petty  Sessions  Act  (14  &  15 
Vict.  ch.  93),  and  also  referred  to  tiie  form  given  in  schedule  A  for 
the  prisoner's  statement.]  These  enactments  show  that  the  inten- 
tion of  the  legislature  was  to  give  the  prisoner  an  opportunity  of 
making  any  statement  he  desired;  but  not  to  allow  the  magistrate 
to  interrogate  him,  save  by  asking  him,  in  general  terms,  if  he  de- 
sired to  say  any  thing  in  answer  to  the  charge.  If,  however,  the 
magistrate  went  further,  and  interrogated  the  prisoner  as  to  his 
guilt,  or  as  to  the  facts  relied  on  to  establish  it,  —  if  (as  done  by 
the  policeman  in  the  present  case)  the  magistrate,  not  satisfied 
with  the  first  answer  of  the  prisoner  asserting  his  innocence, 
sought  to  contradict  it  by  further  questions,  can  it  be  doubted  that 
the  magistrate,  by  so  doing  would  transgress  his  duty,  and  that 
the  statement  of  the  prisoner,  in  answer  to  such  interrogatories, 
would  not  be  receivable  in  evidence  under  the  act  ? 

These  enactments  were  framed  for  the  purpose  of  providing  that 
the  statement  of  the  prisoner  should  be  voluntary,  and  not  ex- 
tracted by  questions  ;  and  should  not  be  made  until  after  he  was 
apprised  of  the  effect  it  might  have  against  him ;  and  also  for  the 
purpose  of  guarding  against  the  inevitable  inaccuracies  and  mis- 
takes that  would  occur  if  the  proof  of  the  prisoner's  statement 
rested  merely  on  the  fallible  memory  of  those  who  heard  it.  Would 
it  then  be  in  accordance  with  the  policy  of  these  enactments  to 
hold  that,  either  previous  or  subsequent  to  this  inquiry  under  the 
statute,  the  prisoner,  while  in  custody,  might  be  interrogated  and 
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cross-examined  by  the  magistrate  or  policeman  in  whose  custody 
he  was,  as  to  details  and  circumstances  tending  to  establish  his 
guilt ;  and  that  his  answers  to  such  questions  might  be  proved 
against  him  at  the  trial,  although  the  questions  were  put  without 
any  caution  whatever,  and  without  apprising  the  prisoner  of  his 
being  at  liberty  to  answer  them  or  not,  as  he  thought  fit  ?  The  ad- 
mission of  such  evidence  would,  in  my  opinion,  frustrate  the  pol- 
icy of  the  act,  and  render  the  securities  thereby  provided  with 
regard  to  the  prisoner's  statement  of  little  or  no  value. 

With  respect  to  the  proviso  at  the  end  of  the  14th  section,  which 
has  been  relied  on  by  the  crown  counsel,  namely,  that  nothing 
therein  "  contained  should  prevent  the  prosecutor  from  giving  in 
evidence  any  admission,  confession,  or  other  statement,  made  at 
any  time  by  the  prisoner,  which  would  be  admissible  by  law  as 
evidence  against  him."  It  appears  to  me  that  such  proviso  refers 
to  voluntary  statements,  made  by  the  prisoner  of  his  own  accord, 
but  not  to  answers  given  by  him,  while  in  custody,  to  questions 
put  by  magistrates  or  policemen. 

Independent  of  the  inference  to  be  deduced  from  these  provi- 
sions of  the  statute,  it  appears  to  me  that  answers  given  by  a  pris- 
oner to  questions  put  to  him  by  those  in  whose  custody  he  is, 
respecting  the  offence  with  which  he  is  charged,  cannot  be  re- 
garded as  voluntary  statements,  except  the  prisoner  be  at  the  same 
time  apprised  that  he  is  not  obliged  to  answer  them,  and  that  his  an- 
swers may  be  given  in  evidence  against  him  at  his  trial.  The  very 
fact  of  these  questions  being  put  by  such  a  person,  unaccompanied 
by  any  such  caution,  conveys  to  the  prisoner's  mind  the  idea  of 
some  obligation  on  his  part  to  answer  them,  and  deprives  the  state- 
ment of  that  voluntary  character  which  is  essential  to  its  admissi- 
bility. 

This  was  the  view  taken  by  Chief  Baron  Eichards  and  Chief 
Justice  Wilde,  in  two  cases.  Rex  v.  Wilson,  Holt  N.  P.  C.  507, 
and  Regina  v.  Pettit,  4  Cox  C  C.  164,  to  which  I  shall  here- 
after refer,  in  which  they  rejected  the  evidence  of  admissions  elic- 
ited from  the  prisoner  by  questions  put  to  him  by  a  magistrate ; 
Chief  Justice  Wilde  stating,  in  the  case  before  him,  that  "  A  per- 
son in  custody,  or  other  imprisonment,  questioned  by  a  magistrate 
who  had  power  to  commit  him  and  power  to  release  him,  might 
think  himself  bound  to  answer,  for  fear  of  being  sent  to  jail ;  "  and 
that  "  the  prisoner's  mind  in  such  a  case  would  be  likely  to  be 
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affected  by  the  very  influences  which  render  the  statements  of 
accused  persons  inadmissible." 

It  is  a  well  established  rule  that,  before  a  statement  made  by  a 
prisoner  is  admissible  against  him,  the  court  should  be  clearly  sat- 
isfied that  such  statement  was  voluntary. 

In .  the  case  of  The  Queen  v.  Warringham,  Baron  Parke,  with 
reference  to  a  confession  tendered  in  evidence,  remarked  that  "  It 
did  not  appear  that  such  confession  was  not  made  in  consequence 
of  some  improper  inducement ;  and  that,  though  the  evidence  left 
that  fact  doubtful,  the  onus  lay  upon  the  Crown  to  prove  the  nega- 
tive ;  that  they  were  bound  to  satisfy  him  that  the  confession  was 
not  obtained  from  the  prisoner  by  improper  means  ;  and  that,  in 
the  case  before  him,  he  was  not  satisfied  of  that  fact."  He  accord- 
ingly rejected  the  evidence,  stating  that  he  did  so  "  because  he  was 
not  satisfied  that  it  was  voluntary  ; "  and  the  prisoner  was  acquits 
ted.  Although,  in  that  case,  the  confession  was  objected  to  in 
consequence  of  an  inducement  having  been  held  out,  these  obser- 
vations of  Baron  Parke  appear  applicable  to  all  cases  where,  upon 
any  other  ground,  the  confession  is  not  to  be  regarded  as  having 
been  voluntary. 

In  another  case.  The  Queen  v.  Moore,  Baron  Parke  also  refers 
to  the  ground  upon  which  confessions  should  be  admitted  in  evi- 
dence. If  we  apply  these  principles  to  the  case  now  before  us, 
can  we  say  that  the  prisoner  did  not  answer  the  questions  because 
she  feared  that,  if  she  did  not  do  so,  the  policeman  would  take  her 
to  jail  ?  Is  it  not,  on  the  contrary,  clear  that  the  course  of  pro- 
ceeding adopted  by  the  policeman  was  reasonably  calculated  to 
produce  that  impression  on  her  mind  ?  It  may  be  said  that,  what- 
ever be  the  motive  which  induces  a  prisoner  to  answer  questions 
or  make  a  statement,  it  is  not  to  be  supposed  that  he  would  give 
an  untrue  answer  to  his  own  prejudice,  or  would  falsely  criminate 
himself ;  but,  as  to  this,  I  would  refer  to  the  observations  of  Lord 
Campbell  in  Baldry's  Case,  where  he  states  his  opinion,  "  That 
the  rule  excluding  confessions  made  in  consequence  of  induce- 
ments held  out,  did  not  proceed  upon  the  presumption  that  the 
confession  was  untrue,  but  rather  that  it  would  be  dangerous  to 
receive  such  evidence;  and  that,  for  the  due  administration  of  jus- 
tice, it  was  better  that  it  should  be  withdrawn  from  the  considera- 
tion of  the  jury." 

I  shall  now  refer  to  some  of  the  cases  relied  on  in  the  argument, 
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in  which  the  question  of  the  admissibility  of  such  evidence  arose ; 
and  I  shall  commence  with  some  decided  in  this  country.  In  The 
Queen  v.  Margaret  and  Patrick  Hughes,  1839,  1  Crawford  &  Dix  0. 
C.  13,  it  appeared  that  a  statement  of  the  prisoner  (which  was  how- 
ever consistent  with  his  innocence)  had  been  elicited  from  him ; 
and  Chief  Justice  Doherty  expressed,  in  strong  terms,  his  disap- 
probation of  the  system  of  questioning  prisoners.  He  referred  to 
the  cautions  given  by  magistrates  in  receiving  a  prisoner's  state- 
ment, wliich  were  seldom  given  by  persons  of  an  inferior  class. 
He  also  mentioned  a  case  in  which  he  himself  had  observed  upon 
the  impropriety  of  a  police  officer  interrogating  a  prisoner ;  and 
another  case  in  England,  in  which  he  had  heard  similar  opin- 
ions expressed  by  the  presiding  Judges ;  and  he  concluded  by  stat- 
ing that,  in  future,  he  never  would  permit  admissions  obtained 
from  prisoners  in  such  a  manner  as  had  been  done  in  the  case 
before  him  to  be  given  in  evidence. 

Again  in  the  case  of  The  Queen  v.  Doyle,  March  1840,  1  Craw- 
ford &  Dix  C.  C.  396,  Chief  Justice  Bushe  held  that  the  prisoner's 
answer  to  a  question  put  to  her  by  a  policeman,  while  she  was  in 
custody,  was  not  admissible  in  evidence,  although  the  policeman 
had  previously  cautioned  her  against  saying  any  thing  that  would 
criminate  her. 

In  another  case,  of  Regina  v.  Devlin,  2  Crawford  &  Dix  C.  C. 
151,  before  Burton  J.,  the  prisoner  was  tried  for  having  in  his  pos- 
session copies  of  passwords  of  the  Ribbon  Society ;  and  while  the 
prisoner  was  in  custody,  a  policeman  showed  him  the  above 
papers,  and  asked  liim  "  whether  or  not  he  knew  any  thing  about 
them  ? "  (a  question,  I  may  observe,  far  less  objectionable  than 
some  of  those  put  in  this  case)  ;  the  prisoner's  counsel  objected  to 
the  prisoner's  answer  being  given  in  evidence,  and  relied  on  the 
two  cases  I  have  already  mentioned  before  Chief  Justice  Doherty 
and  Chief  Justice  Bushe.  Counsel  for  the  Crown  disputed  the 
authority  of  these  two  decisions,  on  the  same  grounds  as  were 
relied  on  by  the  crown  counsel  in  the  present  case ;  but  Mr.  Jus- 
tice Burton,  after  conferring  with  Chief  Baron  Brady,  stated  their 
joint  opinion  that  the  prisoner's  answer  should  not  be  received  in 
evidence  ;  and  the  prisoner  was  acquitted. 

Again  in  the  two  recent  cases  of  Regina  v.  Gray,  7  Cox  C.  C. 
246  note,  before  the  present  Lord  Chief  Justice,  and  Regina  v.  Bod- 
kin, 8  Irish  Jur.  N.  S.  340,  before  the  present  Lord  Chief  Baron,  it 
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was  held  that  answers  given  by  a  prisoner  in  custody,  to  questions 
put  to  him  by  a  constable  (though  the  constable  had  given  the 
prisoner  a  previous  caution),  were  not  admissible  in  evidence; 
the  chief  baron  stating  in  the  case  before  him  that,  where  a  con- 
stable arrested  a  prisoner,  he  should  not  put  such  questions  to 
him. 

It  is  well  known  that  Mr.  Justice  Perrin  frequently  rejected,  on 
similar  grounds,  evidence  of  such  statements  by  prisoners. 

We  have  thus  a  series  of  successive  decisions  in  this  country, 
during  the  last  twenty-five  years,  in  which  such  evidence  has  been 
rejected  (although  in  some  of  them  the  prisoner,  before  being  ques- 
tioned, had  been  cautioned  in  the  usual  manner),  and  there  is  no 
reported  decision  to  the  contrary  by  any  of  the  Irish  Judges  dur- 
ing that  period,  with  the  exception  of  the  late  Mr.  Justice  Cramp- 
ton,  who  expressed  his  opinion  of  its  admissibility,  in  the  case  of 
The  Queen  v.  Hughes  mentioned  in  Mr.  Joy's  Treatise  on  Con- 
fessions, pp.  39,  40. 

Before  observing  upon  Gibney's  Case,  Jebb's  Keserved  Cases, 
15,  which  was  so  much  relied  on  for  the  Crown,  I  shall  refer  to 
some  of  the  cases  decided  in  England  on  this  question. 

In  Rex  V.  Wilson,  Holt  N.  P.  C.  597,  already  mentioned,  it  ap- 
peared that  a  magistrate  had  examined  the  prisoner  at  length,  as 
a  witness,  but  had  not  sworn  him,  or  held  out  any  inducement 
or  threat.  Chief  Baron  Richards  however  rejected  the  evidence 
of  the  prisoner's  examination,  stating :  "  No  matter  whether  the 
prisoner  be  sworn  or  not,  an  examination,  of  itself,  imposes  an  obli- 
gation to  speak  the  truth.  If  a  prisoner  will  confess,  let  him  do  so 
voluntarily.  Ask  him  what  he  has  to  say.  But  it  is  irregular  in 
a  magistrate  to  examine  a  prisoner  in  the  same  manner  as  a  wit- 
ness is  examined.  I  must  reject  this  evidence."  The  prisoner 
was  acquitted. 

It  appears  to  me  that  the  ground  upon  which  Chief  Baron 
Richards  rejected  this  evidence,  namely,  that  the  very  fact  of  the 
prisoner  being  examined  imposed  upon  him  an  obligation  to  speak 
the  truth,  is  equally  applicable  to  the  case  of  a  prisoner  being  ex- 
amined by  a  policeman ;  and  the  more  so^  in  the  present  case,  in 
which  the  mode  of  questioning  was  such  as  would  be  adopted  on 
cross-examination  of  an  adverse  witness. 

It  is  true  that  the  authority  of  Rex  v.  Wilson  was  denied  by 
Mr.  Justice  Littledale,  in  a  subsequent  case,  The  King  v.  Ellis, 
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Ryan  &  Moody  N.  P.  C.  432,  where  it  appeared  that  part  of  the  pris- 
oner's examination  had  been  elicited  by  questions  put  by  the 
magistrate.  Chief  Baron  Richards's  decision  was  relied  on  by  the 
prisoner's  counsel,  against  the  reception  of  such  examination  in 
evidence ;  but,  on  reference  to  a  statement  in  Starkie  on  Evidence 
(p.  29  note,  vol.  2  of  ed.  1833)  that  Mr.  Justice  Holroyd  had,  in 
a  case  before  him,  received  an  examination  to  which  there  was  a 
similar  objection,  Mr.  Justice  Littledale  expressed  his  opinion  that 
Mr.  Justice  Holroyd's  decision  was  the  correct  one,  and  that  the 
evidence  was,  upon  principle,  admissible.  It  appeared  further 
however  that  the  magistrate  had  refused  to  allow  the  prisoner  pro- 
fessional assistance  ;  and  upon  that  ground  Mr.  Justice  Littledale 
suggested  that  the  case  should  not  be  further  pressed  ;  whereupon 
the  prosecution  was  abandoned  and  the  prisoner  acquitted. 

Though  the  previous  decision  of  Richards  C.  B.  was  disapproved 
of  by  Mr.  Justice  Littledale,  it  should  not,  I  think,  be  considered 
as  overruled  by  the  case  before  him,  as  the  evidence  was  virtually 
rejected,  though  upon  another  ground.  It  is  also  to  be  observed 
that  the  case  before  Mr.  Justice  Holroyd,  upon  which  Mr.  Justice 
Littledale  relied,,  is  mentioned  only  in  Mr.  Starkie's  note,  where 
the  facts  are  not  given ;  nor  does  it  appear  that  the  decision  of 
Richards  C.  B.  was  cited  before  him. 

But  the  principle  which  Chief  Baron  Richards  laid  down  in  Rex 
V.  Wilson  was  stated  in  stronger  terms  by  Wilde  C.  J.  in  the  case 
already  mentioned,  of  Regina  v.  Pettit,  4  Cox  C.  C.  164.  In  that 
case  it  was  proposed  by  the  Crown  to  give  evidence  of  questions 
put  to  the  prisoner  by  the  magistrates  before  whom  he  was  brought, 
and  of  his  answers  to  them  ;  which  was  objected  to  by  prisoner's 
counsel.  The  crown  counsel  relied  on  the  provisions  of  the  11  & 
12  Vict.  ch.  42  §  15  (similar  to  the  concluding  proviso  in  the  14th 
section  of  the  Irish  Act,  14  &  15  Vict.  ch.  93,  which  has  been  relied 
on  in  this  case)  and  they  contended  that  the  statement  of  a  pris- 
oner, whether  to  an  ordinary  witness  or  policeman  or  magistrate, 
should  not  be  excluded  on  the  mere  ground  of  its  having  been 
elicited  by  questions.  Chief  Justice  Wilde  however  stated  :  "  I 
think  I  ought  not  to  receive  this  evidence,  and  I  reject  it ;  on  the 
ground  that  magistrates  have  no  right  to  put  questions  to  a  pris- 
oner with  reference  to  any  matters  having  a  bearing  on  the  charge 
upon  which  he  is  brought  before  them.  The  law  is  so  extremely 
cautious  in  guarding  against  any  thing  like  torture,  that  it  extends 


THE   QUEEN   V.   JOHNSTON.  '      535 

a  similar  principle  to  every  case  where  a  man  is  not  a  free  agent 
in  meeting  an  inquiry.  If  this  sort  of  examination  be  admitted  in 
evidence,  it  is  hard  to  say  where  it  might  stop.  A  person  in 
custody,  or  in  other  imprisonment,  questioned  by  a  magistrate, 
who  has  power  to  commit  him  and  power  to  release  him,  might 
think  himself  bound  to  answer,  for  fear  of  being  sent  to  jail. 
The  mind,  in  such  a  case,  woiild  be  likely  to  be  affected  by  the 
very  influences  which  render  the  statements  of  accused  persons 
inadmissible." 

The  evidence  was  accordingly  rejected,  and  the  prisoner  ac- 
quitted. 

These  observations  of  Chief  Justice  Wilde,  and  the  rule  so  ex- 
pressly laid  down  by  him,  are,  in  my  opinion,  equally  applicable  to 
the  present  case,  where  the  questions  were  put  by  the  policeman  in 
whose  custody  the  prisoner  was,  and  who  had  the  power  of  bring- 
ing her  to  jail  or  letting  her  go  free.  If  answers  given  by  a  pris- 
oner, when  questions  are  put  by  a  magistrate,  be  not  admissible 
in  evidence,  I  can  see  no  reason  why  they  should  be  so  when  the 
questions  are  put  by  a  policeman.  It  was  truly  stated  by  Chief 
Justice  Doherty,  that  the  system  of  a  prisoner  being  questioned  by 
a  policeman  is  even  more  objectionable  than  if  questioned  by  a 
magistrate,  whose  higher  position  and  responsibility  afford  a  better 
security  against  the  abuse  of  the  system.  It  has  indeed  been  sug- 
gested that  answers  given  by  prisoners  to  questions  put  by  magis- 
trates are  rejected,  because  magistrates  are  regarded  "  as  persons 
in  authority."  But  it  appears  to  me  that,  in  reference  to  the  ques- 
tion now  before  us,  a  policeman  in  whose  custody  the  prisoner  is 
should  also  be  regarded  as  "  a  person  in  authority."  A  confession, 
made  in  consequence  of  a  threat  or. inducement  held  out  by  such 
policeman,  is  equally  inadmissible  in  evidence  as  if  such  threat 
or  inducement  was  held  out  by  a  magistrate  ;  because  in  both 
cases  it  is  considered  that  the  threat  or  inducement  is  used  by 
"  a  person  in  authority."  Why  therefore  should  it  be  held  that  the 
objection  to  the  admissibility  of  a  prisoner's  answers  to  questions 
put  by  a  magistrate  on  the  ground  that  he  is  "  a  person  in  author- 
ity," does  not  equally  apply  to  the  case  where  such  questions  are 
put  by  the  policeman  ? 

It  will  be  also  observed  that  Chief  Justice  Wilde  made  that 
decision  notwithstanding  the  reliance  of  the  crown  counsel  on  the 
proviso  in  the  11  &  12  Vict.  ch.  42  §  18,  similar  to  the  proviso 
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already  mentioned  at  the  end  of  §  14  of  the  Irish  Act,  14  &  15 
Vict.  ch.  93. 

That  case,  before  Chief  Justice  Wilde,  was  probably  the  one 
referred  to  (though  not  by  name)  in  the  argument  of  prisoner's 
counsel  in  Baldry's  Case,  as  a  decision  that  a  statement  by  a  pris- 
oner, in  answer  to  questions,  was  not  admissible  in  evidence; 
when  Lord  Campbell  stated,  as  a  general  rule  :  "  Prisoners  are  not 
to  be  interrogated.  By  the  law  of  Scotland,  they  may  be,  but,  by 
the  law  of  England  they  cannot." 

We  have  next  the  case  of  Eegina  ■;;.  Berriman,  6  Cox  C.  C.  388, 
before  the  present  Chief  Justice  Erie.  In  that  case  a  statement 
of  the  prisoner,  in  answer  to  questions  put  by  a  policeman,  was 
given  in  evidence,  without,  as  it  appears,  any  objection  by  pris- 
oner's counsel  (probably  because  the  statement  was  not  material) 
but  Chief  Justice  Erie,  in  that  stage  of  the  case,  strongly  expressed 
his  disapproval  of  the  practice  of  policemen  questioning  a  prisoner. 
He  stated :  "  I  very  much  disapprove  of  this  proceeding.  By  the 
law  of  this  country,  no  person  ought  to  be  made  to  criminate  him- 
self, and  no  police  oiScer  has  any  right,  until  there  is  clear  proof  of 
a  crime  having  been  committed,  to  put  searching  questions  to  a 
person  for  the  purpose  of  eliciting  from  him  whether  an  offence 
has  been  perpetrated  or  not.  If  there  is  evidence  of  an  offence, 
a  police  ofiBcer  is  justified,  after  a  proper  caution,  in  putting  to  a 
suspected  person  interrogatories,  with  a  view  of  ascertaining 
whether  or  not  there  are  fair  and  reasonable  grounds  for  appre- 
hending him.  Even  this  course  should  be  very  sparingly  resorted 
to."  Again  he  says,  in  reference  to  what  had  been  done  in  that 
case :  "  I  wish  it  to  go  forth  amongst  those  who  are  inferior  officers 
in  the  administration  of  justice,  that  such  a  practice  is  entirely 
opposed  to  the  spirit  of  our  law." 

In  a  subsequent  part  of  the  trial  before  Chief  Justice  Erie,  the 
question  as  to  the  admissibility  of  such  evidence  was  expressly 
raised.  The  prisoner  was  indicted  for  the  murder  of  her  child,  and 
after  she  had  been  duly  cautioned,  and  had  stated  that  she  had 
nothing  to  say,  the  magistrate,  before  committing  her,  asked  her  : 
"  Where  she  had  put  the  body  of  the  child  ?  "  Prisoner's  counsel 
objected  to  her  answer  being  received  in  evidence.  The  prosecut- 
ing counsel  contended  that  it  was  admissible,  as  the  magistrate  had 
not  at  the  time  committed  her  for  trial,  and  the  questions  might 
have  been  put  with  a  view  to  guide  him  in  the  exercise  of  his  dis- 
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cretion  as  to  committing  her  or  not.  Brie  C.  J.  however  said  :  "  I 
shall  certainly  refuse  to  allow  any  such  evidence  to  be  given.  The 
question  ought  never  to  have  been  put,  and  it  would  be  very  unfair 
towards  the  prisoner  to  receive  in  evidence  answers  so  irregularly 
elicited. 

Counsel  for  the  prosecution  then  proposed  to  ask  a  witness 
whether,  in  consequence  of  the  answer  which  the  prisoner  had 
given  to  the  magistrate,  he  had  made  a  search  and  found  any  thing, 
but  Erie  0.  J.  refused,  saying :  "  No  ;  not  in  consequen9e  of  what 
she  said.  You  may  ask  what  search  was  made,  and  what  was 
found  ;  but,  under  the  circumstances,  I  cannot  allow  that  proceed- 
ing to  be  connected  with  the  prisoner."  The  result  of  the  rejec- 
tion of  the  evidence  was  the  acquittal  of  the  prisoner.  In  these 
observations  Chief  Jiistice  Brie  clearly  defines  the  objects  for  which 
alone  policemen  should  examine  or  interrogate  suspected  parties  ; 
the  limits  within  which  such  examination  should  be  confined,  and  the 
manner  in  which  it  should  be  conducted ;  and  I  have  referred  to 
them  in  detail  for  the  purpose  of  meeting  an  argument  much 
pressed  upon  us  by  the  crown  counsel ;  namely,  that  in  most  cases 
it  was  absolutely  necessary  that  magistrates  and  policemen,  with  a 
view  to  the  proper  discharge  of  their  duties,  should  interrogate 
suspected  parties. 

It  appears  to  me  that  the  questions  put  in  the  present  case  are 
not  in  accordance  with  the  rule  laid  down  by  Chief  Justice  Erie, 
or  within  the  limits  which  he  prescribed. 

We  have  then,  on  these  several  Irish  and  English  cases,  express 
decisions  that  statements  of  a  prisoner,  made  under  circumstances 
substantially  the  same  as  those  in  the  present  case,  are  not  admis- 
sible in  evidence.  These  decisions  were  made  by  eminent  Judges, 
experienced  in  criminal  law,  and  of  whom  it  certainly  could  not 
be  said,  as  in  the  case  referred  to  by  the  crown  counsel,  that  "  they 
were  disposed  to  sacrifice  justice  or  common  sense  on  the  shrine 
of  mercy  or  of  guilt."  It  is  true  that  these  several  decisions  were 
the  rulings  of  single  judges,  but  they  are  not  on  that  account  to  be 
disregarded.  In  some,  the  reasons  are  fully  and  carefully  stated. 
In  almost  all,  the  evidence  offered  was  essential  to  the  case  for  the 
prosecution,  and  in  consequence  of  its  rejection  the  several  pris- 
oners were  acquitted  ;  which  shows  that  the  several  Judges  must 
have  been  clearly  satisfied  that  the  evidence  was  not  admissible ; 
as,  if  they  considered  it  doubtful,  they  would  not,  by  rejecting  the 


538  LEADING  CRIMINAL  CASES. 

evidence,  have  made  a  ruling  from  which  there  could  be  no  ap- 
peal ;  but  would,  as  of  course,  have  received  the  evidence,  and 
reserved  the  point  for  the  consideration  of  the  Judges,  or  of  the 
Court  of  Criminal  Appeal,  which  latter  court  had  been  established 
some  years  before  the  cases  decided  by  Chief  Justice  Erie  and 
Chief  Justice  Wilde,  by  my  Lord  Chief  Justice  and  Chief  Baron 
Pigot. 

It  has  been  also  urged  by  the  crown  counsel,  during  the  argu- 
ment, that  in  several  of  those  cases  the  rejection  of  the  evidence 
may  be  accounted  for  by  the  circumstance  that  the  questions  put 
to  the  prisoner  assumed  his  guilt.  Even  supposing  that  to  be 
material,  it  may  be  said  that  the  question  put  in  this  case  by  the 
policeman  about  Mr.  Hutchings's  shop  was  of  that  character  ;  but 
it  does  not  appear  that  in  any  of  those  cases  that  circumstance 
was  made  a  ground  of  the  decision ;  and  it  appears  to  me  that, 
supposing  the  question  put  to  bear  upon  and  be  so  connected  with 
the  charge  against  the  prisoner,  that  an  answer  to  it  in  one  way 
would  tend  to  establish  his  guilt,  it  is  immaterial,  so  far  as  the  ad- 
missibility of  the  evidence  is  concerned,  whether  the  question  does 
or  does  not  in  its  form  assume  the  fact  of  such  guilt.  It  would  be 
a  most  embarrassing  rule,  easily  evaded  and  incapable  of  being  ap- 
plied with  any  certainty  in  the  great  majority  of  cases,  to  hold  that 
the  admissibility  of  the  evidence  depended  upon  the  form  of  the 
question,  whether  it  assumed  the  prisoner's  guilt,  or  assumed  the 
answer  to  it ;  whether  it  was  leading  or  otherwise ;  or  such  as 
could  only  be  put  upon  cross-examination.  In  many  cases  this 
rule  might  be  altogether  evaded  by  altering  the  form  of  the  ques- 
tion, and  yet  putting  it  in  such  a  manner  as  to  produce  the  same 
answer  from  the  prisoner. 

I  shall  now  refer  to  the  cases  relied  on  by  the  Crown  in  opposi- 
tion to  this  current  of  authorities.  Tlio  principal  cases  are  Gib- 
ney's  Case,  Jebb  C.  C.  16,  and  Rex  v.  Thornton,  1  Moody  C.  C.  27, 
and  Rex  v.  Wild,  1  Moody  C.  C.  452,  in  1824  and  1835.  As  to 
these  three  cases,  it  is  to  be  observed  that  none  of  them  was 
argued  by  counsel,  and  that  it  does  not  appear  that  in  any  of  them 
the  Judges  considered  or  at  all  referred  to  the  question  now  before 
us ;  namely,  whether  a  prisoner's  statement  was  inadmissible  in 
evidence  upon  the  particular  ground  that  it  was  made  in  answer  to 
questions  bearing  upon  the  offence,  and  put  to  him  by  the  police- 
man or  party  in  whose  custody  he  was. 
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It  is  true  that  in  Gibney's  and  Thornton's  Cases  the  prisoners' 
statements  were  made  in  answer  to  such  questions,  so  that  the 
facts  of  those  cases  admitted  of  that  point  being  raised ;  but  the 
point  was  not  referred  to  either  in  the  reservation  of  the  Judges 
wlio  tried  the  cases,  or  in  the  reasons  given  by  the  Judges  for  their 
decisions.  Thus  in  Gibney's  Case,  before  the  Judges  of  Ireland 
(tlie  facts  of  wlaich  liave  been  already  stated),  the  terms  of  the 
question  reserved  were,  whether  the  confession  did  not  result  from 
the  prisoner's  mind  having  been  excited  to  terror  by  the  persons 
by  whom  he  was  conducted  to  jail ;  and  therefore  whether  it  was 
such  a  voluntary  confession  as  ought  to  be  given  in  evidence 
against  him ;  and  the  decision  of  the  Judges  was  that,  in  order  to 
render  a  confession  inadmissible  on  the  ground  of  -its  being  pro- 
duced by  fear,  the  fear  must  be  of  a  temporal  nature ;  and  that  in 
the  case  before  them  there  was  no  such  fear,  nor  was  any  threat  or 
intimidation  used.  Though  the  conviction  was  affirmed,  the  pris- 
oner was  not  executed. 

In  that  case  also  it  appeared  that,  in  making  the  confession,  the 
prisoner  stated  "  he  was  willing  to  die,  and  hoped  that  God  would 
have  mercy  on  him ; "  and  also  stated  "  that  his  conscience  would 
not  let  him  conceal  it  any  longer." 

The  question  therefore  which  the  Judges  considered  was,  whether 
the  prisoner's  confession  resulted  from  fear  of  a  temporal  nature, 
produced  by  the  acts  and  speeches  of  the  persons  who  surrounded 
him,  or  from  terror  as  to  what  would  be  the  consequences  of  his 
crime  in  the  other  world.  The  point  now  before  us  was  not  re- 
ferred to  ;  if  it  had  been  raised,  it  might  have  been  considered  that 
the  objection  on  the  ground  of  the  statement  having  been  elic- 
ited by  questions  was  removed  by  the  subsequent  explicit  statement 
of  the  prisoner  himself,  that  the  motives  which  induced  his  confes- 
sion were  the  dictates  of  his  own  conscience,  and  the  apprehension 
of  a  future  state.  But,  as  the  case  stands,  I  do  not  think  it  can 
be  regarded  as  a  decision  on  the  question  now  before  us.  It  is 
also  to  be  observed  that  two  of  the  Judges  who  decided  that  case 
were  Chief  Justice  Bushe  and  Mr.  Justice  Burton,  who,  notwith- 
standing that  case,  rejected  such  evidence  in  the  two  subsequent 
cases  already  referred  to  from  1  &  2  Crawford  &  Dix  C.  C.  It 
is  therefore  to  be  presumed  that  they  did  not  consider  that  the 
point  in  question  had  been  ruled  in  Gibney's  Case.  If  they  had, 
their  decisions  would  have  been  otherwise ;  and  this  confirms  the 
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supposition  that  the  question  had  not  been  at  all  considered  in  it. 
It  may  be  that,  when  Gibney's  Case  was  decided,  the  practice  of  a 
policeman  interrogating  a  prisoner  had  not  prevailed  to  such  an  ex- 
tent as  to  direct  the  attention  of  the  Judges  to  the  question  whether 
the  statements  made  by  the  prisoner  in  reply  were  not,  on  that 
ground,  inadmissible  in  evidence. 

I  Again  in  Thornton's  Case,  1  Moody  C.  C.  27,  the  terms  of  the 
question  reserved  were,  whether  a  confession  obtained  when  the 
detention  of  the  prisoner  was  perhaps  illegal,  and  when  the  con- 
duct of  the  officer  was  calculated  to  intimidate,  was  admissible  in 
evidence.  [The  learned  judge  stated  the  facts  of  this  case  from 
the  report..]  And  the  ruling  of  the  majority  (three  eminent 
Judges,  Best-C.  J.,  Bayley  J.  and  Holroyd  J.  dissenting)  was, 
that  the  confession  was  rightly  received,  on  the  ground  that  no 
threat  or  promise  had  been  used.  It  appears  therefore  that  the 
only  point  reserved  for  the  Judges,  or  decided  by  them  in  Thorn- 
ton's Case,  was  as  to  the  effect  of  the  illegality  of  the  custody,  and 
as  to  the  existence  of  intimidation  on  the  part  of  the  officer ;  and 
that  (as  I  have  already  observed  respecting  Gibney's  Case)  the 
question  now  before  us  was  not  referred  to  or  answered. 

It  may,  I  think,  be  stated  as  a  general  rule,  that  when  a  particu- 
lar question  or  ground  of  objection  is  not  referred  to,  either  in  the 
judgment  or  argument  of  any  case  (though  the  facts  admitted  of 
its  being  raised),  then  the  decision  in  the  case  is  not  to  be  re- 
garded as  a  decision  on  that  particular  point,  especially  if  the 
case  was  not  argued  by  counsel ;  though,  if  that  case  was  not 
encountered  by  other  authorities,  it  may  be  relied  on  as  showing 
that  the  objection  was  not  considered  valid. 

With  respect  to  Rex  v.  Wild,  1  Moody  C.  C.  452,  it  appears  that 
the  question  was  reserved  generally  ;  namely,  "  whether  the  con- 
fession was  admissible  in  evidence  ?  "  and  the  opinion  of  the  Judges 
was  equally  general ;  namely,  that  the  confession  was  admissible  ; 
and  it  does  not  appear  from  the  report  what  the  ground  of  such 
opinion  was.  It  is  also  to  be  observed  that  neither  of  the  persons 
who  put  the  questions  to  the  prisoner  in  that  case  was  a  constable ; 
and  that  though  one  of  them,  Mr.  Wragg,  was  the  person  who  had 
taken  the  prisoner  into  custody,  yet  that  the  answer  to  his  question 
did  not  criminate  the  prisoner,  and  was  in  fact  only  a  refusal  by 
the  prisoner  to  make  any  statement  whatever.  The  questions  in 
answer  to  which  the  prisoner  made  statements  that  tended  to  prove 
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liis  guilt  were  put  by  two  other  persons  (W.  Clarke  and  the  inn- 
keeper's son)  and  it  does  not  clearly  appear  that  Wragg,  who 
arrested  him,  was  present  at  any  such  questions.  With  respect  to 
the  confession  to  the  innkeeper's  son,  he  proved  that  the  prisoner, 
without  any  promise  or  threat  held  out,  or  question  asked  by  the 
witness,  stated,  "  that  he  would  tell  witness  all  about  the  matter, 
and  that  he  did  not  exactly  mean  to  drown  the  children ; "  thus 
Yoluntarily  admitting  that  he  had  done  so.  That  case  also  was  not 
argued  by  counsel ;  and  having  regard  to  the  peculiar  circumstances 
of  it,  and  to  the  fact  that  the  reasons  of  the  Judges  are  not  given, 
the  decision  in  it  cannot,  I  think,  be  regarded  as  a  decision  on  the 
point  now  in  question.  In  that  case  also  the  Judges  expressed 
their  disapprobation  of  the  mode  in  which  the  confessions  had  been 
obtained,  and  the  prisoner's  sentence  was  commuted  from  death 
to  transportation. 

Tlie  case  of  Regina  v.  Kerr,  8  Carrington  &  Payne,  176,  has  been 
relied  on  for  the  Crown,  S.s  if  it  were  an  authority  for  the  admissi- 
bility of  such  evidence.  Upon  referring  to  it  however  it  will  be 
found  that  there  was  no  such  decision  in  the  case.  The  prisoner's 
counsel  did  not  object  to  the  admissibility  of  the  confession  in  evi- 
dence ;  but,  in  his  address  to  the  jury,  commented  strongly  upon 
the  impropriety  of  the  policeman  questioning  the  prisoner  without 
a  caution  ;  and  the  observations  of  Mr.  Justice  Allen  Park,  in  his 
charge  to  the  jury,  were  merely  to  the  effect  that  he  thought  it 
better  that  such  a  practice  should  not  be  adopted,  though  it  did  not 
appear  to  him  that  there  was  any  impropriety  in  the  policeman's 
conduct. 

The  case  of  Rex  v.  Bartlett,  7  Carrington  &  Payne,  832,  before 
Baron  Bolland,  has  also  been  relied  on,  but  will  be  found  upon  ex- 
amination not  to  affect  the  present  question.  In  that  case,  the 
evidence  of  the  prisoner's  examination  was  objected  to,  on  the 
alleged  ground  that  parts  of  it  were  in  answer  to  questions  put  by 
the  magistrate ;  but  the  magistrate,  who  was  examined  at  the  trial, 
stated  he  had  no  recollection  of  having  put  any  questions ;  and 
that,  if  he  had,  he  certainly  put  none  except  for  the  purpose  of  ex- 
plaining what  had  been  already  said  by  the  prisoner.  The  point 
now  before  us  did  not  therefore  arise  in  that  case  ;  and  the  decision 
of  Baron  Bolland  was  merely  in  these  words  :  "  The  examination 
must  be  read." 

Another  case  relied  on  for  the  Crown  is  that  of  Rex  v.  Court, 
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7  Carrington  &  Payne,  486,  where  the  evidence  of  the  prison- 
er's examination  before  a  magistrate  was  objected  to,  not  on  the 
ground  of  its  having  been  elicited  by  questions,  but  because  the 
magistrate  (after  tlie  prosecutor  liad  made  a  statement  in  prisoner's 
presence)  told  the  prisoner  "  to  be  sure  to  tell  the  truth  ; "  which 
prisoner's  counsel  contended  was  an  intimation  to  him  that  it 
would  be  better  to  confess  the  charge.  Littledale  J.  merely  de- 
cided that  what  the  magistrate  said  was  no  inducement ;  and  that 
therefore  the  evidence  was  receivable.  That  case  therefore  is  also 
no  authority  on  the  present. 

The  question  however  appears  to  have  arisen  in  Rex  v.  Rees, 
7  Carrington  &  Payne,  568,  where  Lord  Denman  admitted  in 
evidence  the  prisoner's  statement  before  the  magistrate,  though 
part  of  it  was  in  answer  to  questions  put  by  the  magistrate.  But 
in  that  case  it  appears  that  the  statement  was  taken  under  the  pro- 
visions of  the  English  Act  (7  Geo.  IV.  ch.  64)  as  it  was  received 
in  evidence  without  the  magistrate  or  Ills'  clerk  having  been  exam- 
ined. It  may  therefore  be  presumed  that  any  questions  put  by  the 
magistrate  were  preceded  by  a  proper  caution ;  and,  as  the  report 
does  not  state  what  the  questions  were,  it  might  be  that  they  were 
of  the  same  character  as  in  the  case  of  Rex  v.  Bartlett,  above  re- 
ferred to  ;  namely,  to  explain  what  the  prisoner  had  already  said. 
Much  would  of  course  depend  on  the  nature  of  the  questions  ;  as 
there  are  cases,  such  as  those  referred  to  by  Brie  0.  J.  in  Regina  v. 
Berriman,  6  Cox  C.  C.  388,  in  which  questions  of  a  certain  char- 
acter may  be  unobjectionable. 

In  Baldry's  Case,  which  was  also  relied  on,  no  question  appears 
to  have  been  put  to  the  prisoner ;  and  the  objection  taken  to  the  ad- 
missibility of  the  prisoner's  statement  was,  that  the  words  of  the 
caution  given  by  the  policeman  were,  that  what  the  prisoner  said 
"  would  "  be  used  "  against  him,"  instead  of  the  words  "  might  "  be 
used  "  against  him." 

In  Regina  v.  Cheverton,  2  Foster  &  Pinlason,  833,  to  which  we 
have  been  also  referred,  the  prisoner  was  indicted  for  infanticide. 
A  policeman  had  said  to  the  prisoner,  "  You  had  better  tell  all 
about  it ;  it  will  save  trouble."  He  then  put  questions  to  her  ;  and 
the  evidence  of  her  statement  made  in  answer  to  such  questions 
was  objected  to,  on  the  ground  that  it  was  made  under  a  threat  or 
inducement  by  a  person  in  authority.  Brie  C.  J.  rejected  the  evi- 
dence.    Another  policeman  afterwards  went  to  the  prisoner.     She 
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when  she  saw  him,  "  Ah !  I  expected  you."     He  then  put 
various  questions,  bearing  materially  upon  the  charge  against  her  ; 
and  the  admissibility  in  evidence  of  her  statement  in  answer  to 
those  questions  was  objected  to,  on  the  ground  that  she  made  it 
under  the  influence  of  the  same  inducement  as  was  held  out  by 
the  other  policeman.     Chief  Justice  Brie,  having  consulted  Justice 
Wightman,  stated  their  opinion  that,  though  the  former  statement 
was  inadmissible,  there  did  not  appear  the  same  reason  for  exclud- 
ing the  second.     He  stated  however  that  he  would  reserve  the 
point.     This  was  not  done,  as  the  prisoner  was  acquitted ;  but  the 
fact  of  his  having  agreed  to  reserve  the  question  showed  that  he 
considered  it  a  doubtful  one.     It  appears  also  that,  without  the 
prisoner's  statement,  there  was  not  sufficient  evidence  to  sustain 
the  prosecution.    I  think  therefore  that,  under  these  circumstances, 
his  reception  of  the  evidence,  on  the  terms  of  the  question  being 
reserved,  should  not  be  regarded  as  a  decision  that  it  was  legally 
admissible  ;  and  the  observations  made  by  him  in  his  charge  to  the 
jury  show  the  inclination  of  his  own  opinion  on  the  subject,  as  al- 
ready expressed  by  him  in  Regina  v.  Berriman,  6  Cox  C.  C.  388. 
He  told  the  jury  that,  for  the  policeman  to  put  such  questions 
without  a  caution  was  most  improper,  especially  since  the  prisoner 
did  not  seem  to  have  been  aware  of  their   drift  or  object.      It 
appears  further,  from  the  note  in  2  Foster  &  Pinlason,  p.  834, 
that,  in  charging  the  grand  jury,  he  had  observed  upon  the  pro- 
ceeding as  very  improper  :  and  that  Cockburn  C.  J.  during  the 
same  assizes,  on  another  circuit,  expressed  a  similar  opinion  in  a 
similar  case. 

The  general  result  of  the  authorities  therefore  appears  to  be  that, 
in  Ireland,  wherever  the  objection  was  raised  at  the  trial,  the  evidence 
was  invariably  rejected,  except  in  the  case  already  referred  to  be- 
fore the  late  Mr.  Justice  Crampton ;  and  the  only  other  Irish  deci- 
sion relied  on  in  support  of  its  reception  is  Gibney's  Case,  on  which 
I  have  already  observed. 

With  respect  to  the  English  authorities,  I  have  also  stated  my 
opinion  as  to  the  two  cases  cited  from  Moody's  Reports,  in  which 
the  question  was  not  raised.  As  to  the  other  English  cases  in 
which  the  objection  was  made  at  the  trial,  there  certainly  appears 
to  be  a  conflict  of  authority  on  the  question ;  but  in  my  opinion 
the  preponderance  of  authority  is  against  the  reception  of  the  evi- 
dence.    It  is  also  to  be  observed  that  even  the  Judges  who  have 
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received  such  statements  in  evidence,  almost  invariably  expressed 
their  strong  disapproval  of  the  system  of  questioning  prisoners ; 
and  Mr.  Justice  Patteson,  in  a  case  mentioned  in  Roscoe's  Crim- 
inal Evidence  (6th  ed.  p.  48)  threatened  to  have  a  constable,  who 
had  been  in  the  habit  of  interrogating  prisoners  in  his  custody, 
dismissed  from  his  office.  Such  being  the  opinion  of  the  Judges, 
would  it  not  be  inconsistent  to  hold  that  the  evidence  might  be 
used  for  the'  conviction  of  the  prisoner,  while  at  the  same  time  the 
manner  in  which  the  evidence  is  procured,  and  the  parties  who 
give  it,  are  so  strongly  condemned  ? 

There  are  many  cases  in  which  the  system  of  questioning  pris- 
oners by  policemen  leads  to  the  discovery  of  other  evidence,  and 
is  perhaps  necessary  for  the  purpose  of  guiding  the  police  in  their 
subsequent  inquiries,  and  of  insuring  the  detection  of  guilt.  At 
present,  the  police  may  fairly  be  deterred  from  adopting  that  sys- 
tem by  the  apprehension  of  the  censure  to  which  they  would .  sub- 
sequently be  exposed,  when  the  answers  to  such  questions  should 
be  given  in  evidence  at  the  trial.  It  would  in  my  opinion  be  far 
better,  for  the  administration  of  justice,  to  hold  that  the  police 
should  be  at  liberty,  without  the  risk  of  censure,  to  question  a 
prisoner,  so  far  as  might  be  fit  and  requisite  for  the  guidance  of 
their  own  conduct,  and  for  the  discovery  of  other  evidence ;  but 
that  the  answers  to  such  questions  should  not  be  given  in  evidence 
against  the  prisoner  on  his  trial. 

On  these  several  grounds,  I  am  of  opinion  that  the  evidence  in 
question  was  improperly  received  at  the  trial,  and  that,  according- 
ly, the  conviction  should  be  reversed. 

Keogh  J.  concurred  with  Baron  Deasy,  that  the  conviction 
should  be  affirmed. 

■  Ball  J.  The  principle  which  I  consider  has  been  established 
by  the  English  authorities,  as  well  as  by  some  of  the  Irish  deci- 
sions, amounts  to  this,  that  statements  made  by  a  prisoner  in  answer 
to  questions  put  to  him  by  a  police  constable,  without  any  previous 
caution,  are  admissible  in  evidence  against  him  on  his  trial,  pro- 
vided there  has  been  no  threat  or  inducement  held  out  calculated 
to  influence  him  to  make  the  statement.  For  this  I  refer,  in  the 
first  instance,  to  Thornton's  Case,  1  Moody  C.  C.  27,  which  was 
ruled  so  far  back  as  1824.    It  was  there  decided,  by  seven  of  the 
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Judges  of  England,  including  Lord  Tenterden,  against  three  oth- 
ers, that  admissions  made  by  a  prisoner  (being,  in  that  instance,  a 
boy  only  fourteen  years  of  age,  and  who  had  been  kept  without 
food  during  a  great  part  of  the  day),  in  answer  to  questions  put  to 
him  by  a  constable  without  any  previous  caution,  were  admissible  in 
evidence  against  him  on  his  trial,  on  the  specific  ground  that  no 
promise  or  threat  had  been  held  out  to  him  calculated  to  induce 
him  to  make  the  admissions.  It  appears  also  that  the  three  dis- 
sentient Judges,  who  held  that  the  evidence  ought  not  to  have 
been  admitted  in  that  case  against  the  prisoner,  did  so,  not  because 
it  had  been  elicited  by  questions  put  by  the  constable,  but  because 
they  considered  that  the  conduct  of  the  constable  in  the  transac- 
tion had  been  calculated  to  intimidate  the  prisoner. 

I  refer  next  to  Gibney's  Case,  Jebb  C.  C.  15,  decided  in  1822, 
when  all  the  Judges  of  Ireland  held  unanimously  that  a  confession 
made  .by  a  prisoner,  whicli  had  been  elicited  by  questions  put  to 
him  by  a  police  constable,  without  a  previous  caution,  was  properly 
received  in  evidence,  on  the  ground  that  it  was  the  voluntary  act 
of  the  prisoner,  not  induced  by  either  hope  or  threat.  Thus  the 
twelve  Judges  of  Ireland,  it  appears  by  the  report  of  that  case,  held 
"  the  rule  to  be  well  established  that  a  voluntary  confession  shall 
be  received  in  evidence  against  a  prisoner  ;  but  if  hope  has  been 
excited,  or  threats  or  intimidation  held  out,  it  shall  not  be  ad- 
mitted." 

In  Gibney's  Case,  it  is  to  be  observed  that  it  does  not  appear 
that  any  previous  caution  whatever  had  been  given  to  the  prisoner : 
but  the  police  constable  proceeded  at  once  to  say  to  the  prisoner  : 
"  You  must  be  a  very  unhappy  boy,  to  have  murdered  your  own 
child,  if  it  be  the  case.  Did  you  kill  the  child  ?  "  To  which  the 
prisoner  replied  "  that  he  had  done  so  •  about  a  fortnight  before 
May." 

Now  here  is  a  case  where  all  the  Judges  of  Ireland,  including 
the  late  Chief  Justice  Bushe  as  well  as  the  late  Mr.  Justice  Bur- 
ton (the  authority  of  both  of  whom,  as  we  shall  see  presently,  is 
invoked  as  having  decided  the  contrary  in  another  case)  held  de- 
liberately that  a  confession  obtained  from  a  prisoner,  through  the 
instrumentality  of  questions  from  a  police  constable,  was  properly 
received  in  evidence,  without  any  previous  caution  having  been  given 
to  the  prisoner. 

The  next  decision  to  which  I  refer  is  Wild's  Case,  1  Moody  C.  C. 
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452,  where  all  the  Judges  of  England  who  had  assembled,  to  the 
niimber  of  eleven,  held  unanimously  that  statements  made  by  a 
prisoner,  in  answer  to  questions  put  to  him  by  a  person  not  in  au- 
thority, and  who-  had  given  him  no  previous  caution,  were,  in  strict- 
ness, receivable  in  evidence  against  him ;  but  at  the  same  tijne 
they  expressed  their  disapproval  of  the  mode  in  which  the  state- 
ments had  been  obtained,  by  questioning  the  prisoner.  This  case 
was  ruled  in  1835  ;  and  it  appears  by  the  report  that  the  prisoner 
was  at  the  time  under  fourteen  years  of  age. 

Then  there  comes  to  be  considered  Regina  v.  Kerr,  8  Carrington 
&  Payne  C.  C.  176,  where  Park  J.  admitted  .evidence  of  answers 
made  by  a  prisoner,  to  questions  put  to  him  by  a  constable,  with- 
out any  previous  caution. 

In  reference  to  that  case,  it  is  to  be  observed  that,  so  satisfied 
do  both  the  Bar  and  the  Bench  in  England  appear  to  have  been,  at 
the  period  when  it  was  decided  (1837),  that  the  law  had  been 
definitively  settled  by  the  previous  decisions,  as  to  the  admissibility 
of  such  evidence,  that  the  prisoner's  counsel  did  not  even  object 
to  the  evidence  being  given,  but  contented  himself  with  complain- 
ing, to  his  address  to  the  jury,  of  the  hardship  on  the  prisoner  to 
have  had  questions  put  to  him  by  the  constable,  without  having 
been  previously  cautioned:  whereupon  Park  J.  expressed  him- 
self quite  satisfied  that  the  evidence  was  receivable  without  any 
previous  caution  having  been  given  ;  adding  however  that,  as  a  gen- 
eral rule,  he  considered  it  better  that  the  caution  should  be  given, 
and  that,  if  he  were  himself  in  the  position  of  a  police  constable, 
he  would  not  have  put  a  question  to  the  prisoner  without  adminis- 
tering the  previous  caution. 

Thus  we  have,  in  that  case,  the  distinction  taken  by  Mr.  Justice 
Park  (as  it  has  been  so  often  taken  by  other  Judges  both  in  Ire- 
land and  in  England)  between  the  legality  of  the  practice  and  its 
expediency ;  holding  that,  while  he  disapproved  of  it  as  a  general 
rule,  he  felt  bound  to  assert  its  undoubted  legality  when  acted  on ; 
or,  in  other  words,  that  though  he  might  wish  it  were  not  the  law, 
yet,  being  satisfied  that  it  was  so,  he  must  submit  to  it. 

I  do  not  here  mention  Bartlett's  Case,  7  "Carrington  &  Payne, 
832,  or  Rex  v.  Ellis,  Ryan  &  Moody  N.  P.  C.  432,  or  other  cases 
in  England,  which  were  relied  on  in  the  argument  at  the  bar,  as 
instances  of  the  application  of  the  doctrine  of  admissions  made 
by  prisoners,  in  answer  to  questions  put  to  them  by  magistrates, 
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being  afterwards  received  in  evidence  against  them  on  their  trials, 
—  for  this  reason,  that  those  decisions  appear  to  me  inapplicable 
to  the  question  we  are  now  considering,  which  has  reference  to 
the  practice  of  constables  obtaining  admissions  from  prisoners  by 
means  of  questions  put  to  them ;  whereas  the  class  of  cases  to 
which  I  have  just  now  referred  stands  upon  a  different  ground,  as 
we  shall  presently  find. 

There  may  be  other  English  authorities  to  the  same  effect  as 
those  on  which  I  have  relied  for  the  establishment  of  the  general 
principle,  but  I  deem  it  unnecessary  to  notice  them ;  as  the  latest 
case  in  England  ou,  the  subject  (so  far  as  I  have  been  able  to  ascer- 
tain) which  was  decided  in  the  course  of  the  year  1862  or  1863, 
afiirms  the  general  doctrine  of  the  admissibility  of  such  evidence, 
although  no  previous  caution  had  been  given  to  the  prisoner ;  I  re- 
fer to  the  case  of  Regina  v.  Cheverton,  2  Poster  &  Finlason,  833. 
In  that  case,  a  statement  had  been  made  by  a  prisoner,  in  answer 
to  a  question  asked  of  him  by  a  police  constable,  and  without  its 
appearing  that  a  previous  caution  had  been  given ;  and,  on  the 
part  of  the  Crown,  it  was  proposed  to  be  given  in  evidence  against 
the  prisoner  on  his  trial ;  but  Brie  J.  rejected  it,  not  on  the  ground 
of  the  statement  having  been  obtained  from  the  prisoner  by  means 
of  questions  from  the  police  constable,  but  because  it  appeared  that 
there  had  been  some  threat  or  inducement  practised  by  the  consta- 
ble in  obtaining  the  prisoner's  answer  to  the  question.  The  crown 
counsel  then  offered  in  evidence  another  statement,  made  after- 
wards by  the  prisoner  to  the  inspector  of  police,  and  in  answer  to 
questions  asked  of  him  by  the  inspector,  who  had  given  the  prisoner 
no  previous  caution ;  and  this  latter  statement  was  allowed  to  be 
given  in  evidence  by  Erie  J.  after  a  conference  with  Wightman  J.  ; 
both  Judges  considering  that  it  had  not  been  made  under  the 
influence  of  the  threat  or  inducement  which  had  rendered  the  first 
statement  inadmissible.  Tlien  what  was  the  difference  between 
the  two  statements  made  by  the  prisoner  in  the  foregoing  case, 
which  would  account  for  the  one  being  rejected  in  evidence  while 
the  other  was  admitted  ?  Both  statements,  be  it  observed,  were 
made  in  answer  to  questions  from  the  police,  without  a  previous 
caution  in  either  case  ;  but  the  difference  between  them  was  this  : 
the  former  was  considered  by  the  judge  to  have  been  made  under 
the  influence  of  some  hope  or  threat,  proceeding  from  the  police, 
whereas  the  latter,  though  similar  in  all  other  respects  to  the  for- 
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mer,  was  free  from  the  influence  of  hope  or  threat,  which  had  ren- 
dered the  former  inadmissible. 

Thus  the  general  result  of  the  foregoing  cases  appears  to  be, 
that,  from  the  year  1822  down  to  the  present  time,  — that  is,  for  a 
period  of  upwards  of  forty  years, — it  has  been  recognized  as  the 
law-  of  the  land,  both  in  England  and  Ireland,  that  admissions  or 
statements  obtained  from  prisoners  through  the  instrumentality  of 
questions  from  police  constables,  without  any  previous  caution, 
are  admissible  in  evidence  against  them ;  provided  that  such  ad- 
missions or  statements  be  the  voluntary  acts  of  the  prisoners,  not 
induced  by  either  hope  or  threat  operating  on  their  minds. 

Then  I  ask,  how  is  this  host  of  authority  to  which  I  have  re- 
ferred encountered  on  behalf  of  the  prisoner  ?  It  is  met  by  two 
cases  in  England,  which  are  supposed  to  have  established  the  con- 
trary doctrine  ;  and  by  decisions  of  some  of  the  Judges  in  Ireland, 
which  are,  in  like  manner,  supposed  to  be  counter  to  the  English 
authorities. 

I  propose  to  show  that  neither  of  the  English  cases,  which  have 
been  relied  on  at  the  bar  as  containing  a  contrary  doctrine,  has 
that  effect ;  and  that  the  decisions  of  the  Irish  Judges  do  not  con- 
flict with  the  English  authorities. 

I  take,  first,  the  case  of  The  Queen  v.  Pettit,  4  Cox  C.  C.  164, 
which,  at  first  sight,  might  appear  to  be  in  principle  the  same  as  the 
case  now  before  the  court.  I  have  first  to  observe,  with  respect  to 
this  case,  that  whereas  by  the  statute  of  the  7  Geo.  IV.  magistrates 
had  been  authorized  to  interrogate  prisoners  brought  before  them 
for  examination,  in  respect  of  the  offences  with  which  they  stood 
charged,  they  were  deprived  of  that  power  by  the  11  &  12  Vict. 
By  the  former  act,  magistrates  had  been  expressly  directed  to 
"  take  the  examination  of  prisoners,"  in  like  manner  as  they  had 
been  directed  to  do  so  by  the  old  statute  of  Philip  and  Mary,  in  Eng- 
land, and  the  corresponding  act  in  Ireland. 

We  know  historically  that  there  had  been  periods  in  the  history 
of  both  countries  when  that  power,  conferred  by  statute  on  magis- 
trates, had  been  much  abused  in  practice ;  and  at  length  it  was 
judged  expedient  by  the  legislature  that  it  should  cease  to  be  ex- 
ercised. Accordingly  the  11  &  12  Vict.  (Eng.)  corresponding  to 
the  14  &  16  Vict.  (Ir.)  was  enacted,  whereby  the  7  Geo.  IV.  was 
repealed,  and  the  provision  contained  therein,  that  the  magistrates 
should  "  take  the  examination  of  the  prisoner,"  was  not  re-enacted 
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in  the  new  statute ;  which,  in  lieu  tliereof,  authorized  the  magistrate 
to  put  one  question,  and  one  only,  to  the  prisoner ;  namely,  "  does 
the  prisoner  wish  to  say  any  thing  as  to  the  charge  brought  against 
him  ?  "  —  or  to  that  effect. 

Now,  the  case  of  Regina  v.  Pettit  was  ruled  (if  I  recollect  right) 
in  the  year  1850,  and  the  11  &  12  Vict,  was  passed  in  England  in 
the  year  1846  ;  so  that  the  ruling  in  that  case  must  be  looked  at  by 
the  light  afforded  by  that  statute,  which  was  then  in  full  operation. 
Accordingly,  when  it  was  proposed  by  the  counsel  for  the  Crown, 
in  the  case  of  Regina  v.  Pettit,  to  give  in  evidence  against  the 
prisoner  a  statement  made  by  him,  in  answer  to  questions  put  to 
him,  —  not  by  a  police  constable,  be  it  observed,  but  by  the  com- 
mitting magistrate,  —  Wilde  C.  J.  refused  to  admit  the  evidence, 
and  put  his  refusal  on  the  distinct  ground  that  the  magistrate  had 
no  power,  as  the  law  then  stood,  to  question  the  prisoner  at  all 
(save  as  above  mentioned)  ;  and  accordingly  that  the  answers  of 
the  prisoner  to  other  questions,  not  authorized  by  the  statute,  could 
not  be  received  in  evidence  against  lum. 

Thus,  it  appears  that  the  ruling  of  Wilde  C.  J.  in  the  foregoing 
case  in  no  way  conflicts  with  the  authorities  both  in  England  and 
Ireland,  which  have  held  that  the  statements  made  by  a  prisoner  in 
answer  to  questions  put  to  him  by  a  police  constable,  provided 
there  be  no  inducement  and  no  threat,  are  in  point  of  law  admissi- 
ble in  evidence  against  him  on  his  trial. 

I  abstain  from  discussing  the  matter  which  has  been  so  much 
pressed  at  the  bar,  as  to  the  anomaly  which  is  supposed  to  exist  if 
it  be  held  that,  whereas  the  magistrate  is  by  law  debarred  from 
questioning  a  prisoner,  save  in  the  manner,  and  accompanied  by 
the  caution  prescribed  by  the  act,  the  iilferior  ofi&cer,  the  police 
constable,  should  be  at  liberty  to  examine  the  prisoner  at  large, 
and  without  any  caution,  and  to  give  in  evidence  against  him  the 
statements  so  obtained.  It  is  enough  to  observe,  in  reference  to 
that  matter,  that  it  is  for  the  legislature  to  correct  that  supposed 
anomaly  if  they  think  fit.  The  law  on  the  subject,  as  we  have 
seen,  was  well  imderstood  and  settled  by  authority,  both  in  Eng- 
land and  Ireland,  when  the  11  &  12  Vict,  was  passed ;  and  the 
legislature,  when  by  that  act  it  deprived  the  magistrate  of  the  power 
of  questioning  the  prisoner,  and  left  it  in  the  power  of  the  police 
constable  to  do  so,  we  must  suppose  was  actuated  by  wise  reasons 
for  taking  that  course ;  possibly  they  may  have  deemed  it  right, 
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with  a  view  to  the  detection  of  crime,  and  to  facilitate  bringing 
the  offender  to  justice,  to  enable  the  constable  to  question  the  pris- 
oner ;  although  they  may  not  have  thought  fit  to  extend  the  same 
power  to  the  magistrate. 

The  other  English  case  which  has  been  relied  on  by  the  prisoner's 
counsel  as  an  authority  for  the  position  that  an  admission  made  by 
a  prisoner,  in  answer  to  questions  put  by  a  police  constable  with- 
out a  caution,  is  not  receivable  in  evidence  against  him,  is  Regina 
V.  Berriman,  8  Cox  C.  C.  388.  It  is  sufficient  to  observe  that,  in 
that  case,  as  in  Regina  v.  Pettit,  the  prisoner's  statement,  which 
was  not  allowed  to  be  given  in  evidence  against  him,  had  been 
made  in  answer  to  questions  put,  not  by  a  police  constable,  but  by 
a  magistrate ;  and  that  Berriman's  Case  was  decided  after  the  pass- 
ing of  the  11  &  12  Vict.  Accordingly  it  was  held  by  Erie  J.  in 
Berriman's  Case,  as  it  has  been  held  by  Wilde  C.  J.  in  Regina  v. 
Pettit,  that,  as  the  magistrate  had  no  authority  to  put  questions  to 
the  prisoner,  the  answer  of  the  latter  could  not  be  received.  This 
is  obviously  not  an  authority  for  the  prisoner,  but  on  the  other 
hand  it  is  in  one  respect  an  authority  against  him  ;  for  it  is  there 
distinctly  laid  down  by  Erie  J.  that  where  there  is  evidence  that  a 
crime  has  been  committed,  a  police  constable  is  empowered  to  ques- 
tion a  suspected  person,  in  order  to  obtain  information  calculated 
to  lead  to  the  detection  of  the  criminal. 

Before  leaving  this  branch  of  the  discussion,  I  must  say  a  word 
as  to  what  has  been  urged  strenuously  on  behalf  of  the  prisoner. 
I  mean  the  observation  reported  to  have  been  made  by  Lord  Camp- 
bell in  Baldry's  Case,  to  the  effect  that  whereas  by  the  law  of  Scot- 
land a  prisoner  may  be  examined  personally  in  reference  to  the 
offence  with  which  he  stands  charged,  by  the  law  of  England  that 
cannot  be  done.  This  dictum  of  Lord  Campbell  has  been  i-elied 
on  at  the  bar,  as  an  announcement  by  that  very  eminent  judge, 
that  by  the  law  of  England  a  prisoner  cannot  be  questioned  by  a 
police  constable  on  the  subject  of  the  offence  charged  against  him. 
But  can  such  a  construction  be  put  upon  Lord  Campbell's  observa- 
tion ?  In  the  first  place  it  was  not  a  judicial  decision  in  any  sense  ; 
there  was  no  question  to  be  decided  in  Baldry's  Case  in  reference 
to  that  matter  at  all ;  and  in  point  of  fact  no  questioning  of  a  pris- 
oner by  a  police  constable,  or  any  other  person,  had  taken  place  in 
that  case.  Then  how  came  the  observation  to  be  made  by  Lord 
Campbell,  and  what  was  its  real  import?    What  occurred  was 
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this ;  in  the  progress  of  the  argument  at  the  bar  in  Baldry's  Case, 
the  prisoner's  counsel  had  mentioned  Pettit's  Case,  where  Wilde 
C.  J.  had  rejected  a  statement  made  by  a  prisoner  in  answer  to  a 
question  put  to  him  by  a  magistrate,  whereupon  Lord  Campbell 
observed  that,  however  that  might  be  in  Scotland,  by  the  law  of 
England  it  could  not  be  done.  But  what  could  not  be  done  ?  not 
that  by  the  law  of  England  a  police  constable  was  not  at  liberty  to 
question  a  prisoner  ;  but  that  what  was  attempted  by  the  Crown  in 
Pettit's  Case,  namely,  giving  in  evidence  against  a  prisoner  a  state- 
ment made  by  him  in  answer  to  questions  put  to  him  by  a  magis- 
trate, could  not  be  done,  the  11  &  12  Vict,  having  deprived  the 
magistrate  of  the  power  of  questioning  the  prisoner.  So  under- 
stood, the  observation  of  Lord  Campbell  is  distinctly  in  affirmance 
of  the  ruling  of  Wilde  C.  J.  in  Pettit's  Case,  as  well  as  of  Erie  J. 
in  BiCgina  v.  Berriman.  But  upon  what  principle  can  it  be  sup- 
posed that  the  Chief  Justice  of  England,  the  head  of  the  Su- 
preme Criminal  Court  of  the  Kingdom,  was  ignorant  of  the  fact  of 
the  Judges  of  England  having  pronounced  over  and  over  again 
that  it  was  not  contrary  to  law  for  a  policeman  to  interrogate  a 
prisoner  touching  the  offence  charged  against  him,  or  that  Lord 
Campbell  meant  to  announce  that  such  a  practice  was  contrary  to 
law? 

PiGOT  C.  B.  I  consider  the  question  now  before  us  as  arising,  for 
the  first  time,  for  the  decision  of  a  Criminal  Court  of  Appeal. 

As  to  Wild's  Case,  1  Moody  C.  C.  452,  it  was  not  argued  by 
counsel.  The  reasons  of  the  judgment  are  not  given ;  and  we  can 
learn  the  point  determined  only  by  referring  to  the  facts  of  the 
case  as  they  appear  in  the  report.  The  evidence  comprised  two 
portions,  distinct  in  their  character.  The  first  consisted  of  parol 
statements,  made,  on  two  successive  days,  to  persons  who  asked 
the  prisoner  (a  young  boy)  questions  respecting  the  transaction  of 
the  alleged  crime.  He  was  not  in  the  custody  of  a  constable ;  and 
none  of  the  persons  who  spoke  to  him  was  a  magistrate  or  a  peace- 
officer.  The  second  portion  of  the  evidence  was  the  prisoner's 
examination,  taken  of  course  before  a  magistrate,  after  a  caution 
given  to  the  prisoner.  The  very  first  sentence  of  that  examina- 
tion referred  to  what  the  prisoner  had  previously  stated ;  and  may 
therefore  be  considered  as  incorporating,  by  that  reference,  his  for- 
mer statement  in  his  examination  before  the  magistrate,  taken 
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down  of,  course  by  the  magistrate  in  writing,  under  the  act  of  par- 
liament then  in  force.  The  examination  began  with  these  words  : 
"  I  can  give  no  other  account  than  I  have  already  given."  And 
then  the  prisoner  proceeded  to  state  nearly  to  the  effect  of  what  he 
had  before  told  the  persons  to  whom  he  had  made  the  former  dis- 
closures. If  the  former  statements  were  thus  incorporated  in  the 
prisoner's  examination,  the  whole  evidence  was,  what  the  Judges 
held  it  to  be,  "in  strictness  admissible."  If  the  previous  disclos- 
ures were  improperly  elicited  by  the  questions  which  were  asked 
of  the  prisoner  when  he  was  under  restraint  (though  not  in  cus- 
tody of  a  constable),  the  Judges  would  most  properly  have  "  much 
disapproved  of  the  mode  in  which  "  the  confession  was  obtained. 
And  accordingly  they  did  express  such  disapprobation ;  and  the 
prisoner,  who  was  convicted  of  murder,  was  not  executed. 

As  to  the  case  of  Rex  v.  Gibney,  Jebb  C.  C.  15,  questions  were 
certainly  asked  by  the  witness  Lennon  ;  and  Lennon  in  his  evidence 
stated  that  he  asked  the  prisoner,  "  Did  you  kill  the  child  ?  "  and 
that  the  prisoner  then  said  he  did  so,  and  stated  the  circum- 
stances. But  it  appeared,  upon  the  testimony  of  another  witness 
for  the  prosecution,  Arthur  Foster,  that,  after  conversing  with  the 
former  witness,  Lennon,  about  the  child, "  and  upon  both  the  wit- 
nesses again  expressing  themselves  on  the  subject  of  its  death,  the 
prisoner  said  his  conscience  would  not  let  him  conceal  it  any  longer ; 
and  he  then  confessed."  It  therefore  appeared,  when  the  explana- 
tion which  Poster's  evidence  furnished  of  the  evidence  of  Lennon, 
that  the  disclosures  of  the  prisoner  were  not  in  reply  to  the  ques- 
tions which  were  put  to  him,  but  were,  according  to  his  own  state- 
ment, the  result  of  the  impulse  of  his  own  conscience.  There  was, 
upon  the  entire  evidence,  that  which  may  have  satisfied  the  Judges 
in  the  consideration  of  the  circumstances  of  that  case,  that  the 
confession  was  not  to  be  treated  as  elicited  by  the  questions ;  and 
that  it  was,  upon  the  admission  of  the  prisoner,  a  purely  voluntary 
confession.  Whether  they  were  right  or  wrong  in  that  interpreta- 
tion of  the  prisoner's  avowal,  if  their  decision  was  influenced  by 
that  view  of  the  facts  before  them,  it  is  not  a  decision  upon  the 
point  now  before  us.  Some  of  the  learned  Judges  had  at  first 
doubts  ;  but  they  ultimately  treated  the  confession  as  a  voluntary 
confession.  On  account  of  the  extraordinary  circumstances  of  the 
case,  however,  the  prisoner  was  recommended  to  mercy ;  and  he 
was  not  executed. 
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It  is  singular  that,  in  each  of  those  two  cases  which  are  now 
relied  on  in  support  of  the  admissibility  of  the  evidence,  the  one 
in  England  and  the  other  in  Ireland,  and  in  which  the  evidence 
came  iinder  the  consideration  of  the  Judges,  the  Judges  were  dis- 
satisfied with  the  result;  and  the  extreme  sentence  of  the  law  was 
not  executed. 

With  respect  to  the  case  of  Rex  v.  G-ibney,  I  think  there  is  the 
strongest  reason  to  believe  that  the  point  now  before  us  was  not 
at  all  intended  to  be  determined  by  the  Judges.  Both  Lord 
Chief  Justice  Bushe  and  Mr.  Justice  Burton  were  among  the 
Judges  who  considered  that  case.  The  Lord  Chief  Justice  was  ap- 
pointed to  his  oflBce  in  February  1822.  The  case  of  Eex  v.  Gib- 
ney  was  brought  under  consideration  at  a  meeting  of  the  Judges, 
at  which  he  must  have  presided,  in  the  following  November  1822. 
The  case  therefore  was  one  of  the  earliest  of  this  class  which  oc- 
curred in  the  discharge  of  his  judicial  functions,  and  was  not  likely 
to  be  forgotten  by  him.  Mr.  Justice  Burton,  who  was  then  less 
than  two  years  upon  the  Bench,  was  also  one  of  the  Judges ;  and 
yet  both  these  eminent  Judges  afterwards  held  that  evidence  of 
this  nature  ought  not  to  be  received,  Regina  v.  Doyle,  1  Crawford 
&  Dix  C.  0.  396.  Regina  v.  Devlin,  2  Crawford  &  Dix  C.  C.  151. 
In  the  former  case,  the  police  constable,  who  visited  the  prisoner 
in  jail,  and  put  to  her  there  the  question  which  was  objected  to, 
"  cautioned  her  against  saying  any  thing  that  might  criminate  her- 
self, or  be  used  for  the  purpose  of  convicting  her  ; "  yet,  notwith- 
standing that  caution,  the  lord  chief  justice  ruled  that  the  answer 
to  the  question  should  not  be  given  in  evidence  upon  her  trial. 
It  has  been  suggested  that  Lord  Chief  Justice  Bushe  and  Mr.  Jus- 
tice Burton  must  have  forgotten  the  decision  in  Rex  v.  Gibney, 
where  they  ruled  as  they  did  in  Regina  v.  Doyle  and  in  Regina  v. 
Devlin.  In  my  opinion,  it  is  to  be  presumed  that  they  so  ruled  be- 
cause they  knew  that  the  contrary  had  not  been  decided  in  Rex  v. 
Gibney.  If  the  point  were  an  isolated  matter,  of  rare  occurrence, 
some  such  inadvertence  might  have  been  possible ;  but  not  in  one 
of  constant  recurrence  (as  the  experience  of  us  all  can  testify)  in 
criminal  trials,  in  the  vast  majority  of  which  the  prisoner  was 
arrested  by  the  constabulary,  who  certainly  are  not  less  prone  to 
question  prisoners  than  constables  in  England. 

In  Rex  V.  Thornton,  1  Moody  C.  C.  127,  a  lad  of  fourteen  years 
of  age  had  been  apprehended  without  a  warrant,  kept  without  food, 
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and  not  bro\ight  before  the  magistrates  until  a  late  hour.    In  the 
course  of  the  evening,  a  police  officer,  who  had  ordered  the  pris- 
oner to  Bridewell  of  his  own  authority,  told  him  that,  in  conse- 
quence of  the  falsehoods  he  had  told,  and  the  prevarications  he  had 
made,  there  was  no  doubt  that  he,  the  prisoner,  had  set  the  prem- 
ises on  fire ;  and  he  therefore  asked  him  if  any  person  had  been 
concerned  with  him,  or  induced  him  to  do  it  ?    The  prisoner  said 
he  had  not  done  it.    The  officer  replied  that  he  would  not  have 
told  so  many  falsehoods  as  he  had  if  he  had  not  been  concerned 
in  it ;  and  again  asked  him  if  anybody  had  induced  him  to  do  it. 
The  prisoner  then  began  to  cry,  and  made  a  full  confession.     The 
question  considered  by  the  Judges  was,  "  whether  a  confession  so 
obtained,  where  the  detention  of  the  prisoner  was  perhaps  illegal, 
and  where  the  conduct  of  the  ofiicer  was  calculated  to  intimidate, 
was  admissible  in  evidence  ? "     Seven  of  the  Judges  held  that  the 
evidence  was  admissible,  on  the  ground  that  no  threat  or  promise 
had  been  used.    Three  of  the  Judges  (Best  C.  J.,  Bayley  J.  and 
Holroyd  J.)  were  of  a  contrary  opinion.    The  case  was  not  axgued 
by  counsel.     The  reasons  of  the  Judges  (as  very  constantly  hap- 
pened in  the  notes  of  the  points  reserved  prior  to  the  establishment 
of  the  Court  of  Criminal  Appeal)  are  not  given  ;  and  the  point  was 
not  reserved  in  reference  to  the  effect  of  the  eliciting  of  evidence  by 
the  questioning  of  the  prisoner.     Undoubtedly,  the  resolution  of 
a  majority  of  the  Judges  upon  a  qxiestion  so  reserved  according  to 
the  former  practice,  was  and  is  entitled  to  the  greatest  respect.    It 
ought  to  be  followed  by  individual  Judges,  upon  the  point  deter- 
mined, though  determined  in  that  form,  —  the  only  form  in  which 
questions  of  evidence,  in  cases  of  felony,  could  practically  have 
been  submitted  to  an  Appellate  Tribunal  before  the  institution  of 
the  Court  of  Criminal  Appeal.    But  the  .very  circumstance  that 
the  Judges,  in  considering  points  reserved  in  criminal  cases,  did 
not  usually  sit  as  an  open  court  of  law,  hearing  the  questions 
argued  with  the  assistance  of  counsel,  and  delivering  their  judg- 
ments, with  their  reasons,  in  the  face  of  the  profession  and  the 
public,  constituted  an  objection  to  such  a  tribunal,  which  deprived 
it  of  much  of  the  authority  that  would  have  otherwise  attached 
to  it,  and  led  to  the  substitution  of  that   tribmial  which,  in. 
this  country,  we  now  compose.    I  have  always  thought  that  there 
was  great  force  in  the  observation  made  by  the  late  Mr.  Justice 
Jebb,  where  a  decision  of  the  majority  of  the  Judges  upon  a  point 
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reserved  on  a  civil  bill  appeal,  was  cited  to  him.  Such  a  deci- 
sion was  exactly  analogous  to  that  of  the  Judges  determining  upon 
a  point  reserved  at  a  criminal  trial.  In  neither  case  was  it  the  de- 
cision of  a  regularly  constituted  tribunal.  In  both  cases,  the  reso- 
lution was  often  adopted  without  the  hearing  of  counsel.  In  both, 
the  Judges  determined,  in  Chamber,  without  assigning  their  reason. 
In  the  course  of  the  argument  in  Eankin  v.  Newsom,  1  Hudson  & 
Brooke,  at  p.  77,  the  case  of  Hogan  v.  Fitzgerald  was  cited,  —  a  case 
decided  before  the  twelve  Judges,  in  which  it  was  held  that  a  reversion 
was  not  necessary  to  enable  a  plaintiff  to  maintain  a  civil  bill  eject- 
ment for  non-payment  of  rent,  under  the  56  Geo.  III.  ch.  88.  Mr. 
Justice  Jebb  said :  "  With  respect  to  that  decision,  there  certainly  was 
a  difference  of  opinion  among  the  Judges.  It  was  not  argued  by 
counsel ;  and  I  have  no  hesitation  in  saying  that  I  do  not  consider 
myself  bound  by  it." 

It  is  undeniable  that  there  has  been,  in  reference  to  the  admissi- 
bility of  this  kind  of  evidence,  diversity  of  practice  among  Judges. 
Tlie  great  preponderance  of  authority,  in  this  country,  has  been 
against  its  reception.  Among  those  who  entertained  and  acted 
upon  that  opinion  have  been  Judges  as  stern  and  determined  in 
their  resolution  to  repress  crime,  as  any  that  have  ever  adminis- 
tered the  criminal  law  in  modern  times.  Among  those  whose 
opinions  against  the  reception  of  the  evidence  have  been  reported 
in  our  books,  we  find  Lord  Chief  Justice  Bushe,  Eegina  v.  Doyle, 
1  Crawford  &  Dix  C.  C.  396 ;  Lord  Chief  Justice  Doherty,  Regina 
V.  Hughes,  1  Crawford  &  Dix  C.  C.  13  ;  Mr.  Justice  Burton  (after 
consulting  with  Lord  Chief  Baron  Brady)  Regina  v.  Devlin,  2 
Crawford  &  Dix  0.  C.  151.  In  Regina  v.  Hasset,  8  Cox  C.  C.  511, 
Mr.  Justice  Cliristian  did  not  determine  the  point ;  but  the  evidence 
being  offered,  and  my  brother  Christian  having  expressed  his  dis- 
approbation of  the  practice,  and  intimated  his  opinion  that  the 
Crown  ought  not  to  press  the  evidence,  it  was  withdrawn.  In  Re- 
gina V.  Gray  mentioned  in  the  note  in  7  Cox  0.  C.  p.  246,  and  in  Mr. 
Levinge's  book  on  the  Duties  of  Justices  of  the  Peace  p.  56,  (a  book 
which,  in  passing,  I  may  say,  appears  to  me  to  have  been  prepared 
with  much  care  and  ability)  such  evidence  was  rejected  by  my 
lord  chief  justice.  In  Regina  v.  Toole,  7  Cox  0.  C.  244  tried  be- 
fore myself  and  Baron  Richards,  we  did  not  decide  the  abstract 
point ;  but  the  evidence  was  certainly  offered  and  rejected.  There 
is  no  reported  case  of  any  decision  of  Mr.  Justice  Perrin  upon  this 
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point,  during  his  long  judicial  career.  But  I  can  testify,  both  from 
having,  for  several  years,  acted  before  him  as  prosecuting  counsel 
for  the  Crown,  when  he  went  the  Munster  circuit,  and  from  having 
sat  with  him  repeatedly  at  the  Commission  in  Dublin,  that  that 
most  learned  and  able  judge  —  and  a  higher  authority  I  could 
not  cite  on  criminal  and  constitutional  law  —  invariably  rejected 
this  species  of  evidence.  His  view  was,  —  long  before  a  view  pre- 
cisely similar  was,  in  similar  terms,  expressed  by  Lord  Truro  in 
Regina  v.  Pettit,  4  Cox  C.  C.  164, 165,  —  that,  to  obtain  admis- 
sions by  interrogatories  put  to  a  prisoner  in  vinculis,  was  a  species 
of  torture,  that  it  savored  of  the  character  of  the  Inquisition,  as  it 
once  prevailed  in  some  continental  countries,  and  was  abhorrent  to 
the  principles  and  spirit  of  the  English  law.  Against  this  weight 
of  judicial  authority  in  Ireland  there  is  but  one  reported  decision 
in  favor  of  the  admissibility  of  such  evidence,  that  of  Mr.  Justice 
Crampton  in  Regina  v.  Francis  Hughes,  cited  from  manuscript 
note  in  Joy  upon  the  Admissibility  of  Confessions,  and  Challenges 
to  Jurors,  p.  39. 

In  England  the  evidence  of  statements  of  prisoners  elicited  by 
questions  put  by  constables  and  others,  has  been  received  in  several 
reported  cases,  generally  with  strong  expressions  of  the  Judges  in 
condemnation  of  the  practice.  I  apprehend  however  that  such  is 
not  the  practice  of  all  the  English  Judges.  Lord  Chief  Justice 
Doherty,  in  Regina  v.  Hughes,  1  Crawford  &  Dix  C.  C.  15,  states 
that  he  was  himself  present  when  views,  similar  to  those  which  he 
expressed  in  that  case,  were  enunciated  from  the  Bench  in  Eng- 
land. And  in  a  case,  of  which  the  report  has  been  published  since 
the  case  now  before  us  was  argued,  Regina  v.  Mick,  3  Poster  & 
Pinlason,  822,  Mr.  Justice  Mellor,  though  he  held  that  the  evidence 
was  admissible,  expressed,  in  strong  language,  his  condemnation 
of  the  practice ;  declaring  that  "  many  Judges  would  not  receive 
such  evidence."  Such  being  the  state  of  the  authorities  in  both 
countries,  it  appears  to  me  to  be  our  duty,  as  a  Court  of  Criminal 
Appeal,  to  consider  this  question  with  reference  to  the  principles 
on  which,  if  it  were  now  res  nova,  it  ought  to  be  determined.  The 
question  itself  I  regard  as  of  the  very  greatest  importance,  with 
a  view  not  only  to  the  purity  and  impartiality  at  which  our  juris- 
prudence aims  in  administering  the  criminal  law,  but  to  the  dignity 
and  credit  of  the  administration  of  that  law  in  those  countries. 

Let  me  premise  that  we  have  not  here  to  determine  whether, 
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and  how  far,  a  constable  or  a  private  person  may  question  one  who 
is  suspected  of  crime,  respecting  matters  which  it  may  be  proper 
to  learn,  in  order  to  determine  whether  the  party  ought  or  ought 
not  to  be  arrested  and  brought  before  a  magistrate  for  further  in- 
quiry. Mr.  Justice  Brie,  in  condemning  the  practice  of  question- 
ing for  the  purpose  of  establishing  the  guilt  of  a  suspected  person, 
distinguishes  that  course  from  such  inquiries  as  may  reasonably  be 
made  with  a  view  to  determine  whether  there  are  proper  grounds 
for  apprehending  the  party.  Regina  v.  Berriman,  6  Cox  C.  C. 
389.  Even  for  the  latter  purpose  he  says,  that  such  a  course  ought 
to  be  very  sparingly  resorted  to.  As  to  the  former  he  says :  "  I 
wish  it  to  go  forth  among  the  inferior  officers  in  the  administration 
of  justice,  that  such  a  practice  is  entirely  opposed  to  the  spirit  of 
our  law."  It  may  be  a  proper  inquiry  that  a  policeman,  who  sees 
a  person  in  possession  of  goods  under  suspicious  circumstances, 
should  ask  him  what  are  the  goods,  and  where  he  has  received' 
them.  If  such  goods  have  been  recently  stolen,  one  of  the  facts 
on  which  an  inference  of  guilt  may  be  drawn  by  a  jury  is  the  in- 
ability of  the  possessor,  on  reasonable  inquiry,  to  account  for  the 
possession  of  the  recently  stolen  goods.  It  is  essential,  for  the  pro- 
tection of  the  suspected  person,  to  give  Mm  the  opportunity  of 
accounting  for  the  possession  of  the  goods.  It  is  essential  for  the 
purpose  of  determining  whether  he  shall  be  prosecuted,  to  ascer- 
tain whether  he  does  or  does  not  give  a  reasonable  account  of  the 
stolen  property  found  in  his  possession.  The  law  allbws  the  jury 
to  draw  the  inference  of  guilt  from  the  inability  of  the  person  with 
whom  stolen  property  is  found,  under  such  circumstances,  to  ac- 
count for  the  possession  of  it ;  therefore  the  inquiry  may,  and  I 
think  ought  to,  be  made ;  but  this  is  a  perfectly  distinct  matter  from 
that  with  which  we  are  here  dealing.  It  is  one  question  whether 
such  an  inquiry,  so  limited,  may  lawfully  be  made  with  a  view  to 
determine  whether  there  are  reasonable  grounds  for  arresting  a 
party  who  is  suspected  ;  it  is  another  and  a  wholly  different  ques- 
tion, whether  answers  elicited  by  interrogations  put  with  a  view  to 
establish  the  guilt  of  a  prisoner  in  custody,  and  thus  to  make  him, 
while  a  prisoner,  his  own  accuser,  shall  be  afterwards  received  in 
evidence  against  him  upon  his  trial.  The  principle  by  which  the 
criminal  tribunals  have  been  always  governed,  in  admitting  or  re- 
jecting statements  of  prisoners  criminatory  of  themselves,  has 
been  that,  in  order  to  make  evidence  of  such  statements  admissi- 


558  LEADING  CKIMINAL  CASES. 

ble,  it  must  be  shown  to  the  satisfaction  of  the  judge  that  the 
statements  have  been  purely  voluntary  statements  of  the  prisoner, 
and  the  statement  must  not  be  elicited  by  temporal  hope  or  fear 
caused  in  the  prisoner's  mind  by  a  person  having  authority  ;  and 
there  is  high  legal  authority  for  holding  that  the  prosecutor  is 
bound  to  satisfy  the  judge,  affirmatively,  of  the  absence  of  any 
such  inducement  resulting  from  hope  or  fear  so  caused,  before 
evidence  of  a  confession  shall  be  received.  Regina  v.  Warrington, 
from  the  manuscript  note  of  Baron  Parke. 

In  considering  whether  statements  made  by  a  prisoner,  in  answer 
to-  questions  put  by  the  officer  of  the  law  in  whose  custody  he  is 
when  questioned,  are  voluntary  statements,  we  must  have  regard 
not  only  to  the  relative  position  in  which  they  stood  towards  each 
other,  but  also  to  the  ordinary  infirmities  of  mankind,  especially 
those  which  are  likely  to  exist  among  the  ignorant  and  uneducated 
in  the  lower  classes  of  society.  The  danger  to  be  guarded  against 
is  not,  in  the  far  greatest  number  of  cases,  that  an  innocent  man 
will  fabricate  a  statement  of  his  own  guilt,  although  instances  of 
this  have  occurred,  too  well  attested  to  be  doubted ;  the  danger  is, 
that  an  innocent  person  suddenly  arrested,  and  questioned  by  one 
having  the  power  to  detain  or  set  free,  will  —  when  subjected  to 
interrogatories  which  may  be  administered  in  the  mildest  or  may 
be  administered  in  the  harshest  way,  and  to  persons  of  the  strong- 
est and  boldest,  or  of  the  most  feeble  and  nervous  natures  — 
make  statements  not  consistent  with  truth,  in  order  to  escape  from 
the  pressure  of  the  moment.  A  prisoner  so  circumstanced  may 
not  hear,  in  terms,  one  word  of  hope  held  out  or  of  mischief 
■threatened ;  and  yet  he  may,  and  in  many  cases  must,  be  actuated 
by  hope  that  his  answers  will  lead  to  his  liberation,  or  fear  that 
his  answers  may  cause  his  detention  in  custody.  He  is  placed  in 
immediate  contact  with  one  who  for  the  time  is  his  jailer,  for  the 
most  part  with  no  third  person  present  to  witness  what  passes, 
and  almost  always  without  the  presence  of  any  person  to  whom  he 
can  appeal  for  protection,  or  who  may  control  the  examination 
within  fair  or  reasonable  bounds.  Manner  may  menace  and  cause 
fear  as  much  as  words.  Manner  may  insinuate  hope  as  much  as  ver- 
bal assurances.  The  very  act  of  questioning  is  in  itself  an  indi- 
cation that  the  questioner  will  or  may  liberate  the  answerer  if  the 
answers  are  satisfactory,  and  detain  him  if  they  are  not. 

When  a  constable  cautions  his  prisoner  that  he  is  not  bound  to 
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say  any  thing  to  criminate  himself,  but  that  what  he  shall  say  may 
be  used  in  evidence  against  him  on  his  trial,  then,  if  the  constable 
says  nothing  for  the  purpose  of  eliciting  a  disclosure,  the  prisoner 
is  left  to  the  voluntary  agency  of  his  own  mind.  But  if  the  con- 
stable puts  a  series  of  searching  interrogatories,  he  virtually,  and, 
I  think,  actually  and  in  effect,  abandons  the  caution,  and  announces, 
by  the  very  course  of  interrogation  which  he  applies,  that  it  is  bet- 
ter for  the  prisoner  to  answer  than  to  be  silent.  The  process  of 
question  impresses,  on  the  greater  part  of  mankind,  the  belief  that 
silence  will  be  taken  as  an  assent  to  what  the  questions  imply.  The 
very  necessity  which  that  impression  suggests,  of  answering  the 
question  in  some  way,  deprives  the  prisoner  of  his  free  agency ;  and 
impels  him  to  answer,  from  the  fear  of  the  consequences  of  declin- 
ing to  do  so.  Daily  experience  shows  that  witnesses,  having  deposed 
to  the  strict  truth,  become,  on  a  severe  or  artful  cross-examination, 
involved  in  contradictions  and  excuses,  destructive  of  their  credit 
and  of  their  direct  testimony.  A  prisoner  is  still  more  liable  to 
make  statements  of  that  character,  under  the  pressure  of  interrog- 
atories urged  by  the  person  who  holds  him  in  custody  ;  and  thus 
truth,  the  object  of  the  evidence  of  admissions  so  elicited,  is  de- 
feated by  the  very  method  ostensibly  used  to  attain  it.  This  relative 
position  of  the  parties  does  not  therefore  tend  to  truth,  as  the  result 
of  the  inquiry.  It  does  tend,  in  the  strongest  way,  to  make  the 
statement  of  the  prisoner  the  reverse  of  voluntary ;  and  cause  a 
necessary  tendency  to  make  the  answers  of  the  prisoner  the  result 
of  the  promptings  of  fear  or  hope,  or  both,  operating  upon  his 
mind.  It  was  upon  this  ground  that,  while  the  acts  of  1  Philip  & 
Mary,  ch.  13,  and  2  &  3  Philip  &  Mary,  ch.  10,  were  in  force  in 
England,  Lord  Chief  Baron  Eichards  in  Rex  v.  Wilson,  Holt  N. 
P.  0.  597,  held  that  an  examination  of  a  prisoner,  taken  down  by 
a  magistrate,  but  elicited  by  interrogatories,  should  not  be  received 
in  evidence  against  him  on  his  trial.  While  those  statutes,  and 
that  of  the  7  Geo.  IV.  ch.  64  (which,  in  substance,  extended  to 
misdemeanors,  the  provisions  of  the  former  statute  applicable  only 
to  felony),  were  in  force,  Mr.  Justice  Holroyd,  according  to  a  note 
in  2  Starkie  on  Evidence,  p.  89,  admitted  an  examination  under 
similar  circumstances  to  those  under  which  it  was  rejected  by  Lord 
Chief  Baron  Richards  ;  and  in  Rex  v.  Ellis,  Ryan  &  Moody  N.  P. 
C.  432,  Mr.  Justice  Littledale  expressed  an  opinion  in  accordance 
with  that  of  Mr.  Justice  Holroyd ;  although  at  his  suggestion,  the 
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case  was  not  pressed  by  the  Crown,  and  the  prisoner  was  acquitted. 
It  seems  probable  that  the  views  of  those  Judges  wlio  admitted  the 
statements,  although  elicited  by  the  questions  of  the  magistrate, 
were  influenced  by  the  word  "  examination,"  which  is  used  in  the 
statutes  of  Philip  and  Mary,  and  of  the  7  Geo.  IV.  ch.  64,  in  de- 
scribing the  written  statement  of  the  prisoner  ;  and  it  was  plainly 
to  correct  this,  and  to  place  the  duty  of  the  magistrate,  in  dealing 
with  the  prisoner,  upon  grounds  clear  and  defined,  that  the  legisla- 
ture, in  repealing  the  former  statutes,  and  in  prescribing  the  proce- 
dure to  be  applied  when  prisoners  are  brought  before  magistrates, 
charged  with  indictable  offences,  omitted  the  word  "  examination," 
and  introduced  the  word  "  statement,"  into  the  English  statute 
11  &  12  Vict.  ch.  42  §  18,  and  into  the  Irish  statute  14  &  15  Vict, 
ch.  93  §  14,  subdivision,  2.  In  both  these  acts  of  parliament,  which 
now  regulate  the  procedure  before  magistrates,  the  legislation  is 
such  as  to  preclude  the  magistrate  from  interrogating  the  prisoner. 
This  was  so  ruled  by  Lord  Chief  Justice  Brie  (then  Mr.  Justice 
Erie)  in  Regina  v.  Berriman,  6  Cox  C.  C.  388,  and  had  been  pre- 
viously determined  by  Lord  Truro,  when  Lord  Chief  Justice  of  the 
Common  Pleas,  in  the  case  of  Regina  v.  Pettit,  in  terms  which  dis- 
close a  principle  so  applicable  to  the  case  now  before  us  that  I 
shall  state  them  here.  "  I  think  I  ought  not  to  receive  this  evi- 
dence ;  and  I  reject  it  upon  the  general  ground  that  magistrates 
have  no  right  to  put  questions  to  a  prisoner  with  reference  to  any 
matter  having  a  bearing  upon  the  charge  upon  which  he  is  brought 
before  them.  The  law  is  so  extremely  cautious  in  guarding  against 
any  thing  like  torture,  that  it  extends  a  similar  principle  to  every 
case  where  a  man  is  not  a  free  agent  in  meeting  an  inquiry.  If 
this  sort  of  examination  be  admitted  in  evidence,  it  is  hard  to  say 
where  it  might  stop.  A  person  in  custody  or  other  imprisonment, 
questioned  by  a  magistrate,  who  has  power  to  commit  him  and 
power  to  release  him,  might  think  himself  bound  to  answer,  for 
fear  of  being  sent  to  jail.  The  mind,  in  such  a  case,  would  be 
likely  to  be  affected  by  the  very  influences  which  render  the  state- 
ments of  accused  persons  inadmissible."     4  Cox  C.  C.  165. 

In  my  judgment,  the  relative  positions  of  the  constable  who  has 
custody  of  the  prisoner  and  of  the  prisoner  who  is  in  custody  of 
the  constable,  negatives  the  fact  that  the  prisoner  is  a  free  agent. 
It  rebuts  any  presumption  that  the  prisoner's  statement  is  volun- 
tary, and  furnishes  the  strongest  presumption  that  it  is  not.  It  is  cal- 
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culated  to  cause  the  answers  elicited  by  interrogatories  to  be 
influenced  by  hope  and  fear  ;  and,  upon  the  principle  on  which  evi- 
dence of  confessions  has  been  hitherto  rejected,  -when  influenced  by 
either  of  these  motives,  I  am  of  opinion  that  the  evidence  in  the 
present  case  ought  not  to  have  been  received. 

MoNAHAN  C.  J.  The  cases  bearing  on  the  question  now  before 
us  have  been  so  fully  aud  accurately  referred  to  by  several  members 
of  the  court  who  have  preceded  me,  that  I  do  not  consider  it  neces- 
sary to  go  through  them  in  detail,  or  attempt  to  reconcile  what  is 
absolutely  irreconcilable  ;  neither  is  it  an  easy  task  to  deduce  from 
them  any  certain  principle  applicable  to  the  present  case.  No 
doubt,  primS.  facie,  any  statement  made  by  a  party  is  evidence 
against  him  in  any  proceedings,  civil  or  criminal ;  and  it  is  now 
clearly  settled,  by  the  highest  authority,  that  the  fact  of  a  confes- 
sion having  been  made  by  a  prisoner  in  custody,  to  a  constable  in 
whose  custody  he  is,  does  not  necessarily  render  the  confession  in- 
admissible. That  is  clearly  established  by  Baldry's  Case.  In  that 
case  it  was  assumed  that  the  admissibility  or  non-admissibility  of  the 
evidence  depended  on  the  fact  whether  the  constable  held  out  to 
the  prisoner  the  promise  or  assurance  of  any  worldly  advantage  in 
regard  to  the  charge,  as  the  consequence  of  making  a  statement, 
or  the  threat  of  harm,  as  the  consequence  of  refraining  from  doing 
so ;  and  accordingly  in  that  case  the  constable,  having  stated  to 
the  prisoner  he  was  charged  with  administering  poison  to  his  wife, 
told  him  he  need  not  say  any  thing  to  criminate  himself;  what  he 
did  say  would  be  taken  down,  and  used  in  evidence  against  him. 
The  case  was  argued  at  very  great  length ;  cases  referred  to  in 
which  Judges  held  that  telling  a  prisoner  what  he  said  would  be 
used  for  or  against  him,  was  holding  out  an  inducement  to  make 
a  statement,  and  therefore  the  evidence  was  rejected.  These  cases 
were  however  overruled  by  the  Court  of  Criminal  Appeal ;  and 
that  court  held  that  what  the  constable  said  to  the  prisoner  did 
not  amount  either  to  a  promise  or  a  threat,  and  that  the  evidence 
was  properly  received  ;  and  the  conviction  affirmed. 

In  the  present  case  the  facts  are :  The  prisoner,  having  been 
suspected  of  shoplifting  in  the  city  of  Dublin,  two  police  constables 
were  directed  to  watch  her  movements ;  but  no  warrant  had  been 
issued  for  her  arrest.  The  constables  either  accompanied  or  fol- 
lowed her  from  Dublin  to  Kingstown,  by  railway  ;  and  saw  her,  on 
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two  occasions,  in  the  shop  of  Mr.  Hatchings,  a  boot  and  shoe- 
maker. They  returned  in  the  same  carriage  with  her  from  Kings- 
town to  Dublin,  not  being  aware  that  any  theft  had  been  committed 
in  Kingstown.  When  they  arrived  in  Dublin,  the  police  perceived 
a  small  parcel  with  her,  and  told  her  who  they  were  ;  that  she  was 
described  to  them  as  having  stolen  boots  in  Dublin  ;  that  she  was 
charged  with  felony.  They  did  not  tell  her  she  was  in  custody, 
but  stated,  in  answer  to  the  judge,  they  would  not  have  let  her  go. 
The  constable  asked  her  what  she  had  in  the  parcel.  She  said, 
"  two  pair  of  boots."  Witness  then  took  the  parcel  out  of  her 
hand.  They  were  four  odd  boots  ;  and  witness  asked  her  where 
she  got  them.  She  said  "she  was  made  a  present  of  them  in 
Kingstown."  Witness  told  her  he  saw  her  in  Mr.  Hutchings's 
shop  in  Kingstown,  and  asked  her  "  was  it  there  she  got  them  ?  " 
She  said  "  yes  ;  that  she  took  them  out  of  that."  The  witness 
then,  for  the  first  time,  told  her  she  was  not  bound  to  say  any  thing 
to  criminate  herself;  and  that  they  would  arrest  her,  and  bring 
her  to  the  barracks. 

Now,  the  first  objection  made  to  the  statement  of  the  prisoner  is, 
that  the  police  constable  did  not  give  her  the  usual  caution,  that 
she  was  not  bound  to  say  any  thing  to  criminate  herself.  Stripp's 
Case,  Dearsly  C.  C.  649,  decides  that  what  a  prisoner  states,  in  a 
proceeding  before  a  magistrate,  is  evidence  against  him,  though  not 
preceded  by  a  caution.  The  facts  in  that  case  were  :  The  prisoner 
was  brought  before  a  magistrate,  by  a  constable,  who  applied  for  a 
remand,  to  make  further  searches  and  inquiries ;  and,  in  the  course 
of  the  application  for  the  remand,  the  constable  stated  that  he  be- 
lieved it  was  with  a  chisel  the  prisoner  had  opened  the  cash-box 
which  .he  produced.  The  prisoner  interrupted  him,  and  said  it  was 
not  with  a  chisel,  but  with  a  hammer  he  had  opened  it.  The 
question  was,  whether  this  admission  was  receivable  in  evidence. 
Jervis,  C.  J.,  giving  the  judgment  of  the  court,  says :  "  The  18th 
section  of  the  11  &  12  Vict.  ch.  42,  applies  only  to  the  concluding 
examination  before  the  committing  magistrate,  after  all  the  wit- 
nesses have  been  examined,  and  does  not  apply  to  a  voluntary  state- 
ment made  by  a  prisoner  in  the  course  of  the  examination,  and 
before  the  conclusion  of  the  case  for  the  prosecution.  Such  a 
statement  is  admissible ;  and  it  is  immaterial  whether  made  before, 
during,  or  after  a  remand."  Therefore,  I  should  say,  the.  mere  ab- 
sence of  the  caution  does  not  render  the  evidence  inadmissible. 
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But  the  question  which  has  been  principally  argued  (and  in  fact  is 
the  foundation  of  the  judgment  of  my  lord  chief  Baron  and  my 
brother  O'Brien)  is,  that  the  admission  of  the  prisoner  is  in  answer 
to  questions  asked  by  the  constable ;  and  this  really  is  the  diffi- 
culty in  the  case.  Does  the  asking  of  these  questions — "^What 
have  you  got  there  ?  "  "  Where  did  you  get  them  ?  "  "I  saw 
you  in  Mr.  Hutchings's  shop ;  was  it  there  you  got  them  ? "  —  hold 
out  any  hope  of  benefit  to  the  prisoner  by  answering  them,  or  any 
threat  of  injury  by  refusing  to  do  so  ?  When  the  constable  asked 
these  questions,  no  charge  in  relation  to  the  boots  in  question  had 
been  made.  The  owner  of  the  goods  was  not  aware  they  had 
been  stolen,  nor  was  the  constable.  It  was  the  suspicious  appear- 
ance of  the  parcel,  and  previous  information  in  relation  to  the 
prisoner,  that  induced  the  constable  to  suspect  her.  I  cannot  say 
the  case  is  free  from  difficulty ;  but,  after  giving  the  matter  the 
most  full  consideration  in  my  power,  I  have  come  to  the  conclusion 
that  the  mere  asking  of  these  questions  is  not,  per  se,  calculated 
to  convey  to  the  prisoner  either  hope  of  benefit  or  threat  of  injury, 
from  making  a  statement  one  way  or  the  other ;  and  therefore  are 
not,  on  that  ground,  objectionable. 

But  it  has  been  argued  that,  though  nothing  has  been  said  or 
done  by  the  constable  which  can  be  construed  into  an  inducement 
or  a  threat,  still  that  a  person  in  custody  of  a  constable,  or  who, 
without  being  in  custody,  is  asked  about  property  found  in  his 
possession,  may,  not  unnaturally,  be  under  the  impression  that  it 
is  for  his  advantage  to  make  a  statement  in  answer  to  the  question 
so  asked.  This  certainly  may  be  so  ;  yet  still  I  am  not  aware  that 
an  answer,  not  amounting  to  a  confession  of  guilt,  has  been,  in  a 
case  like  the  present,  rejected  in  evidence,  as  in  the  present  case. 
Could  the  answer  of  the  prisoner,  that  "  she  had  been  made  a  pres- 
ent of  them  in  Kingstown,"  be  objected  to  ?  I  know  that  in  prac- 
tice, in  several  cases,  such  evidence  has  been  constantly  received ; 
and  the  false  account  of  the  property  given  by  the  prisoner  the 
principal  ground  of  his  conviction.  If  then  the  first  question  and 
answer  are  not  objectionable,  it  seems  difficult  to  say  that  the  other 
question  "  was  it  in  Mr.  Hutchings's  you  got  them  ?  I  saw  you 
there,"  is  objectionable. 

The  recent  reported  English  case,  most  stronglj  relied  on  by  the 
prisonei;'s  counsel,  is  that  before  Chief  Justice  Wilde,  Regina  v. 
Pettit,  4  Cox  C.  C.  164 ;  and  which,  to  say  the  least  of  it,  is  not 
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disapproved  of  by  Lord  Campbell  in  Baldry's  Case,  to  which  I  have 
already  referred.  In  that  case,  a  man  having  been  shot  about  nine 
o'clock  in  the  evening,  the  prisoner  was  arrested  in  a  few  hours 
afterwards,  and  brought  before  the  magistrates  who  assembled  for 
the  purpose,  and  was  asked  certain  questions  by  the  magistrates. 
The  report  does  not  state  what  the  questions  or  answers  were. 
Chief  Justice  Wilde  rejected  the  evidence,  saying :  "  I  think  I 
ought  not  to  receive  this  evidence ;  and  I  reject  it  on  the  general 
ground  that  magistrates  have  no  right  to  put  questions  to  a  pris- 
oner with  reference  to  any  matter  having  a  bearing  on  the  charge 
upon  which  he  is  brought  before  them.  The  law  is  so  extremely 
cautious  in  guarding  against  any  thing  like  torture,  that  it  extends 
a  similar  principle  to  every  case  where  a  man  is  not  a  free  agent 
in  meeting  an  inquiry.  If  this  sort  of  examination  be  admitted 
in  evidence,  it  is  hard  to  say  where  it  might  stop.  A  prisoner  in 
custody  or  other  imprisonment,  questioned  by  a  magistrate  who 
has  power  to  commit  him  and  power  to  release  him,  might  think 
himself  bound  to  answer  for  fear  of  being  sent  to  jail ;  the  mind 
in  such  a  case  would  be  likely  to  be  affected  by  the  very  influences 
which  render  the  statements  of  accused  persons  inadmissible." 
The  evidence  was  therefore  rejected,  and  the  prisoner  acquitted. 
In  Baldry's  Case,  where  this  case  was  referred  to  by  the  counsel 
for  the  prisoner.  Lord  Campbell's  observation  is  :  "  Prisoners  are 
not  to  be  interrogated  ;  by  the  law  of  Scotland  they  may  be  ;  but 
by  the  law  of  England  they  cannot."  I  shall  not  now  stop  to  con- 
sider whether,  if  Pettit's  Case  comes  to  be  reviewed  in  the  Court 
of  Criminal  Appeal,  it  is  likely  to  be  affirmed.  I  do  not  think  that 
question  arises  in  the  present  case.  This  is  not  the  case  of  a  pris- 
oner brought  before  a  magistrate  on  a  specific  charge,  and  interro- 
gated by  him  in  relation  to  that  charge  ;  nor  is  it  the  case  of  a 
party  arrested  by  a  constable  under  a  warrant  on  a  specific  charge, 
and  interrogated  by  him  in  relation  to  that  charge,  in  both  of  which 
cases  the  magistrate  and  constable  do  what  they  .have  no  authority 
or  necessity  for  doing  ;  but,  in  the  case  before  the  court,  a  consta- 
ble finds  a  party,  under  suspicious  circumstances,  in  possession  of 
property,  which  he  has  grounds  to  suspect  as  being  stolen.  I  do 
not  doubt  but  that  under  such  circumstances  the  constable  is  justi- 
fied in  making  inquiries  in  relation  to  the  property,  in  order  to  de- 
termine whether  he  shall  arrest  the  party  or  not.  Even  though 
this  inquiry  is  continued  beyond  the  point  when  the  constable  de- 
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termines  in  his  own  miud  to  arrest  the  party,  I  cannot  consider 
that  the  questions  so  asked,  or  the  answers  given,  come  with- 
in the  reason  of  the  rule  laid  down  by  Chief  Justice  Wilde, 
whether  these  answers  be  a  denial  or  confession  of  the  previous 
guilt. 

On  the  whole  therefore  I  am  of  opinion  that  there  is  nothing  in 
this  case  to  show  that  the  prisoner's  statement  was  the  result  of 
hopes  held  out  or  injury  threatened ;  and  that  it  does  not  come 
within  the  rule  laid  down  by  Chief  Justice  Wilde ;  and  therefore 
that  the  evidence  was  properly  received,  and  that  the  conviction 
should  be  affirmed. 

Leprot  C.  J.  The  question  in  this  case  is,  whether  the  confes- 
sion of  the  prisoner,  made  to  a  policeman,  as  reported  to  us  by  the 
learned  Judges  who  tried  the  case,  was  admissible  in  evidence,  — 
that  is,  was  it  admissible  under  all  the  circumstances  under  which 
that  statement,  or  what  is  called  a  confession  here,  was  made  ? 
We  are  all  agreed  that,  to  render  it  admissible,  it  must  have  been 
made  freely  and  voluntarily ;  and  that  it  is  for  those  who  bring 
forward  the  evidence  to  show  that  it  was  so  made.  This  is  put 
beyond  any  doubt  by  the  case  of  The  Queen  v.  Baldry,  where  it 
was  decided  that,  unless  the  judge  is  satisfied  that  the  confession 
is  made  freely  and  voluntarily  he  should  not  let  the  evidence  go  to 
the  jury.  Whether  the  confession  be  true  or  not,  is  for  the  jury ; 
but  the  question  whether  it  has  been  made  freely  and  voluntarily  is 
for  the  presiding  Judge,  and  for  him  alone. 

In  looking  through  the  long  list  of  cases  decided  before  the  con- 
stitution of  the  Court  of  Criminal  Appeal,  we  find  that  the  decisions 
of  individual  Judges  furnish  a  mass  of  varying  and  somewhat  con- 
tradictory authority ;  we  find,  under  the  very  same  circumstances, 
decisions  directly  contradictory ;  nor  is  it  wonderful  that  this  should 
be  the  case,  until  a  tribunal  was  established  for  the  purpose  of 
reviewing  all  these  cases,  and,  as  far  as  possible,  extracting  from 
them  some  principle  common  to  all.  That  is,  as  I  conceive,  the 
great  object  of  this  Court  of  Criminal  Appeal ;  namely,  to  extract 
from  the  decisions  which  have  tak«n  place  some  clear  and  common 
principle,  which  may  guide  magistrates  and  policemen  in  the  regu- 
lation of  their  conduct  in  proceedings  of  this  nature.  This  appears 
to  have  been  already  attained,  to  a  certain  extent ;  for  the  rule  is 
clearly  established  that,  wherever  a  confession  is  obtained  by  means 
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of  any  inducement,  or  by  any  hope  of  advantage,  or  by  holding  out 
any  threat,  there  the  confession  cannot  be  received.  But  the  con- 
verse of  that  proposition  has  not  been  established ;  and  it  is  most 
important  to  look  at  the  case  in  this  respect,  and  to  see  whether, 
although  there  has  been  no  inducement,  no  promise  of  advantage, 
and  no  threat,  the  confession  is  receivable  in  evidence.  Hitherto 
the  only  question  that  has  been  raised  in  such  cases  is,  whether 
there  has  been  such  inducement  or  threat ;  and  not  whether  the 
confession  has  been  made  freely  and  voluntarily.  The  criterion 
derived  from  the  absence  of  threat  or  inducement  is,  in  my  opinion, 
but  a  particular  instance  of  a  general  rule,  and  not  the  rule  itself. 
The  great  inquiry  in  all  such  cases  must  be,  whether  the  confession 
was  made  under  circumstances  which  show  that  it  was  made  freely 
and  voluntarily  ;  and  the  great  mistake  that  has  been  made  is,  that 
the  inquiry  has  been,  not  whether  the  confession  was  made  freely 
and  voluntarily,  but  whether  it  was  made  in  th«  absence  of  any 
threat  or  inducement.  It  may  have  been  made  under  circum- 
stances showing  that  it  was  not  made  under  the  influence  of  any 
threat  or  inducement,  and  yet  may  not  have  been  made  freely  and 
voluntarily.  And  what  I  lay  my  finger  on  in  the  present  case,  as 
showing  the  violation  of  this  great  principle  of  the  law,  is  that  the 
party  was  entrapped  into  making  the  confession  by  the  course  taken 
by  the  sergeant  of  police,  in  following  up  his  examination  of  the 
prisoner. 

The  great  principle  is  laid  down  by  Hawkins,  in  these  words  : 
"  The  human  mind,  under  the  pressure  of  calamity,  is  easily  se- 
duced, and  is  liable,  in  the  alarm  of  danger,  to  acknowledge  indis- 
criminately a  falsehood  or  a  truth,  as  different  agitations  may 
prevail.  A  confession  therefore,  whether  made  upon  an  official  ex- 
amination or  in  discourse  with  private  persons,  which  is  obtained 
from  a  defendant,  either  by  the  flattery  of  hope,  or  by  the  impres- 
sions of  fear,  however  slightly  the  emotions  may  be  implanted,  is 
not  admissible  evidence  ;  for  the  law  will  not  suffer  a  prisoner  to 
be  made  the  deluded  instrument  of  his  own  conviction."  2  Haw- 
kins P.  0.  ch.  46  §  3,  note  4,  p.  604,  2d  ed.   ' 

The  great  principle  therefore  upon  which  Hawkins  states  that  a 
confession,  obtained  either  by  inducement  or  threat,  is  not  admis- 
sible in  evidence,  is,  that  "  The  law  will  not  suffer  a  prisoner  to  be 
made  the  deluded  instrument  of  his  own  conviction."  I  think 
these  last  words  are  most  essential ;  for  they  show  the  reason  why 
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the  existence  of  either  hope  or  threat  will  oust  the  admission  of 
the  confession  in  evidence. 

I  shall  presently  come  to  consider  the  facts  of  this  case,  and  to 
consider  whether  there  is  not  ample  evidence  that  the  prisoner  here 
has  been  the  deluded  instrument  of  her  own  conviction  ;  and  if 
that  be  the  result  of  the  evidence,  according  to  this  authority,  which 
is  the  highest  we  have  in  the  law,  for  it  is  laid  down  on  the  author- 
ity of  Lord  Hale,  the  conviction  in  this  case  cannot  be  sustained. 
But  there  is  another  authority  which  it  appears  to  me  also  most 
important  to  refer  to, —  it  is  the  judgment  of  Lord  Denman  in  The 
Queen  v.  Arnold,  8  Carrington  &  Payne,  621  decided  in  the  year 
1838.  In  summing  up  in  that  case,  his  lordship  says  :  "  The  fre- 
quent warnings  given  to  prisoners  not  to  say  any  thing  that  may 
criminate  themselves,  render  it  necessai'y  for  me  to  set  right  a 
prevalent  error  on  this  subject,  and  to  state  what  I  conceive  to  be 
the  proper  course  of  proceeding.  A  prisoner  is  not  to  be  entrapped 
into  making  any  statement ;  but  when  a  prisoner  is  willing  to  make 
a  statement,  it  is  the  duty  of  magistrates  to  record  it ;  but  magis- 
trates, before  they  do  so,  ought  entirely  to  get  rid  of  any  impres- 
sion that  may  have  before  been  on  the  prisoner's  mind,  that  the 
statement  may  be  used  for  his  own  benefit ;  and  the  prisoner 
ought  also  to  be  told  that  what  he  thinks  fit  to  say  will  be  taken 
down,  and  may  be  used  against  him  on  his  trial.  There  are  two 
things  important  to  be  considered  and  observed,  the  prisoner  must 
not  be  entrapped  into  making  a  confession  or  statement ;  but  if  he 
does  make  it,  it  is  I'ight  that  he  should  be  cautioned  in  the  first  in- 
stance, and  should  be  told  that  he  need  not  make  any  statement ; 
but  if  he  is  willing  to  make  a  statement,  he  has  a  right  to  do  so ; 
and  the  magistrate  should  then  give  him  a  caution  that  what  he 
says  will  be  taken  down  in  writing,  and  may  be  used  against  him 
on  his  trial."  It  is  all  important  to  observe  that  this  judgment 
was  previous  to  the  passing  of  the  act  for  regulating  the  proceed- 
ings before  magistrates  in  criminal  cases  (11  &  12  Vict.  ch.  42) 
and  that  Lord  Denman  then  stated  it  to  be  the  duty  of  the  magis- 
trate to  give  the  prisoner  a  caution,  first,  to  see  that  he  is  not  en- 
trapped, and  next,  to  show  him  that  whatever  he  may  say  will  be 
taken  down  in  writing,  and  may  be  used  against  him.  Here,  then, 
is  what  Lord  Denman  represents  to  be  the  law  before  the  late  act 
of  parliament  was  passed.  Is  it  possible  that,  if  a  magistrate  was 
bound,  as  the  law  then  stood,  to  guard  the  prisoner  against  being 
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entrapped,  a  police  constable  could  be  allowed  to  put  questions  to 
a  prisoner  upon  any  other  terms  ?  What  was  stated  to  be  then 
the  law  in  respect  of  the  duties  of  magistrates,  is  precisely  that 
which,  by  the  act  of  parliament,  is  pointed  out ;  and  therefore,  as 
has  been  observed,  this  act  of  parliament  was  passed  to  give  legis- 
lative effect  to  the  statement  of  the  chief  justice.  But  it  is  said 
that,  although  the  legislature  have  passed  a  law  obliging  magis- 
trates to  adopt  this  course,  and  to  continue  that  which  was  the 
proper  practice  at  the  time  of  the  passing  of  the  act,  it  has  not 
interfered  with  the  practice  adopted  by  police  constables.  But,  I 
would  ask,  what  inherent  right  have  the  police  to  ask  a  prisoner  to 
make  statements,  or  to  put  questions,  if  the  act  did  not  give  it  to 
them  ?  And,  if  a  magistrate  could  not  obtain  a  statement  from  a 
prisoner  without  a  previous  caution,  is  it  possible  to  imagine  that 
the  .police  could  have  any  such  privilege  ?  We  have  heard  no  au- 
thority for  any  thing  of  the  kind.  When  the  police  are  made 
aware  that  a  felony  has  been  committed,  they  merely  take  measures 
to  arrest  the  felon  ;  and,  to  justify  themselves  in  arresting  him,  it 
may  be  necessary  to  ask  questions ;  but  does  it  follow  that,  because 
they  are  at  liberty  to  ask  questions  which  may  be  necessary  under 
the  circumstances,  they  should  be  privileged  to  give  in  evidence  the 
answers  they  may  receive  to  those  questions,  given  without  any 
previous  caution  ?  for,  in  the  case  before  us,  it  is  remarkable  that 
the  caution  was  not  given  until  the  answers  were  obtained.  I 
shall  have  occasion  to  advert  to  that  matter  more  particularly  here- 
after ;  but  I  refer  to  it  now  to  show  that  the  police  in  fact  claim  a 
privilege  beyond  what  the  magistrates  have  or  had  previous  to  the 
statute,  and  with  regard  to  which  they  are,  since  the  statute,  spe- 
cially limited  by  an  express  negative  provision.  It  seems  to  me 
impossible  therefore,  looking  either  to  the  common  law  or  the 
statute,  when  we  consider  the  right  of  the  subject  not  to  be  made 
the  instrument  of  his  own  conviction,  to  say  that  he  is  to  be  de- 
prived of  that  right  by  the  questioning  of  a  police  constable. 

Hitherto,  the  question  argued  has  been,  not  whether  the  state- 
ment was  made  freely  and  voluntarily,  but  whether  it  was  made 
under  the  inducement  of  hope  or  fear.  That  is  not  the  real  ques- 
tion. The  existence  of  such  an  inducement  is  an  admitted  ground 
for  the  exclusion  of  the  evidence  ;  but  is  it  the  only  ground  of  ex- 
clusion ?  In  the  present  case,  a  confession  and  statement  has 
been  made,  under  circumstances  demonstrative  of  its  not  having 
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been  freely  and  voluntarily  made.    I  have  taken  down  the  dialogue 
exactly  as  it  occurred,  and  as  it  has  been  reported  to  us  by  the 
learned  judge  who  tried  the  case.    The  constable  said  to  the  pris- 
oner: "We  belong  to  the  police."     This  statement  was  all  right 
and  proper ;  it  apprised  the  prisoner  who  the  persons  were  who 
were  addressing  her  ;  and,  at  the  same  time,  it  apprised  her  that 
they  were  persons  who  had  power  to  take  her  to'  the  police  office 
on  a  charge,  if  they  thought  fit.    The  policeman  went  on  and  said : 
"  You  have  been  described  to  us  as  having  stolen  boots  from  a  shop 
in  the  city."     She  therefore  had  been  described  to  them  as  having 
committed  a  felony,  and  was  in  fact  charged  with  having  stolen 
goods  in  her  possession.    He  then  asked  her :  "  What  have  you  got 
in  the  parcel  ?  "    The  policeman  states  that  at  this  time  they  would 
not  have  let  the  prisoner  go ;  but  they  did  not  tell  her  so ;  they 
gave  her  no  caution  ;  but,  on  the  other  hand,  they  held  out  no  in- 
ducement.    The  prisoner  said :  "  I  have  two  pairs  of  boots  in  it." 
The  policeman  then  took  the  parcel  from  her,  and  asked  her  where 
she  got  them.    She  said :  "  I  was  made  a  present  of  them  in  Kings- 
town."  The  constable  next  said  :  "  I  saw  you  in  Mr.  Hutchings's 
shop  in  Kingstown  ;  was  it  there  you  got  them  ?  "    To  which  she 
replied  :  "  Yes  ;  I  took  them  out  of  that."     The  constable  then, 
after  that  answer,  told  her  she  was  not  bound  to  say  any  thing  that 
might  criminate  her.    Now,  here  we  have  a  regular  cross-examina- 
tion of  the  prisoner,  by  which  she  is  brought  into  this  dilemma,  — 
either  she  should  convict  herself  of  having  told  a  falsehood,  in 
having  said  she  was  made  a  present  of  them  ;  or  she  must  confess 
the  crime.     Is  not  this  what  Lord  Denman  calls  "  entrapping  a 
prisoner  ?  "  or  is  it  not  what  Hawkins  terms  "  making  her  the  de- 
luded instrument  of  her  own  conviction  ?  "    And  if  it  be  necessa- 
ry that  a  prisoner's  statement  should  be  made  freely  and  voluntarily, 
in  order  to  make  it  admissible  in  evidence,  is  it  to  be  held  that 
this  statement  can  be  admitted  in  evidence,  obtained,  as  it  was,  by 
a  course  of  proceeding  which,  though  it  held  out  no  threat  or  in- 
ducement, was  yet  but  an  ingenious  stratagem,  which  had  the 
effect  of  making  her  the  deluded  instrument  of  her  own  conviction  ? 
If  this  be  not  withiti  the  objection  made  by  Hawkins  and  Lord 
Denman  to  "  entrapping  the  prisoner  into  a  difficulty,"  I  do  not 
know  what  is  ;  and  it  also  appears  to  come  within  that  further  ob- 
jection laid  down  by  Lord  Denman  that,  when  a  prisoner  makes  a 
statement,  there  should  be  a  previous  caution,  and  that  he  should 


570  LEADING}  CRIMINAL  CASES. 

be  told  that  what  he  says,  if  he  chooses  to  say  any  thing,  will  be 
taken  down,  and  may  be  used  against  him  at  his  trial. 

If,  then,  the  true  principle  be  that,  in  order  to  make  the  state- 
ment of  the  prisoner  legal  evidence  on  his  trial,  it  must  appear 
clearly  to  the  judge  who  tries  the  case  that  the  statement  was 
made  freely  and  voluntarily  (and  according  to  the  case  of  The 
Queen  v.  Baldry,  it  is  not  sufficient  unless  this  requirement'  be  sat- 
isfied) is  there  any  ground,  in  the  present  instance,  for  saying  that 
the  judge  who  tried  the  case  was  satisfied  that  the  statement  was 
made  freely  and  voluntarily  ?     I  do  not  think  there  is. 

Upon  these  grounds,  it  appears  to  me  that  the  evidence  in  ques- 
tion should  not  have  been  admitted  ;  and  that,  it  having  been  ad- 
mitted, the  conviction  is  wrong,  and  should  be  quashed. 

The  majority  of  the  Court  being  of  opinion  that  the  conviction 
should  be  affirmed,  Per  Curiam  —  Conviction  affirmed. 

It  is  a  frequent  subject  of  discussion,  under  what  circumstances  the  confession 
of  a  prisoner  is  admissible  in  evidence.  The  opinions  of  individual  Judges,  as  re- 
ported in  the  Nisi  Prius  Reports,  are  conflicting;  and  the  summary  of  the  lavr  in 
the  text-books  is  too  brief  to  be  satisfactory,  and  is  often  inconsistent,  from  a  neg- 
lect to  analyze  minute  distinctions  in  the  facts  of  the  several  cases. 

It  may  be  said  of  this  subject,  as  it  is  by  a  late  learned  writer  and  eminent  judge 
on  another  point  of  evidence  in  criminal  cases,  "If  it  be  important,  and  none  can 
doubt  that  it  is  so,  that  this  testimony  should  be  received,  it  is  important  that  the 
rules  which  govern  its  reception,  should  be  rightly  understood.  Yet  there  is 
hardly  any  question  in  the  law  upon  which  a  greater  diversity  of  opinion  prevails. 
This  is  the  more  surprising,  as  the  inquiry  presents  no  peculiar  difficulty.  There 
is  no  intricate  problem  to  be  solved,  no  recondite  principle  to  be  explored  or  ex- 
tracted."    Chief  Baron  Joy,  on  the  Evidence  of  Accomplices. 

The  subject  has  been,  in  some  degree,  perplexed  by  a  practice  that  has  grown 
up  of  citing  the  dicta  of  Judges  upon  circuit,  without  reference  to  their  agreement 
or  disagreement  with  decided  cases,  and  their  decisions  are  given  in  the  text- 
books, in  a  form  so  condensed,  and  the  facts  upon  which  they  are  founded  are  so 
sparingly  detailed,  that  it  seems  often  unfair  to  the  Judges  who  pronounced  them, 
to  press  them  upon  the  court  as  authorities.  It  was  remarked  by  Lord  Manners, 
that  "It  is  always  unsatisfactory  to  abstract  the  reasoning  of  the  court  from  the 
facts  to  which  that  reasoning  is  meant  to  apply.  It  has  a  tendency  only  to  mis- 
represent one  judge,  and  to  mislead  another."  Revell  v.  Hussey,  2  Ball  &  Beatty, 
286. 

It  is  endeavored,  in  the  following  pages,  to  abstain,  as  far  as  possible,  from 
giving  the  opinions  of  Judges  irrespectively  of  the  precise  facts  on  which  they  are 
grounded,  and  of  decisions  which  have  been  made  upon  the  same  points ;  and  the 
object  in  citing  so  many  nisi  prius  cases,  is  not  to  claim  authority  for  any  case  per 
se,  but  to  compare  them  one  with  another,  and  with  decisions  of  the  courts  above, 
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and  with  resolutions  at  the  meetings  of  the  Judges  on  points  reserved,  and  thereby 
to  ascertain  how  far  they  are  to  be  considered  as  law,  and  how  far  they  are  incon- 
sistent or  inapplicable  as  precedents. 

The  reference  to  the  dicta  of  Judges  at  nisi  prius,  as  binding  upon  succeeding 
Judges,  has  been  deprecated  by  very  high  authorities.  When  a  dictum,  even  of 
Sir  Matthew  Hale,  was  cited  to  the  Court  of  Common  Pleas,  when  Lord  Lough- 
borough presided  there,  that  learned  judge  said:  "  Although  I  entertain  the 
highest  respect  for  the  authority  and  character  of  that  great  judge,  yet  it  would 
be  doing  injustice  to  his  memory  to  take  every  hasty  expression  of  his  at  nisi  prius 
as  a  serious  and  deliberate  opinion."  And  on  the  same  occasion,  Mr.  Justice 
Wilson  remarked,  that  the  passage  cited  was  "  a  dictum,  not  a  judicial  opinion,  of 
Sir  Matthew  Hale.  Every  one,  who  hears  me,  must  acknowledge  the  impropriety 
of  construing  all  the  conversation  which  passes  between  the  judge  and  counsel  at 
nisi  prius,  as  legal  decision."     1  H.  Blackstone,  63,  63. 

So  in  a  later  case,  when  an  opinion,  expressed  extra-judicially  by  Lord  Ken- 
yon,  was  cited  in  the  King's  Bench,  Best  J.  said :  ' '  No  man  can  entertain  a  higher 
respect  for  the  memory  of  that  noble  and  learned  judge  than  I  do,  but  nisi  prius 
decisions,  coming  even  from  him,  unless  they  have  been  acted  upon  by  succeeding 
Judges,  sitting  in  bank,  are  entitled  to  very  little  consideration."  Parton  v.  Wil- 
liams, 3  Barnewall  &  Alderson,  341,  where  the  opinion  of  Lord  Kenyon  in  Postle- 
thwaite  v.  Gibson,  3  Espinasse  N.  P.  C.  226,  was  cited.  ■  And  in  a  subsequent 
case,  the  same  learned  judge,  when  chief  justice  of  the  Common  Pleas,  says,  in 
reference  to  a  case  before  Perrott  B. :  "  It  is  not  right  to  repeat  opinions  hastily 
formed,  and  delivered  in  the  hurry  of  trial;  and  the  practice  of  referring  to  them 
has  occasioned  all  the  confusion  that  the  enemies  of  our  law  object  to."  Johnson 
».  Lawson,  2  Bingham,  90.  It  will  not  be  found  useless  to  bear  these  observations 
in  mind  in  relation  to  the  law  on  the  admissibility  of  confessions  in  criminal  cases. 

Mr.  Justice  Chambre,  in  1809,  complained  of  "  the  obscurity  and  discordance 
of  the  cases"  upon  this  subject;  Russell  &  Ryan  C.  C.  154;  and  if  the  opinions 
of  individual  Judges,  reported  since  that  period,  are  taken  into  account.such  ob- 
scurity and  discordance  may  not  seem  much  to  have  diminished.  Under  such 
circumstances  it  becomes  necessary  to  weigh  and  compare  authorities,  adopting 
the  principle  of  Grotius :  Sicut  in  facti  qu^stionibus,  id  pro  vero  habetur,  unde 
plures  maximeque  idonei  stant  testes,  ita. senientiarum  eas  sequendas,  qusBplurimis 
prsestantissimisque  nitantur  auctoribus.] 

It  will  be  found  on  examination,  that  the  law  on  this  important  branch  of  evi- 
dence in  criminal  cases,  as  deduced  from  principle  and  supported  by  the  weight  of 
authority,  is,  in  most  instances,  definite  and  clear. 

The  confession  of  a  prisoner  is  in  the  nature  of  presumptive  evidence.  It  is 
admitted  in  evidence  upon  the  presumption,  that  a  person  will  not  make  an  un- 
true statement  militating  against  his  own  interest.  It  is  a  question  for  the  court, 
and  not  for  the  jury,  to  decide  whether,  under  the  particular  circumstances  of  the 
case,  the  confession  be  admissible.  In  Regina  v.  Garner,  1  Denison  C.  C.  329, 
Erie  J.  said :  "In  every  case  it  is  for  the  judge  to  decide  whether  the  words  were 
used  in  such  a  manner,  and  under  such  circumstances,  as  to  induce  the  prisoner 
to  make  a  confession  of  guilt,  whether  such  confession  were  true  or  no."  "  It  is 
submitted,"  writes  Mr.  Greaves,  "  that  it  is  a  question  for  the  jury  whether  they 
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believe  the  witness  gives  a  true  account  of  what  the  prisoner  said,  and  also  whether 
the  prisoner  made  the  statement  voluntarily,  or  was  prevailed  upon  to  make  it  by 
any  inducement  used  by  the  witness,  although  the  witness  may  have  denied  that  he 
used  any  inducement  whatever.  The  editor  has  known  these  questions  left  to  the 
jury  on  several  occasions,  and  it  is  conceived  that  it  is  the  proper  course,  as  they 
alone  are  the  judges  of  the  credibility  of  the  witnesses."  3  Russell  on  Crimes,  368 
note.  4th  ed. 

It  may  be  convenient  to  reduce  the  law  upon  this  subject  into  a  series  of  dis- 
tinct propositions,  and  to  show,  by  reference  to  decided  cases,  how  they  bear 
upon  such  propositions  respectively.' 

Section  I.  A  confession  is  not  admissible  in  evidence  where  it  is  obtained  by 
temporal  inducement,  by  threat,  promise,  or  hope  of  favor  held  out  to  the  party, 
in  respect  of  his  escape  from,  the  charge  against  him,  by  a  person  in  authority, 
or  where  there  is  reason  to  presume,  that  such  person  appeared  to  the  party  to 
sanction  such  threat  or  inducement. 

The  general  rule  was  well  stated  by  Merrick  J.  in  Commonwealth  v.  Tucker- 
man,  10  Gray,  173,  at  pp.  190,  191 :  "It  is  certainly  a  clear  as  well  as  familiar 
principle  of  law,  that  every  free  and  voluntary  confession  is  admissible  in  evidence 
against  a  party  accused  of  any  criminal  offence ;  but  that  all  those  which  are  ob- 
tained from  him  by  threats  of  harm,  or  promises  of  favor  and  worldly  advantage, 
held  out  by  a  person  in  authority,  or  standing  in  any-  relation  from  which  the  law 
will  presume  that  his  communications  would  be  likely  to  exercise  an  influence  over 
the  mind  of  the  accused,  are  to  be  excluded  from  the  hearing  of  judicial  tribunals. 
This  is  in  conformity  with  the  whole  current  of  authorities  on  the  subject."  Com- 
monwealth V.  Knapp,  9  Pickering,  507,  and  10  Pickering,  489.  Commonwealth 
o.  Taylor,  5  Cashing,  604.  Commonwealth  v.  Whittemore,  11  Gray,  201.  Com- 
monwealth V.  Howe,  2  Allen,  153.  Commonwealth  v.  Curtis,  97  Massachusetts, 
574,  678.  The  State  v.  Bostick,  4  Harrington,  563,  564.  The  State  ».  Grant,  22 
Maine,  171. 

"The  ground,"  said  Chief  Justice  Shaw,  "  on  which  confessions  made  by  a 
party  accused,  under  promises  of  favor,  or  threats  of  injury,  are  excluded  as  in- 
competent, is,  not  because  any  wrong  is  done  to  the  accused,  in  using  them,  but 
because  he  may  be  induced  by  the  pressure  of  hope  or  fear,  to  admit  facts  unfavor- 

1  It  has  been  suggested,  as  likely  to  make  these  pages  practically  more  useful,  that  many 
of  the  cases  should  be  cited  at  some  length,  and  that  the  facts  should  be  given,  at  least  in  sub- 
stance, upon  which  the  decision  was  made,  and  also  the  ground  of  the  decision,  as  reported  in 
the  original  cases,  which  are  seldom  accessible  on  circuit.  Counsel  citing  a  case,  and  the  court 
may  thus  judge  of  the  weight  and  application  of  the  authority,  which,  from  the  summary  and 
often  abstract  reference  of  the  text-books,  seems,  in  many  instances,  impossible,  without  re- 
ferring to  the  cases  themselves. 

With  the  same  object  it  is  useful  to  refer,  even  at  the  hazard  of  repetition,  more  than  once 
to  the  same  case,  where  it  bears,  in  its  different  parts,  upon  different  points,  as  is  so  often  done 
by  Mr.  Fearne,  —  no  mean  authority,  —  in  his  work  on  Remainders. 

It  is  usually  stated,  where  the  Reports  furnish  information,  whether  the  prisoner  was  ac- 
quitted or  convicted,  as,  in  the  latter  instance,  when  the  judge  has  admitted  a  confession  in 
evidence,  and  has  not  reserved  a  case  for  the  Judges,  it  may  generally  be  presumed  that  no 
donbt  was  entertained  of  its  admissibility,  and  that  it  was  not  pressed  by  counsel  as  a  case 
fit  to  be  reserved. 
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able  to  him,  without  regard  to  their  truth,  in  order  to  obtain  the  promised  relief,  or 
avoid  the  threatened  danger,  and  therefore  admissions  so  obtained  have  no  just 
and  legitimate  tendency  to  prove  the  facts  admitted.  Of  course,  such  inducement 
must  be  held  out  to  the  accused  by  some  one  who  has,  or  who  is  supposed  by  the 
accused  to  have,  some  power  or  authority  to  assure  to  him  the  promised  good,  or 
cause  or  influence  the  threatened  injury.  The  general  rule  of  law  seems  suffi- 
ciently plain  and  clear,  but  the  great  variety  of  facts  and  circumstances,  attending 
particular  cases,  renders  the  application  difficult,  and  each  case  must  depend 
much  on  its  own  circumstances."    Commonwealth  v.  Morey,  1  Gray,  462,  463. 

The  master  or  mistress,  or  prosecutor  of  a  prisoner,  as  well  as  a  magistrate  or 
constable,  is  considered  a  person  in  authority,  so  as  to  exclude  a  confession  made 
under  these  circumstances.     The  State  v.  Bostick,  4  Harrington,  664. 

Thus  in  Rex  v.  Upohurch,  1  Moody  C.  0.  465,  a  leading  case,  the  prisoner,  a 
girl  of  thirteen,  was  tried  for  attempting  to  set  fire  to  the  prosecutor's  house.  She 
was  his  servant.  After  the  attempt  was  discovered,  the  prisoner  came  into  her 
mistress's  room  in  the  absence  of  the  prosecutor.  Her  mistress  said  to  her :  ' '  Mary, 
my  girl,  if  you  are  guilty  do  confess ;  it  will  perhaps  save  your  neck ;  you  will 
have  to  go  to  prison ;  if  W.  H.  (another  person  suspected,  and  whom  the  prisoner 
had  charged)  is  found  clear,  the  guilt  will  fall  on  you."  She  made  no  answer. 
Her  mistress  then  said :  "  Pray  tell  me  if  you  did  it?  "  The  prisoner  confessed. 
It  was  contended  on  the  part  of  the  Crown,  that  the  prosecutor's  wife  had  no 
authority,  real  or  apparent,  over  the  prisoner,  so  as  to  hold  out  any  hope  that 
could  influence  her  to  make  a  false  statement  that  her  life  might  bespared,  and, 
therefore,  that  the  confession  was  admissible.  Parke  B.  reserved  the  point. 
In  Hilary  term  1836  all  the  Judges  present.  Lord  Denman  C.  J.,  Tindal  C.  J., 
Lord  AbingerC.B.,  Park,  Littledale,  Gaselee,  and  Williams  J  J.,  Parke,  Bolland, 
and  Gurney  BB.  were  of  opinion  that  the  confession  ought  not  to  have  been  received. 
In  Drew's  Case,  8  Carrington  &Payne,  140,coram  Coleridge  J., 'aconfession  was 
held  inadmissible,  where  the  party  was  told  that  what  he  would  say  would  be  used 
for  him  or  against  him  on  his  trial,  the  ground  of  which  decision,  it  has  been  re- 
marked, was  probably  this,  that  "the  mind  of  man,  especially  the  mind  of  a 
prisoner,  is  more  prone  to  hope  than  fear."  The  London  Law  Magazine,  vol. 
27,  p.  340,  in  an  able  article  upon  modern  Common  Law  Reports.  But  this 
depends  upon  the  constitutional  temperament  of  the  individual.  Tacitus,  a 
shrewd  observer  of  human  nature,  remarks :  Fortes  et  strenuos,  etiam  contra 
Fortunam,  insistere  Spei;  timidos  et  ignavos  ad  desperationem  Formidine 
properare. 

In  Jones's  Case,  Russell  &  Ryan  C.  C.  152,  which  came  before  the  Judges  on  an- 
other point,  the  prosecutor  said  to  the  prisoner,  before  the  confession  was  made, 
"  he  only  wanted  his  money,  and  if  he  gave  him  that,  he  might  go  to  the  devil  if 
he  pleased."  The  confession  was  rejected.  So  in  Jenkin's  Case,  Russell  i&  Ryan 
C.  C.  492,  where  the  prisoner  was  induced  by  a  promise  from  the  prosecutor  to 
confess  his  guilt. 

In  Heame's  Case,  Carrington  &  Marshman,  109,.  on  an  indictment  for  arson, 

the  promise  was,  in  terms,  confined  to  a  different  offence  from  that  for  which  the 

prisoner  was  indicted.     It  was  proved  by  the  prosecutor,  that  soon  after  the  house 

was  discovered  to  be  on  fire,  certain  household  articles  were  found  in  the  sucker 

1  Overruled  by  Kegina  v.  Baldly. 
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of  the  pump,  and  witness  said  to  the  prisoner,  that  if  she  did  not  tell  the  truth  about 
those  things  he  would  send  for  the  constable  to  take  her,  but  that  he  did  not  say 
any  thing  about  the  fire.  Coltman  J.  refused  to  admit  the  confessipn,  on  the 
ground  that  this  was  an  inducement  to  confess,  and  that  the  transaction  was  really 
all  one. 

In  Mills's  Case,  6  Carrington  &  Payne,  146,  a  constable,  whilst  he  had  the  pris- 
oner in  custody,  asked  him  "  whether  he  had  committed  the  felony  ?  "  He  denied 
it.  The  constable  then  said :  "It  is  of  no  use  for  you  to  deny  it,  for  there  is  the 
man  and  boy  who  will  swear  they  saw  you  do  it."  Gurney  B.  held  this  was  an 
inducement,  and  refused  to  receive  the  statement.  These  words  seem  to  have 
been  construed  by  the  learned  judge  as  the  same  in  efifect,  as  if  the  constable  had 
said,  it  will  be  better  for  you  to  confess  it,  for  we  can  prove  it,  whether  you  do 
or  not. 

In  Shepherd's  Case,  7  Carrington  &  Payne,  679,  a  constable,  who  apprehended 
the  prisoner,  asked  him  "  what  he  had  done  with  the  tap  he  had  stolen  from  the 
prosecutor's  premises  ?  and  said,  you  had  better  not  add  a  lie  to  the  crime  of 
theft."  Gaselee  J.,  after  expressing  some  doubt,  refused  to  receive  the  confession. 
The  manner  in  which  these  words  were  used  may  have  been  considered  by  the 
learned  judge,  who  saw  and  heard  the  witness,  to  be  of  a  threatening  nature,  and 
calculated  to  lead  the  prisoner  untruly  to  confess  himself  guilty ;  or  the  words  may 
have  been  deemed  in  effect  the  same,  as  if  the  constable  had  said,  you  have  com- 
mitted a  theft;  it  will  better  for  you  not  to  deny  it, — that  is,  to  confess.  The 
words  viewed  in  this  light,  imply  an  inducement  rather  than  a  threat.  This  case 
has  been  controverted.     See  2  Russell  Crim.  Law  (3d  ed.)  829  note. 

In  Thomas's  Case,  6  Carrington  &  Payne,  353,  the  words  were,  "  you  had  better 
split  and  not  suffer  for  all  of  them."  Patteson  J.  rejected  the  evidence.  These 
words  seem  calculated  to  have  led  the  prisoner  to  suppose  that  he  would  be  more 
mercifully  dealt  with  if  he  would  confess,  and  might  therefore  induce  him  to  con- 
fess himself  guilty  of  an  offence  which  he  had  not  committed.  See  note  of  the 
reporters,  6  Carrington  &  Payne,  358. 

In  Enoch's  Case,  5  Carrington  &  Payne,  639,  a  constable,  going  to  attend  the 
inquest  on  the  body  of  the  deceased,  placed  a  female  with  the  prisoner  to  prevent 
her  from  going  away,  or  laying  violent  hands  on  herself  This  person  said  to  the 
prisoner,  in  the  absence  of  the  constable,  that  "  she  had  better  tell  the  truth  or  it 
would  lie  upon  her,  and  the  man  would  go  free."  Parke  J.,  after  conferring  with 
Taunton  J.,  refused  to  receive  this  in  evidence.  He  considered  the  prisoner  as 
in  the  custody  of  the  woman,  who  had  held  out  the  inducement.  She  was  there- 
fore to  be  deemed,  pro  tempore,  as  a  person  in  authority  over  her.  It  has  been 
doubted  whether  the  words  used  to  the  prisoner  in  this  case,  held  out  either  an 
inducement  or  threat,  having  a  tendency  to  cause  an  untrue  confession.  And  in 
Regina  v.  Windsor,  4  Foster  &  Finlason,  366,  Channell  B.  and  Crompton  J.  laid 
down  the  law  in  a  similar  manner.  The  decision  in  Rex  v.  Enoch  is  clearly  right, 
though  the  last  ground  of  the  decision  in  Regina  v.  Sleeman,  Dearsly  C.  C.  249 ;  6 
Cox  C.  C.  246,  is  the  other  way.    See  this  case  stated  at  length,  post  pp.  678,  679. 

Of  the  influence  of  a  threat  in  excluding  a  confession,  the  following  are  exam- 
ples :  Parratt's  Case,  4  Carrington  &  Payne,  670,  where  a  threat  of  committal  to 
prison  was  used  by  the  captain  of  a  ship  to  a  mariner  on  board ;  and  Thompson's 
Case,  1  Leach  C.  C.  (4th  ed.)  291,  where  the  prosecutor  threatened  to  take  the 
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prisoner  before  a  magistrate  unless  he  would  give  a  more  satisfactory  account. 
Keginac.  Luckhurst,  Dearsly  C.  C.  245.  See  also  Rex  v.  Shepherd,  7  Carrington 
&  Payne,. 679,  already  cited,  ante  p.  674. 

The  leading  case  upon  the  second  branch  of  the  above  proposition  as  to  the 
sanction  of  a  person  in  authority,  is  Rex  v.  Simpson,  1  Moody  C.  C.  410,  before 
the  Judges  in  1834,  the  real  import  of  which  does  not  appear  to  be  correctly  ab- 
stracted in  the  text-books.  It  is  a  long  case,  and  it  is  difficult  to  condense  it 
without  losing  its  true  bearing ;  its  substance  however  seems  contained  in  the 
following  abstract :  The  prisoner  was  indicted  for  maliciously  setting  fire  to  the 
house  in  possession  of  the  prosecutor,  Blackburn.  The  prisoner  was  about  fifteen 
years  old,  and  was  a  servant  in  the  prosecutor's  house.  On  the  morning  after  the 
fire,  Mrs.  B.  the  mother  of  the  prosecutor's  wife  (and  who  lived  a  few  yards  dis- 
tant), told  the  prisoner  in  the  prosecutor's  house,  in  the  presence  of  the  prosecu- 
tor's wife,  the  prisoner's  mistress,  who  was  very  deaf,  and  in  the  presence  of  the 
prisoner's  mother,  that  she  had  better  confess  the  truth,  because  she  believed  it 
was  she  that  fired  the  house,  and  that  it  would  be  a  great  deal  worse  for  her  if  she 
did  not  confess.  The  prisoner  denied  it.  On  the  same  day,  she  was  taken  by  a 
constable  before  a  magistrate  at  S. ;  and  on  the  following  day,  Mrs.  B.  met  her, 
and  again  charged  her,  —  she  again  denied.  Soon  after,  a  witness  (H.)  came  up 
and  joined  them,  and  said  to  the  prisoner :  "  Don't  be  so  bold ;  perhaps  you  will 
have  to  go  to  S.  again  to-morrow,  — perhaps  some  one  will  come  forward  that  saw 
you  do  it."  She  still  denied  it.  He  then  said :  "  If  you  be  guilty,  go  along  with 
Mrs.  B.  and  beg  your  master  and  mistress's  pardon,  and  get  away,  and  be  better 
in  future,  and  we  shall  not  seek  after  you  ;  never  mind  your  wages  ;  I'll  give  you 
a  few  shillings  out  of  my  own  pocket."  He  also  told  her  itwould  be  better  for  her 
to  confess.  After  he  went  away,  Mrs.  B.  went  with  the  prisoner  to  the  prosecu- 
tor's house,  and  talked  to  her  about  the  fire  on  the  way ;  they  then  went  out  of  the 
house,  and  after  telling  her,  that  if  she  went  to  S.  again,  it  would  be  worse  for  her ; 
and  repeatedly,  both  on  the  road  and  also  in  the  house  of  the  prosecutor,  and  out 
of  doors,  that  it  would  be  a  great  deal  better  for  her  to  confess,  and  a  great  deal 
worse  for  her  if  she  did  not.  She  said  to  her,  out  of  the  house,  "now,  you  lighted 
the  bunch  of  matches,  and  put  it  into  the  thatch."  The  answer  to  the  question  was, 
"  Yes,  I  did."  Mrs.  B.  then  told  the  prosecutor's  wife  what  had  passed,  and  she 
then  came  out.  Counsel  for  the  prisoner  objected  to  her  answer  being  received, 
on  the  ground  that  after  the  promises  and  threats  held  out,  she  should  have  been 
cautioned.  The  learned  judge  (Littledale  J.)  received  the  evidence ;  but  reserved 
the  case  for  the  opinion  of  the  Judges.  The  prisoner  was  found  guilty.  In  Easter 
term  1834  all  the  Judges  met ;  and  they  were  unanimously  of  opinion,  that  the 
confession  ought  not  to  have  been  received,  and  that  the  conviction  was  bad. 

It  appears  from  the  above  report,  that  it  was  in  the  prosecutor's  house,  and  in 
the  presence  of  the  prisoner's  mother,  and  of  the  prisoner's  mistress,  a  person  in 
authority  over  her,  and  under  her  implied  sanction,  that  the  prisoner  was  told,  in  the 
first  instance,  that  it  would  be  better  for  her  to  confess.  So  in  the  conversation 
that  immediately  elicited  the  confession,  the  inducement  was  held  out  in  the  pros- 
ecutor's house ; '  and  although  it  does  not  appear  distinctly  whether  the  prosecu- 

1  Mr  Greaves  quotes  this  passage,  and  says:  "  This  is  an  error;  it  was  after  they  went  out 
of  the  house."    8  Russell  on  Crimes,  392,  note.  4th  ed. 
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tor  or  his  wife  was  then  present,'  the  influence  caused  by  the  inducement  held  out 
on  the  preceding  morning,  in  the  presence  of  the  prosecutor's  wife  and  in  his  house , 
may  perhaps  be  considered  to  have  continued. 

That  the  wife  of  the  prosecutor,  where  she  is  also  the  mistress  of  the  prisoner 
(or,  in  the  case  of  an  offence  committed  against  several  persons  in  partnership, 
the  wife  of  one  of  them,  who  assists  in  the  management  of  their  business,  Eegina 
V.  Warringham,  ante  p.  487),  is  considered  as  a  person  in  authority,  is  decided 
in  Rex  v.  Upchurch  before  the  twelve  Judges,  already  cited ;  and  was  so  held  in 
Sarah  Taylor's  Case,  coram  Patteson  J.  8  Carrington  &  Payne,  733.  This  rule 
however,  as  appears  by  the  text  (Regina  v.  Moore)  does  not  apply  to  a  case  where 
the  charge  against  the  servant  has  no  relation  to  the  persons  or  property  of 
the  master  or  his  family ;  e.  g.  to  a  case  of  child  murder,  or  concealment  of 
birth. 

In  Rex  V.  Row,  Russell  &  Ryan  C.  C.  163,  the  prisoner  was  in  the  custody  of 
a  constable,  when  he  was  advised  by  his  neighbors  to  tell  the  truth,  and  consider 
his  family ;  and  it  might  therefore  be  said  that,  prima  facie,  such  advice  was  given 
with  the  implied  assent  or  sanction  of  the  constable.  But  there  were  probably  cir- 
cumstances in  the  case  which  negatived  such  assent,  for  the  ground  on  which  the 
confession  is  reported  as  having  been  deemed  admissible  by  the  Judges  is,  that  the 
advice  was  neither  given  nor  sanctioned  by  any  person  who  had  any  concern  in 
the  business.  The  admissibility  of  the  evidence  in  this  case  might  it  seems  be 
supported  upon  quite  a  distinct  ground,  the  advice  given  to  the  prisoner  "  to  tell 
the  truth,"  not  implying  either  a  threat,  promise,  or  inducement  to  confess  himself 
untruly  guilty,  unless  the  words  "  and  remember  his  family  "  can  be  considered  to 
make  a  difference.  See  Rex  v.  Court,  7  Carrington  &  Payne,  486,  coram  Little- 
dale  J.  post  p.  678.  Rex  v.  Enoch,  5  Carrington  &  Payne,  539,  already  cited, 
and  which  was  decided  upon  another  ground,  might  also  perhaps  be  supported  on 
this  principle,  that  what  was  said  to  the  prisoner  by  the  person  in  whose  custody 
she  was  placed  by  the  constable,  might  be  reasonably  presumed  by  the  prisoner  to 
have  been  sanctioned  by  such  constable.  Regina  v.  Moody  seems  to  fall  within 
the  same  principle ;  2  Crawford  &  I)ix  C.  C.  347,  an  indictment  for  poisoning.  A 
female  witness  stated,  that  when  the  prisoner,  a  young  girl,  was  in  the  police  bar- 
racks, witness  said  to  her :  "  If  any  other  person  had  to  do  in  the  case,  it  is  better 
you  should  tell."  The  witness  was  not  the  prosecutrix ;  nor  did  she  know  whether 
the  prisoner  was  in  the  actual  custody  of  the  police  at  the  time  or  not.  The  counsel 
for  the  Crown  argued  that  the  statement  was  admissible,  as  neither  threat  nor  prom- 
ise was  held  out  by  the  witness.  Torrens  J.  refused  to  receive  it.  If  the  ground 
of  this  decision  was  the  implied  sanction  of  the  police,  who  were  present  at  the 
police  barracks  when  the  witness  held  out  this  inducement  to  the  prisoner,  it  seems 
supported  by  previous  cases. 

The  point  may  be  considered  to  be  settled,  that,  although  the  inducement  to  con- 
fess was  not  actually  offered  by  the  person  in  authority,  if  it  were  held  out  by  any 
one  in  his  presence,  and  he,  by  his  silence,  sanctioned  its  being  made,  the  confes- 
sion will  be  rejected.    In  Regina  v.  Luckhurst,  Dearsly  C.  C.  245 ;  6  Cox  C.  C. 

1  The  learned  editor,  in  the  same  note,  also  says :  "  It  is  clearly  to  be  inferred  that  they 
were  not  present;  for  after  the  prisoner  said  '  I  did,'  Mrs.  B.  told  the  prosecutor's  wife,  and  she 
then  came  out." 
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243,  the  prisoner  was  indicted  for  an  unnatural  crime  with  a  mare.  Taylor, 
who  kept  his  mare  in  a  stable  at  an  inn,  of  which  Willard  was  landlord,  saw  the 
prisoner  in  the  stable  with  the  mare,  under  circumstances  that  made  him  suspect 
the  commission  of  the  offence.  Willard  and  Taylor  afterwards  went  to  the  pris- 
oner, and  Willard  threatened  to  give  the  prisoner  in  charge  to  the  police  if  he  did 
not  tell  what  business  he  had  in  Taylor's  stable.  At  that  time  the  charge  had  not 
been  made  known  to  the  prisoner,  but  it  was  immediately  afterwards,  and  then  he 
confessed.  The  confession  was  held  to  be  inadmissible  in  evidence.  Parke  B.  de- 
livered the  opinion  of  the  Judges  as  follows :  "  We,  who  have  considered  this  case, 
which  was  not  argued  by  counsel,  are  all  of  opinion  that  the  evidence  of  Willard, 
to  prove  the  confession,  was  not  admissible.  First  of  all,  there  was  a  threat  used 
by  him,  for  he  says  to  the  prisoner :  '  If  you  do  not  tell  me,  I  will  give  you  in  charge 
of  the  police.'  It  is  true  that  at  the  time  the  threat  was  uttered,  it  was  not  pre- 
cisely known  what  the  charge  was,  but  before  the  prisoner  made  any  confession, 
he  is  told  by  Willard  that  the  charge  against  him  is  that  he  had  had  connection  with 
the  mare.  Willard,  it  may  be  objected,  was  not  a  person  having  any  authority  to 
hold  out  an  inducement  so  as  to  render  a  confession  made  after  ^t  inadmissible. 
But  the  threat  was  made  in  Taylor's  presence,  who  was  there  during  the  whole 
interview,  and  it  was  just  the  same  as  if  it  had  been  made  by  Taylor  himself.  Now 
he  was  the  owner  of  the  mare,  and  a  likely  person  to  prosecute  him  for  the  offence. 
He  was  therefore  a  person  in  such  a  situation  that  any  inducement  held  out  by  him 
would  prevent  the  confession  being  receivable.  We  think  that  this  confession  was 
made  under  an  inducement  of  a  threat  held  out  by  Willard  under  such  circum- 
stances as  to  render  it  equivalent  to  a  threat  by  Taylor  himself."  See  also  Rex  v. 
Pountney,  7  Carrington  &  Payne,  802 ;  Regina  v.  Laugher,  2  Carrington  &  Kir- 
wan,  226 ;  The  State  v.  Roberts,  1  Devereux,  269.  Regina  v.  Parker,  Leigh  & 
Cave  C.  C.  42 ;  8  Cox  C.  C.  466,  at  first  sight  may  appear  the  other  way,  but  it 
may  be  sustained  on  anoth^  ground.     See  post  p.  679. 

But  the  threat  or  inducement  held  out  must  have  reference  to  the  prisoner's  es- 
cape from  the  charge,  and  be  such  as  would  lead  him  to  suppose,  it  will  be  better 
for  him  to  admit  himself  to  be  guilty  of  an  offence,  which  he  never  committed.  It 
is  not  _here  meant  that  at  the  time  when  the  inducement  is  held  out,  the  charge 
against  the  prisoner  must  actually  have  been  made ;  for  where  a  man  was  threatened 
to  be  given  into  custody  without  any  offence  being  then  specified,  but  afterwards 
the  nature  of  the  charge  was  stated,  and  he  confessed  his  guilt ;  the  Judges  held 
that  the  confession  was  not  admissible.    Regina  v.  Luckhurst,  Dearsly  C.  C.  245. 

In  Thornton's  Case,  where  a  constable  had  harshly  interrogated  a  boy  of  four- 
teen years  of  age,  when  under  detention  without  a  warrant,  and  accused  him  of 
telling  falsehoods,  and  in  a  manner  "  calculated  to  intimidate  " '  and  made  him  cry, 
but  held  out  no  promise  or  threat  as  to  his  escaping  from  the  charge  against  him, 
the  confession  was  held  admissible  by  seven  Judges  out  often.  1  Moody  C.  C. 
27,  Trinity  term  1824. 

In  Lloyd's  Case,  6  Carrington  &  Payne,  393,  a  person  said  to  the  prisoner  in 
custody,  his  wife  being  also  in  custody  on  the  same  charge  in  a  separate  room : 
"  I  hope  you  will  tell,  because  Mrs.  G.  (the  prosecutrix)  can  ill  afford  to  lose  the 
money."  A  constable  then  said :  "If  you  will  tell  where  the  property  is  you  shall 
see  your  wife."  Here  an  inducement  was  held  out,  and  by  a  person  in  authority. 
1  The  words  of  the  judge,  Bayley  J.  who  tried  the  case. 
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Patteson  J.  admitted  the  evidence,  as  this  was  not  such  an  inducement  to  confess 
as  could  exclude  it ;  that  it  amounted  only  to  this,  that  the  prisoner  should  see  his 
wife  if  he  told  where  the  money  was.     The  prisoner  was  acquitted.' 

Thomas's  Case  affords  an  instance  of  the  meaning  of  the  word  "promise,"  as  it 
affects  a  confession.  The  prisoner  asked  the  witness  whether  it  would  be  better 
for  him  to  confess  ?  He  replied :  "it  would  be  better  for  him  not  to  confess,  but 
that  the  prisoner  might  say  what  he  had  to  say  to  him,  for  it  should  go  no  fur- 
ther." The  prisoner  then  made  a  statement.  The  prisoner's  counsel  objected 
that  this  statement  had  been  obtained  under  a  promise.  Coleridge  J.  admitted 
the  confession  in  evidence,  and  the  prisoner  was  found  guilty.  The  learned 
judge  said,  that  the  only  proper  question  was,  whether  the  inducement  held  out  to 
the  prisoner  was  calculated  to  make  his  confession  an  untrue  one,  and  he  thought 
that  what  was  said  by  the  witness  to  the  prisoner  had  a  contrary  tendency.  6  Car- 
rington  &  Payne,  353. 

In  Shaw's  Case,  6  Carrington  &  Payne,  372,  after  the  prisoner  had  been  com- 
mitted, another  prisoner  said  to  him  :  "I  wish  you  would  tell  me  how  you  mur- 
dered the  boy ;  pray,  split.''  So  in  the  same  case  the  witness  had  taken  an 
oath,  that  he  would  not  tell  what  the  prisoner  would  say,  whereupon  the  prisoner 
confessed.  Patteson  J.  admitted  the  confession,  as  no  inducement  was  held 
out  that  it  would  be  better  for  him  to  confess. 

In  none  of  these  cases  was  any  promise  made  in  reference  to  the  escape  of  the 
party  from  the  charge  against  him,  or  calculated  to  induce  him  to  say  what  was 
untrue.  In  the  two  latter  cases,  the  promise  was  not  held  out  by  a  person  in 
office  or  authority  over  the  prisoner,  and  upon  that  ground,  which  however  was 
not  taken  by  the  court,  the  confession  was,  as  it  will  be  seen  hereafter,  admis- 
sible.    See  the  next  proposition.  / 

In  Court's  Case,  7  Carrington  &  Payne,  486,  it  was  proposed  to  give  in  evi- 
dence the  examination  of  the  prisoner  before  the  committing  magistrate,  who 
said :  "No  inducement  was  held  out  to  the  prisoner  to  confess.  The  prosecutor 
said,  in  the  prisoner's  presence,  that  he  considered  him  to  be  the  tool  of  another 
person.  I  then  told  the  prisoner  to  be  sure  to  tell  the  truth.  He  then  made  the 
statement."  Littledale  J.  received  the  evidence,  and  observed  that  it  could 
hardly  be  said  that  telling  a  man  to  be  sure  to  speak  the  truth  is  advising  him  to 
confess  what  he  is  really  not  guilty  of.  The  object  of  the  rule  relating  to  the 
exclusion  of  confessions,  is  to  exclude  all  confessions  which  may  have  been  pro- 
cured by  the  prisoner's  being  led  to  suppose  that  it  will  be  better  for  him  to  ad- 
mit himself  to  be  guilty  of  an  offence  which  he  really  never  committed.  See 
Enoch's  Case,  5  Carrington  &  Payne,  639,  cited  ante  p.  574. 

The  prisoner  was  indicted  for  setting  fire  to  her  master's  farm  building.  She 
was  about  to  go  away  from  a  policeman,  but  he  prevented  her,  saying  she  was 
his  prisoner  upon  the  charge  of  this  arson.  She  desired  to  change  her  dress. 
He  said  she  might  do  so,  but  she  must  remain  in  custody ;  and  he  gave  her  into 
the  charge  of  Mrs.  Allen,  who  was  a  married  daughter  of  her  master,  but  did  not 
live  with  her  father,  and  had  no  control  over  the  prisoner  by  reason  of  any  rela- 

1  So  in  Green's  Case,  6  Carrington  &  Payne,  656,  where  the  prisoner,  before  making  the 
confession,  said :  "  If  his  handcuffs  were  taken  off  he  would  tell."  It  was  remarked  by  Taun- 
ton J.  that  he  believed  no  one  ever  made  a  confession  voluntarily  without  proposing  to  him- 
self some  advantage. 
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tion  of  master  and  servant.  Mrs.  Allen  went  with  her  into  a  laundry,  where  her 
clothes  were ;  but  both  Mrs.  Allen  and  the  prisoner  considered  that  the  latter  was 
in  custody.  Mrs.  Allen  said  to  her :  "  Jane,  I  am  very  sorry  for  you ;  you  ought 
to  have  known  better ;  tell  me  the  truth,  whether  you  did  it  or  no  ?  "  She  said : 
"I  am  innocent."  Mrs.  Allen  said:  "  Don't  run  your  soul  into  more  sin,  but 
tell  the  truth."  The  prisoner  then  confessed.  And  on  a  case  reserved  upon  the 
question  whether  the  confession  was  legally  admissible  in  evidence,  it  was  held 
that  there  was  no  threat  or  inducement,  and  no  sufficient  authority  on  the  part  of 
Mrs.  Allen  to  exclude  a  statement  made  in  consequence  of  any  inducement  to 
confess  held  out  by  her.  Regina  v.  Sleeman,  Dearsly  C.  C.  249.  "  This  case," 
observes  Mr.  Greaves,  "can  only  safely  rest  on  the  ground  that  there  was  no 
threat  or  inducement.  As  Mrs.  Allen  had  the  prisoner  actually  in  her  custody, 
she  clearly  was  acting  in  the  prosecution,  and,  as  such,  was  a  person  in  authority ; 
and  it  has  been  the  uniform  course,  where  a  private  person  has  actually  had  a 
prisoner  in  custody,  to  reject  confessions  obtained  by  any  threat  or  inducement 
used  by  him,  and  no  case  was  cited;  and  Kex  v.  Enoch,  ante  p.  574,  is  a 
direct  authority  against  it  on  this  point."  3  Russell  on  Crimes,  397  note. 
4th  ed. 

John  and  George  Parker  were  indicted  for  stealing  and  receiving  hops,  the 
property  of  Mr.  Walker.  Lamb,  a  policeman,  had  gone  to  George's  house, 
where  John  and  another  brother,  William,  then  were,  and  found  some  hops  in  a 
room  up  stairs.  Lamb  and  the  prosecutor  then  went  into  a  parlor,  where  John, 
George,  and  William  were.  Lamb  there  charged  William  and  John  with  steal- 
ing the  hops,  and  George  with  receiving  them,  knowing  them  to  have  been  stolen ; 
on  which  William  said :  "  Well,  John,  you  had  better  tell  Mr.  Walker  the  truth." 
Neither  the  prosecutor  nor  Lamb  dissented  from  or  remarked  on  William's  ad- 
vice. Whereupon  John  said :  "  I  will  tell  the  truth ;  I  did  take  some  hops,  and 
must  risk  it."  Lamb  then  took  the  three  to  the  Bridewell ;  and  on  their  way 
John  said,  of  his  own  accord :  "  I'll  tell  you  how  I  got  them  hops,"  &c.  Upon  a 
case  reserved,  which  stated  that  "  if  the  confession  was,  under  the  circumstances, 
receivable,  the  conviction  was  to  stand,"  the  conviction  was  affirmed.  Re- 
gina V.  Parker,  Leigh  &  Cave  C.  C.  42 ;  8  Cox  C.  C.  465.  It  was  objected  at 
the  trial  that  the  inducement  was  held  out  in  the  presence  of  the  prosecutor  and 
policeman,  and  acquiesced  in  by  them,  and  therefore  the  confession  was  not  ad- 
missible. The  sessions  overruled  the  objection,  on  the  ground  that  there  was 
no  threat  or  promise  held  out  by  any  person  in  authority  &c.  and  deferred 
sentence  until  the  opinion  of  the  Court  of  Appeal  should  have  been  taken  upon 
the  point  raised  by  the  prisoner's  counsel.  The  case  was  not  argued,  and  the 
court  only  said :  "  The  conviction  must  be  affirmed ;  "  and  as  it  cannot  be  pre- 
sumed that  the  court  intended  to  overrule  all  the  cases  by  which  it  has  been 
settled  that  an  inducement  held  out  in  the  presence  of  a  person  in  authority  is  the 
same  as  if  it  were  held  out  by  that  person,  it  must  be  taken  that  the  deci- 
sion proceeded  on  the  ground  that  desiring  a  prisoner  to  tell  the  truth  is  not  an 
inducement ;  and  this  view  of  the  case  renders  it  consistent  with  all  the  authorities. 
3  Russell  on  Crimes,  397  note.  4th  ed. 

The  following  is  the  judgment  of  Kelly  C.  B.  in  Regina  v.  Jarvis,  Law  Rep. 
1  C.  C.  96  ;  10  Cox  C.  C.  574  (1867)  :  "  While  it  is  our  duty  to  watch  with  a 
jealous  caution  the  rules  of  law  as  to  inducements  to  confess,  for  the  sake  of  pub- 
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lie  justice  we  must  not  allow  consideration  for  prisoners  to  interfere  with  the 
rules  or  decisions  of  courts  of  law.  In  this  case,  do  the  words  fairly  considered 
import  either  a  threat  of  evil  or  a  promise  of  good  ?  The  prisoner  was  called  up 
by  his  master  and  told :  '  Jarvis,  I  think  it  is  right  that  I  should  tell  you  that, 
besides  being  in  the  presence  of  my  brother  and  myself,  you  are  in  the  presence 
of  two  officers  of  the  police ;  and  I  should  advise  you  that  to  any  question  that 
may  be  put  to  you  you  will  answer  truthfully.'  Pausing  at  these  words,  they 
would  seem  to  operate  as  a  warning  rather  than  a  threat,  —  as  advice  given  by  a 
master  to  a  servant.  What  follows  ?  —  'So  that,  if  you  have  committed  a  fault, 
you  may  not  add  to  it  by  statin.;  what  is  untrue.'  These  words  appear  to  have 
been  added  on  moral  grounds  alone ;  there  was  no  inducement  of  advantage. 
Under  these  circumstances,  putting  no  strain'  one  way  or  the  other,  the  words 
amount  only  to  this  :  '  We  put  certain  questions  to  you ;  I  advise  you  to  answer 
truthfully,  only  that  you  may  not  add  a  fault  to  an  offence  committed,  if  any  has 
been  committed.'  With  reference  to  the  last  words,  '  Take  care ;  we  know 
more  than  you  think  we  know,'  these  amount  only  to  a  caution.  The  words, 
'  You  had  better  tell  the  truth,'  seems  to  have  acquired  a  sort  of  technical  mean- 
ing, importing  either  a  threat  or  a  benefit ;  but  they  were  not  used  in  this  case . 
The  words  that  have  been  used  import  only  advice  on  moral  grounds."  Willes 
J.  added:  "  The  case  would  have  been  different,  if  it  had  appeared  that  the 
words  used  were :  '  It  is  better  for  you  to  tell  the  truth.' " 

In  the  case  of  Rex  v.  Harris,  1  Moody  C.  C.  341,  where  the  admissibility  of 
a  parol  confession  was  reserved,  upon  other  grounds,  for  the  opinion  of  the 
twelve  Judges,  one  of  the  prisoners  said  to  Evans  (also  a  prisoner)  in  the  pres- 
ence of  the  magistrate,  and  when  the  examinations  were  about  to  be  taken : 
"  Speak  the  truth ;  you  may  as  well  speak  the  truth  as  not."  Evans  then  made 
a  statement,  which  was  taken  down  by  the  magistrate,  and  received  by 
Littledale  J.  in  evidence.  It  appeared  that  immediately  previous  to  these  words 
being  said  to  the  prisoner  the  magistrate  had  said  to  him :  "You  are  not  obliged 
■to  say  any  thing ;  there  is  no  compulsion." 

In  Nolan's  Case,  1  Crawford  &  Dix  C.  C.  74,  a  constable  told  the  prisoner 
that  his- father  had  been  charged  with  the  murder.  He  had  been  previously 
cautioned  not  to  criminate  himself,  as  the  witness  would  bring  it  all  against  him. 
The  prisoner  said  he  hoped  no  one  would  be  charged  with  the  crime  but  himself, 
and  then  made  a  confession.  Doherty  C.  J.,  having  conferred  with  Torrens  J., 
admitted  the  confession,  observing  that  although  such  announcement  was  likely 
to  act  upon  the  feelings  of  the  prisoner,  he  would  not  be  warranted,  on  that 
ground,  in  refusing  to  receive  it. 

In  Cain's  Case,  1  Crawford  &  Dix  C.  C.  37,  where  the  prisoner  was  indicted 
for  concealing  the  birth  of  her  child,  a  medical  witness  said  he  examined  the 
prisoner  in  custody,  and  found  that  her  breasts  were  full  of  milk ;  that  he  asked 
her  whether  she  had  not  recently  had  a  child,  and  added  that  if  she  refused  to 
tell,  he  would  examine  her  person  more  closely ;  the  prisoner  then  said :  "  It  is 
unnecessary  to  examine  me,  for  I  had  a  child."  Torrens  J.  admitted  this  con- 
fession, on  the  ground  that  the  witness  was  endeavoring  to  ascertain  a  fact  within 
his  own  province,  and  not  inconsistent  with  the  prisoner's  innocence,  and  that 
the  declaration  of  the  witness  was  not  a  threat  within  the  rule  which  excludes 
admissions.     See  this  ease  further,  post  §  XI. 
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In  Wright's  Case,  1  Lewin  C.  C.  48,  the  magistrate  told  the  prisoner,  on  his 
being  brought  up  for  examination,  that  "  his  wife  had  already  confessed  the 
■whole,  and  that  there  was  quite  enough  against  him  to  send  a  bill  before  a  grand 
jury."  He  then  asked  him  what  he  had  to  say  ?  The  prisoner  confessed.  The 
admission  of  this  confession  was  objected  to.  Parke  J.  admitted  it,  observing 
that  "  what  the  magistrate  said  was  rather  a  caution  than  a  menace." 

There  is  an  earlier  case  of  Rex  v.  Sexton,  Chetwynd's  Supplement  to  Burn, 
title  Confession,  p.  103,  decided  in  1822,  which  appears  irreconcilable  with  the 
law  as  above  stated,  but  the  authority  of  that  case  has  been  questioned.  1 
Deacon  Crim.  Law,  424,  427.  Roscoe  Crim.  Ev.  37.  2  Russell  Crim.  Law  (3d  ed.) 
827  note.  It  differs  from  other  cases  in  this  circumstance,  that  the  offer  to  con- 
fess came,  in  the  first  instance  from  the  prisoner  himself.  The  prisoner  said  to 
the  constable :  "  If  you  will  give  me  a  glass  of  gin  I  will  tell  you  all  about  it." 
The  officer  gave  the  prisoner  two  glasses  of  gin,  and  read  over  the  confession 
thus  obtained  to  the  prisoner  in  presence  of  a  magistrate,  who  told  him  that  the 
offence  with  which  he  was  charged  affected  his  life,  and  a  confession  might  do 
him  harm.  The  prisoner  said,  that  what  had  been  read  over  was  true,  and  signed 
the  paper.  Best  J.  considered  both  confessions  inadmissible :  That  "  the  second 
confession  would  have  been  admissible  if  the  magistrate  had  told  the  prisoner 
that  what  he  had  previously  said  to  the  officer  could  not  be  given  in  evidence 
against  him,  but,  for  want  of  this  information,  he  might  think  that  he  could  not 
make  his  case  worse  than  he  had  already  made  it,  and  under  this  impression 
might  have  signed  the  confession  before  the  magistrate."  As  to  the  latter 
ground  and  the  rejection  of  the  second  confession,  this  case  has  not  been  fol- 
lowed by  recent  cases ; '  and  the  rejection  of  the  first  confession,  which  was  made 
to  the  constable,  is  not  supported  by  subsequent  authorities.  Even  if  the  liquor 
given  is  sufficient  to  intoxicate  the  prisoner,  and  where  it  is  imputed  that  it  was 
given  for  that  purpose,  it  has  been  held  (Spilsbury's  Case,  7  Carrington  &  Payne, 
187,  per  Coleridge  J.*)  that  a  statement  made  by  a  prisoner  under  such  circum- 
stances is  not  therefore  inadmissible.^  It  must  either  be  obtained  by  hope  or 
fear.     The  circumstance  of  his  being  iutoxieated  is  matter  only  of  observation 

^  See  Howes's  Case,  6  Carrington  &  Payne,  404.  The  prisoner  was  told  by  the  magis- 
trate that  confessing  would  do  him  no  good;  but  he  did  not  tell  him  that  his  former  con- 
fession to  the  constable  would  have  no  effect,  or  that  it  could  not  be  given  in  evidence  against 
him.  Denman  C.  J.  admitted  the  confession.  See  also  Lingate's  Case,  1  Phillipps  Ev.  4S0, 
coram  Bayley  J. 

'  So  in  Vanghan's  Case,  Foster,  240,  B  State  Trials,  S.  C,  for  high  treason,  before  Holt 
C.  J.,  Treby  C.  J.,  Ward  C.  B.  &c.  a  statement  by  the  prisoner  of  a  material  fact,  relating  to 
the  principal  question  of  doubt  in  the  case,  whether  the  prisoner  was  a  subject  of  the  king  of 
England,  was  admitted  in  evidence  after  argument,  although  It  appeared  on  cross-exami- 
nation that  it  was  made  on  the  night  the  prisoner  was  arrested,  and  when  he  was  not  sober. 
Upon  the  next  morning,  he  positively  denied  the  fact  on  his  examination  before  the  magis- 
trate. 

8  Qusere,  on  the  ground  in  vino  Veritas.  1  Taylor  Ev.  §  804.  In  Commonwealth  v.  Howe,  9 
Gray,  110,  the  court  instructed  the  jury  that  evidence  of  intoxication  was  an  objection  to  the 
weight,  and  not  to  the  competency,  of  the  testimony;  and  that  if  the  defendant  was  so  much 
under  the  influence  of  liquor  as  not  to  understand  what  he  was  confessing,  they  should  dis- 
regard the  confessions  altogether.  These  instructions  were  held  to  be  entirely  right.  And  it 
was  also  held  that  the  defendant  might  Introduce  evidence  to  disprove  all  the  facts  which  he 
was  said  to  have  confessed. 
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by  the  judge  upon  the  weight  that  ought  to  attach  to  this  statement  when  it  is 
considered  by  a  jury.  It  seems  a  violent  presumption,  that  two  glasses  of  gin 
would  induce  a  prisoner  untruly  to  charge  himself  with  a  capital  felony.  The 
decision  is  the  more  remarkable,  as  the  offer  to  confess  came,  in  the  first  instance, 
from  the  prisoner.  There  was  no  promise  in  respect  to  the  prisoner's  escape 
from  the  charge,  or  his  being  let  out  of  custody.  The  principle,  as  is  remarked 
by  a  modern  text-writer  (1  Deacon  Crim.  Law,  p.  424  note),  in  which  a  con- 
fession is  inadmissible,  is  not  because  it  is  induced  by  some  temporary  indul- 
gence to  the  prisoner,  but  because  it  is  extracted  by  some  promise  of  forgiveness 
and  the  hopes  of  escaping  from  punishment.  The  promise  therefore  made  by 
the  officer  on  this  occasion  seems  more  to  have  affected  his  credit  as  a  witness 
than  to  have  been  such  as  wholly  to  exclude  the  evidence.  The  only  proper 
question,  as  Mr.  Justice  Coleridge  remarks,  in  a  case  already  cited  (Rex  v. 
Thomas,  7  Carrington  &  Payne,  346),  is  whether  the  inducement  held  out  to  the 
prisoner  is  calculated  to  make  his  confession  an  untrue  one.  So  Mr.  Justice 
Littledale  remarks  in  another  case.  Rex  v.  Court,  7  Carrington  &  Payne,  487. 
"The  object  of  the  rule  relating  to  the  exclusion  of  confessions,  is  to  exclude  all 
confessions  which  may  have  been  procured  by  the  prisoner  being  led  to  suppose 
that  it  will  be  better  for  him  to  admit  himself  to  be  guilty  of  an  offence  which  he 
really  never  committed."  But  the  remarks  of  Best  J.  in  regard  to  the  first  con- 
fession may  perhaps  be  deemed  extra-judicial,  as  there  was  another  ground  on 
which  the  learned  judge  dwelt  at  gre.ater  length,  and  on  which  the  confession  was 
rejected,  a  circumstance  not  generally  alluded  to  in  the  text-books.  The  con- 
fession was  not  taken  down  by  the  officer  from  the  lips  of  the  prisoner,  but  writ- 
ten down  from  recollection  after  he  left  the  prisoner.  The  learned  judge 
accordingly  said:  "We  have  not  the  confession  of  the  prisoner.  We  have  only 
the  officer's  recollection  of  it,  put  into  writing  when  the  prisoner  was  not  present, 
and  in  the  language  of  the  officer,  and  not  in  the  words  used  by  the  prisoner.  If 
a  confession  be  not  taken  in  writing  we  must  be  content  with  the  recollection  of 
the  witness  who  proves  it,  because  we  cannot  have  any  more  certain  account  of  it. 
I  will  receive  nothing  as  a  confession  in  writing  that  was  not  taken  down  from  the 
mouth  of  the  prisoner  in  his  own  words  —  nothing  that  he  says,  that  has  any  re- 
lation to  the  subject,  being  omitted,  or  any  thing  added  (but  as  to  this  remark, 
see  post  Harris's  Case,  1  Moody  C.  C.  341)  except  explanations  of  provincial 
expressions  or  terms  of  art.  The  reading  this  paper  to  the  prisoner,  and  his 
acknowledgment  that  it  was  correct,  does  not  remove  the  objection.  By  the 
change  of  language,  a  very  different  complexion  might  be  given  to  the  story  from 
what  it  had  when  it  came  from  the  mouth  of  the  prisoner,  and  which  he  might  not 
discover  when  it  was  read  over  to  him.  The  lower  order  of  men  have  but  few 
words  to  convey  their  meaning ;  and  they  know  as  little  of  expressions,  that  they 
are  not  in  the  habit  of  using,  as  if  they  belonged  to  another  language.  I  will  not 
receive  this  paper  in  evidence ;  and  I  hope  that  I  shall  not  find  a  police  officer 
again  employed  in  preparing,  either  the  depositions  of  witnesses  or  the  confes- 
sions of  prisoners."  Alderson,  counsel  for  the  prosecution,  said  that  Dallas  C. 
J.  had  refused  to  receive,  at  a  former  assize  at  Norwich,  a  confession,  because  it 
was  not  in  the  prisoner's  own  words.  MSS.  cited  in  Chetwynd's  Supplement  to 
Burn's  Justice,  title.  Confession,  p.  103. 
A  well-known  writer  on  the  law  of  evidence,  as  administered  in  English 
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courts  of  justice,  remarks,  "  that  the  cases  are  probably  rare  in  which  unfounded 
self-accusations  occur,  or  at  least  where  a  jury  would  be  misled  by  them  ;  and 
certainly,  the  rule  occasions,  in  a  multitude  of  instances,  the  escape  of  the  guilty. 
There  is  a  general  feeling,  which  seems  to  be  well-founded,  that  the  rule  has 
been  extended  much  too  far,  and  been  applied  in  some  cases  where  there  could 
be  no  reasonable  ground  for  supposing  that  the  inducement  offered  to  the  pris- 
oner was  sufficient  to  overcome  the  strong  and  universal  motive  of  self-preserva- 
tion."    1  Phillipps  Ev.  424. 

The  Scotch  law  is  much  less  scrupulous  on  this  subject.  In  a  work  of  high 
character,  on  the  Practice  of  the  Criminal  Law  of  Scotland,  it  is  said  that  con- 
fessions are  received  in  evidence,  or  rejected  as  inadmissible,  according  as  they 
are  or  are  not  entitled  to  credit.  A  free  and  voluntary  one  is  entitled  to  the 
highest  credit,  and  therefore  it  is  admitted  as  proof;  but  where  a  confession  is 
extorted  by  fear,  or  elicited  by  promises,  it  comes  in  a  much  more  questionable 
shape ;  still  it  is  admissible  by  our  practice,  leaving  its  credit  to  be  observed  on 
to  the  jury  by  the  counsel  for  the  prisoner,  if  it  was  given  under  circumstances 
which  throw  a  doubt  upon  its  credibility.  In  strong  cases  of  undue  influence  it 
should  be  altogether  set  aside ;  where  the  evidence  of  that  taint  is  not  so  strong, 
it  should  be  received,  reserving  its  credibility  for  the  jury,  who,  if  they  do  not 
deem  it  worthy  of  credit,  will  attach  no  weight  to  it  whatever. 

If  a  verbal  confession  has  been  made,  even  on  a  promise  of  safety  or  protection 
from  the  injured  party,  or  any  one  else,  except  the  public  prosecutor,  or  those 
acting  for  him,  it  may,  in  public  prosecutions,  be  proved  against  the  panel,  re- 
serving its  weight  and  credibility  for  the  jury.  The  objection  usually  urged 
against  verbal  confessions  is,  that  they  were  made  under  a  promise  of  safety  by 
some  one  whom  the  prisoner  was  entitled  to  consider  as  having  a  title  to  inter- 
fere in  the  matter.  Thus  nothing  is  more  common  than  for  a  prisoner  to  confess 
(upon  an  understanding,  express  or  implied)  to  the  party  injured,  that  he  is  not 
to  be  prosecuted ;  and  this  pledge  he  finds  himself  unable  to  redeem  when  the 
case  comes  to  be  insisted  on  by  the  public  authorities.  In  such  cases  the  rule  is, 
that  if  the  public  prosecutor,  or  any  person  identified  with  him,  as  the  procurator 
fiscal,  sheriff,  clerk  of  court,  or  the  like,  have  given  assurance  of  protection,  the 
confession  cannot  be  given  in  evidence ;  but  that  if  the  private  party  only,  or  an 
officious  third  person,  as  a  constable  or  sheriff  officer,  or  the  like,  has  given  such 
assurance,  it  cannot  exclude  the  proof  of  such  confession,  however  much  and 
justly  it  may  weaken  its  weight  with  the  jury.  The  principle  on  which  this 
is  founded,  is  the  same  as  that  which  lies  at  the  bottom  of  all  our  rules  on  the 
subject  —  namely,  that  it  is  not  in  the  power  of  a  private  party,  by  any  promises 
or  indiscretions  on  his  part,  to  tie  up  the  hands,  or  restrain  the  proof  of  the  pub- 
lic prosecutor.  By  so  doing  he  may  limit  or  restrain  himself,  but  he  cannot 
affect  those  to  whom  the  public  administration  of  criminal  justice  is  intrusted. 

In  England  it  is  held  that  a  confession,  though  extra-judicial,  if  duly  proved, 
is  of  itself,  without  the  aid  of  any  additional  circumstance,  sufficient  to  warrant 
the  conviction  of  a  prisoner.  This  being  the  strong  and  decisive  effect  which 
they  give  to  a  confession,  it  is  justly  held  by  them  that  such  a  confession,  to  be 
admissible,  must  be  proved  to  have  been  freely  and  voluntarily  made ;  and  that  it 
becomes  inadmissible  if  it  is  tainted  by  any  promises  of  pardon  or  application  of 
threats.     But  the  case  is  widely  different  in  this  country,  where  no  such  effect  is 
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given  to  a  confession,  how  deliberately  and  solemnly  soever  it  may  have  been 
made,  but  is  only  admitted  as  an  article  of  evidence,  to  be  taken  into  considera- 
tion with  the  other  proof  in  determining  on  the  guilt  of  the  prisoner.  When 
such  is  the  law,  it  is  reasonable  that  every  confession,  if  proved  by  credible  evi- 
dence, should  be  received  against  the  prisoner ;  provided  always,  that  it  was  not 
elicited  by  fraudulent  or  deceitful  promises  on  the  part  of  the  prosecutor ;  and 
such  accordingly  is  the  law  of  Scotland.  It  is  not  to  be  imagined  however, 
from  this  circumstance,  that  every  confession  of  a  prisoner  is  to  have  equal  weight 
with  a  jury,  or  that  they  are  not  entitled,  and  indeed  bound,  to  take  into  ac- 
count all  the  circumstances  under  which  it  was  given,  and  to  give  little  weight  to 
it,  or  throw  it  out  of  view  altogether,  according  as  these  circumstances  appear  to 
incline  less  or  more  against  the  admissions.  2  Alison's  Crim.  Law  of  Scotland, 
681,  582. 

Section  II.  A  confession  is  admissible  in  evidence,  although  an  inducement 
is  held  out,  if  such  inducement  proceeds  from  a  person  not  in  authority  over  the 
prisoner. 

In  Spencer's  Case,  7  Carrington  &  Payne,  776  (1837)  Parke  B.  said,  there 
was  a  difference  of  opinion  amongst  the  Judges  upon  this  point ;  but  in  a  subse- 
quent case  of  Eegina  v.  Sarah  Taylor,  8  Carrington  &  Payne,  734  (1839)  in 
which  Spencer's  Case  was  cited,  Patteson  J.  said:  "It  is  the  opinion  of  the 
Judges  that  evidence  of  any  confession  is  receivable,  unless  there  has  been  some 
inducement  held  out  by  some  person  in  authority ;  and  in  the  same  case  that 
learned  judge  said  that  he  would  have  received  in  evidence  the  statement  made 
by  the  prisoner,  to  one  who  was  not  the  prosecutor  nor  a  constable,  nor  in  office 
nor  authority,'  but  who  had  said  to  the  prisoner,  '  you  had  better  tell  how  you 
did  it,'  if  the  inducement  had  been  held  out  by  such  person  alone.''  In  that  case 
the  prosecutor's  wife,  who  was  also  the  mistress  of  the  prisoner,  having  been 
present  on  the  occasion,  the  learned  judge  held,  that  as  she  expressed  no  dissent, 
she  must  be  taken  to  have  sanctioned  the  inducement,  and  the  statement  was 
therefore  excluded.  The  cases  of  Rex  v.  Dunn,  and  Rex  v.  Slaughter,  4  Car- 
rington &  Payne,  643,  544,  in  which  Bosanquet  J.  held  that  "  any  person  telling 
a  prisoner  that  it  will  be  better  for  him  to  confess,  will  always  exclude  a  con- 
fession made  to  that  person,"  were  both  cited  on  this  occasion. 

In  Dunn's  Case,  the  witness,  to  whom  the  prisoner  wished  to  sell  the  book, 
which  he  was  indicted  for  stealing,  told  him,  "  he  had  better  tell  where  he  got  it." 
In  Slaughter's  Case,  the  confession  was  made  by  the  prisoner  to  his  fellow-work- 
man, who  told  him  "it  would  be  better  for  him  to  confess."  But  now  that  the 
opinion  of  the  Judges  has  been  expressed,  as  stated  by  Patteson  J.  in  Sarah 
Taylor's  Case,  it  seems  that  the  opinion  of  Bosanquet  J.,  in  the  last  two  cited 
cases,  cannot  be  considered  law.°  See  The  State  v.  Potter,  18  Connecticut, 
166,  179. 

1  Regina  v.  Sleeman,  Dearsly  C.  C.  249. 

2  The  same  might  probably  be  said  of  the  opinion  of  Parke  J.  after  conferring  with 
Littledale  J.  as  reported  in  Kingston's  Case,  4  Carrington  &  Payne,  387,  where  the  induce- 
ment was  held  out  by  a  surgeon  who  was  called  in  to  attend  the  prosecutrix,  to  whom  poison 
had  been  administered:  unless  i  person  in  that  character  can  be  considered  a  person  in 
authority,  or  unless  the  inducement  was  held  out  in  the  presence,  and  therefore  under  the 
implied  sanction  of  the  prosecutrix,  which  does  not  appear  in  the  very  short  report  of  the 
case. 
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Rex  V.  Row,  which  was  brought  before  the  Judges  in  1809,  Russell  &Ryan  C. 
C.  163,  is  the  leading  case  upon  the  admissibility  of  a  confession  made  to  a  per- 
son not  in  authority.  Whilst  the  constable  had  some  of  the  goods  which  were 
stolen,  and  the  prisoner  in  his  custody  to  take  to  the  Guildhall  before  the  magis- 
trates, some  of  the  neighbors,  who  had  nothing  to  do  with  the  apprehension, 
prosecution,  or  examination  of  the  prisoner,  officiously  interfered  and  admonished 
the  prisoner  "  to  tell  the  truth,  and  consider  his  family,"  which  was  a  large  one. 
No  answer  or  observation  was  made  thereon  by  the  constable,  nor  did  the  prisoner 
answer  them ;  but  he  desired  the  constable  to  call  upon  him  in  an  hour  at  the 
prison,  which  he  did,  and  there  the  prisoner  made  a  full  confession.  Chambre 
J.  received  this  confession  in  evidence.  The  question  was  brought  before  the 
Judges.  Nine  were  present:  EUenborough  C.  J.,  Mansfield  C.  J.,  McDonald 
C  B.,  Heath  J.,  Grose  J.,  Lawrence  J.,  Le  Blanc  J.,  Chambre  J.  They 
agreed  that  the  evidence  was  admissible  and  the  conviction  right ;  "  because  the 
advice  to  confess  was  not  given  or  sanctioned  by  any  person  who  had  any  con- 
cern in  the  business." 

In  Gibbons's  Case  the  witness,  who  was  attending  the  prisoner  in  the  capacity 
of  a  surgeon,  stated  that  he  held  out  no  threat  or  promise  to  induce  the  prisoner 
to  confess ;  but  that  a  woman,  who  was  present,  said  she  had  told  the  prisoner 
she  had  better  tell  all,  and  then  the  prisoner  made  the  confession  to  the  witness. 
Park  J.,  after  consulting  with  HuUock  B.,  laid  down,  "  that  as  no  inducement 
had  been  held  out  by  the  witness,  to  whom  the  confession  was  made ;  and  the 
only  inducement  had  been  held  out,  as  was  alleged,  by  a  person  having  no  sort 
of  authority,  it  must  be  presumed  that  the  confession  to  the  witness  was  a  free 
and  voluntary  confession.  If  the  promise  had  been  held  out  by  any  person  hav- 
ing any  offipe  or  authority,  as  the  prosecutor,  constable,  &c.,  the  case  would  be 
different ;  but  here  some  person,  having  no  authority  of  any  sort,  officiously  says, 
you  had  better  confess.  No  confession  follows ;  but  some  time  afterwards,  to 
another  person,  the  witness,  the  prisoner,  without  any  inducement  held  out,  con- 
fesses. They  (the  Judges)  had  not  the  least  doubt  that  the  present  evidence  was 
admissible."  The  prisoner  was  acquitted  on  other  grounds.  1  Carrington  & 
Payne,  97,  coram  Park  J. 

So  in  Hardwick's  Case,  before  Wood  B.  in  1811,  a  confession  made  before  a 
magistrate  was  objected  to  on  the  ground  that  the  wife  of  the  constable  had  told 
the  prisoner  previously  that  he  had  better  confess.  The  learned  judge  admitted 
the  confession.  This,  it  would  seem,  must  have  been  on  the  ground  that  the 
constable's  wife  was  not  a  person  having  authority.  1  Carrington  &  Payne,  98 
in  note. 

So  in  Tyler's  Case,  1  Carrington  &  Payne,  129,  tried  before  HuUock  B.  in 
1823,  a  confession  made  by  one  of  the  prisoners  to  a  constable  was  tendered  in 
evidence ;  it  was  objected  to  by  the  prisoner's  counsel,  who  wished  to  show  that 
the  prisoner,  being  locked  up  alone  in  a  room  at  a  public-house,  was  told  by  a 
man  that  the  other  prisoner  had  told  all,  and  he  had  better  do  the  same,  to  save 
his  neck ;  and  that,  on  this,  the  prisoner  confessed.  What  appeared  in  evidence 
however  was,  that  the  prisoner  said  that  "  a  man  had  told  him  he  had  better  tell 
all,  for  the  other  prisoner  had  confessed,  but  that  he  would  not  say  a  word,  for 
he  came  too  far  north.''  HuUock  B.  held  that  as  the  promise,  if  any,  was  by  a 
person  wholly  without  authority,  the  subsequent  confession  to  the  constable,  who 
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had  held  out  no  inducement,  must  be  considered  as  voluntary.  It  was  admitted, 
and  the  prisoner  was  found  guilty. 

It  is  true  that  in  these  cases  the  confession  was  not  made  to  the  person  who 
held  out  the  inducement,  which  has  been  said  to  make  a  distinction.  Note  to 
Gibbons's  Case,  1  Carrington  &  Payne,  98. 

But  the  ground  upon  which  the  Judges  put  their  decision  in  Row's  Case,  Rus- 
sell &  Ryan  C.  C.  153,  is  not  that  the  confession  was  made  to  one  person,  and 
the  inducement  held  out  by  another,  but  on  the  ground  that  the  advice  to  con- 
fess was  not  given  or  sanctioned  by  any  person  who  had  any  concern  in  the 
business. 

The  question  is,  was  the  confession  procured  by  an  inducement  which  led  the 
prisoner  to  suppose  that  it  would  he  Taetter  for  him  to  admit  himself  to  be  guilty 
of  an  ofifence  which  he  did  not  commit.  Per  Litttledale  J.,  7  Carrington  & 
Payne,  487.  If  the  inducement  was  so  calculated,  it  would  seem  that  the  in- 
fluence so  produced  would  continue  upon  the  mind  of  the  prisoner,  and  so  render 
inadmissible  a  confession  made  to  another  person  present  when  the  inducement 
was  made,  and  within  an  hour  after  such  inducement  held  out,  as  was  the  fact  in 
Row's  Case. 

In  a  note  to  the  last  edition  of  a  popular  text-book,  the  cases  of  Rex  v.  Up- 
church  and  Rex  v.  Simpson,  1  Moody  C.  C.  410,  466,  are  cited  as  if  they  were 
authorities  for  rejecting  a  confession,  although  the  inducement  is  held  out  by  a 
person  not  in  authority,  the  word  authority  being  applied  to  parties  having  power 
over  the  prisoner  as  masters,  &c.  Dickinson's  Quarter  Sessions,  by  Sergeant 
Talfourd  (1841)  525  note  (p.)  See  also  1  Phillipps  Ev.  (8th  ed.)  429.  But  it 
would  appear  that  in  both  these  cases  the  inducement  was  held  out  by,  or  with 
the  sanction  of,  a  person  in  authority.     See  ante  pp.  673,  676. 

In  Berigan's  Case,  Irish  Circuit  Rep.  177  (Cork  Lent  Assizes  1841)  the  pris- 
oner, who,  with  several  others,  was  indicted  for  a  burglary  and  larceny,  had 
sent  the  Bridewell  keeper  to  a  magistrate  to  tell  him  he  had  something  to  com- 
municate to  him.  The  magistrate  acted  at  this  interview  with  great  caution,  and 
warned  the  prisoner  not  to  say  any  thing  that  would  criminate  himself,  as  what  he 
said  would  be  taken  down  in  writing  and  made  use  of  against  him  on  his  trial. 
The  prisoner  replied,  he  did  not  care,  as  he  knew  that  the  witness  knew  all. 
Upon  cross-examination,  it  appeared  that  the  prisoner  had  been  confined,  after 
his  arrest,  in  the  same  cell  with  another  person  charged  with  the  same  crime, 
who  had  confessed  and  been  admitted  queen's  evidence ;  that  the  prisoner  was 
aware  of  this  ;  that  it  was  to  that  he  alluded  when  he  said  that  he  knew  that  the 
witness  knew  all ;  and  that  it  was  from  the  statement  made  by  the  person  who 
had  been  admitted  queen's  evjd'ence,  that  the  prisoner  was  examined  and  his  con- 
fession taken  down.  It  was  insisted  that,  under  these  circumstances,  the  confes- 
sion was  not  admissible,  as  the  caution,  given  by  the  magistrate,  did  not  appear 
to  have  had  the  effect  of  removing  from  the  prisoner's  mind  all  the  influences 
which  would  have  invalidated  the  confession,  and  that  there  was  a  reasonable 
cause  to  lead  the  prisoner  to  imagine,  that  if  he  made  a  confession,  he  would  be 
put  in  the  same  situation  with  the  other  person  who  had  done  so.  Crampton  J. 
after  a  lengthened  argument,  received  the  confession,  observing  that  the  magis- 
trate stated,  that,  as  far-  as  he  knew,  the  prisoner  came  forward  voluntarily ; 
that  a  mere  formal  caution  of  a  magistrate  would  not  be  sufficient  to  set  up  a  con- 


REGINA  V.  BALDRT.  BEGINA  V.  MOORE.  THE  QUEEN  V.  JOHNSTON.  587 

fession,  if  it  appears  that  such  confession  was  made  under  the  distinct  impression 
of  a  previous  promise  or  threat,  but  that  it  did  not  appear  that  there  was  any  pre- 
vious inducement  whatever.  If  there  were  any  threats  made  use  of  before,  or 
any  promises  held  out,  the  distinct  caution  given  by  the  magistrate  was  sufficient 
to  obviate  them.  It  was,  in  effect,  telling  the  prisoner  that  he  would  get  no 
benefit  from  his  confession,  and  that  he  should,  consequently,  dismiss  from  his 
mind  all  expectation  of  getting  any,  if  any  such  he  Bad.  In  the  above  case 
there  were  similar  confessions  made  by  all  the  prisoners,  under  circumstances 
precisely  similar.  They  were  accordingly  admitted.  The  prisoner  was  found 
guilty.  It  is  not  improbable  that,  in  this  case,  the  prisoner  was  induced  to  make 
the  confession,  by  what  his  fellow-prisoner  had  done,  and  by  his  having  been  ad- 
mitted as  queen's  evidence,  but  no  promise,  flbreat,  or  inducement  was  held  out 
by  any  person  in  authority,  "  calculated  to  make  his  confession  untrue."  Per 
Coleridge  J.  Thomas's  Case,  7  Carrington  &  Payne,  346. 

The  law,  in  this  respect,  is  stated  in  modern  text-books  in  terms  which  seem  at 
variance  with  the  preceding  authorities.  Thus  in  a  Treatise  on  the  Law  of  Evi- 
dence (2jStarkie,  36,  ed.  1842)  it  is  stated  that  a  confession  can  never  be  re- 
ceived in  evidence  where  the  defendant  has  been  influenced  by  any  threat  or 
promise.!  The  learned  writer  makes  no  distinction  between  inducements  by  per- 
sons in  authority  and  by  persons  not  in  authority.  In  support  of  this  proposition 
he  cites  Warickshall's  Case,  1  Leach  C.  C.  (4th  ed.)  263  ;  Hex  v.  Budd,  Copper, 
334 ;  and  2  Hawkins  P.  C.  ch.  46.  But  in  Warickshall's  Case,  at  the  Old  Bailey, 
in  1783,  coram  Nares  J.  present  Eyre  B.  the  confession  was  made  after  promises 
of  favor  held  out  by  the  prosecutor,  a  person  in  authority ;  and  the  remarks  of 
the  court  must  be  understood  accordingly.  This  case  therefore  does  not  appear 
to  support  the  proposition.  In  the  case  cited  by  Mr.  Starkie  from  Cowper,  334, 
Kex  V.  Rudd,  Lord  Mansfield  says :  "  The  instance  has  frequently  happened  of 
persons  having  made  confessions  under  threats  or  promises.  The  consequence, 
as  frequently  has  been,  that  such  examination  and  confessions  have  not  been  made 
use  of  against  them  on  their  trial."  But  this  observation  of  the  learned  judge, 
must  be  understood  secundum  subjectam  materiem ;  it  was  made  in  a  case,  where 
the  counsel  for  the  defendant  moved  to  have  his  client  bailed,  on  the  ground  of 
her  having  been  admitted  and  examined  as  a  king's  evidence  by  three  magistrates 
—  all  persons  in  authority — "under  the  faith  and  confidence  she  reposed  in 
them ;  and,  taking  it  for  granted  they  were  perfectly  acquainted  with  the  duty  of 
their  office,"  when  she  "  made  a  disclosure  of  every  thing  she  knew."  This  case 
then  falls  strictly  within  the  rule  as  already  submitted,  where  the  inducement  is 
held  out  by  a  person  in  office  or  authority.  Neither  will  Hawkins  be  found  to 
sanction  the  proposition  in  question.  In  a  note  in  the  sixth,  and  perhaps  in  an 
earlier  edition,  but  which  does  not  form  part  of  the  original  text,  and  is  not 
found  in  the  folio  edition,  it  is  laid  down,  in  reference  to  "  a  confession  of  the 
defendant,  taken  by  the  common  law,  upon  an  examination  before  the  Secretary 
of  State,  or  other  magistrates,  for  treason  or  other  crimes,"  that  "  the  identity 
of  these  examinations  must  be  proved  at  the  trial  before  they  can  be  read  in  ev- 
idence (Summary,  263) ,  and  if  they  are  not  proved  they  cannot  be  admitted 

1  It  is  remarkable,  that  this  work,  though  published  in  the  year  1842,  refers  to  but  few  of 
the  cases  on  the  law  of  Confessions,  decided  since  the  year  1834.  See  an  able  review  of  this 
work  in  The  London  Law  Magazine,  Vol.  27,  p.  162. 
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orally,  for  a  confession  being  the  strongest  proof  of  guilt,  requires  the  highest 
authenticity  (O.  B.  1785,  p.  861),  and  this  confession  must  be  without  menace  or 
undue  terror.  2  Hale  P.  C.  285."  The  writer  of  this  note  is  speaking  of  a  con- 
fession made  before  magistrates  or  persons  in  authority ;  and  the  passage  in 
Hale,  referred  to,  is  equally  restricted.  It  occurs  in  the  Pleas  of  the  Crown,  vol. 
2,  ch.  38,  p.  284.  In  reference  to  examinations  of  the  person  accused,  and  in- 
formations against  him,  it  is  said :  "  As  to  the  examination  of  the  prisoner,  it 
must  be  testified  that  he  did  it  freely,  without  any  menace  or  undue  terror  im- 
posed upon  him ;  for  I  have  often  known  the  prisoner  to  disown  his  confession 
upon  his  examination,  and  he  hath  sometimes  been  acquitted  against  such  his 
confession ;  and  the  reason  why  these  examinations  and  informations  are  allow- 
able in  evidence,  under  the  cautions  above  premised  is,  because  they  are  judges 
of  record  &c.  and  the  informations  before  them  upon  oath  are  authorized  and 
required  by  act  of  Parliament,  and  they  are  judges  of  the  crimes  upon  which 
informations  are  taken.''  I  have  given  the  whole  passage,  although  it  is  conver- 
sant about  informations  taken  against,  as  well  as  confessions,  made  by  a  prisoner, 
to  show  that  the  proposition  in  Hale  is  not  any  more  than  that  in  Cowper,  or  in 
the  note  to  Hawkins,  an  authority  for  the  proposition  laid  down  by  Mr.  Starkie, 
nor  opposed  to  the  qualified  rule  above  submitted.  It  is  stated,  without  qualifi- 
cation, in  a  modern  edition  of  Hawkins,  that  "  the  human  mind,  under  the  pres- 
sure of  calamity,  is  easily  seduced,  and  is  liable  in .  the  alarm  of  danger  to 
acknowledge  indiscriminately  a  falsehood  or  a  truth,  as  diflferent  agitations  may 
prevail.  A  confession  therefore,"  it  is  said,  "  whether  made  upon  an  official  ex- 
amination, or  in  discourse  with  private  persons,  which  is  obtained  from  the  de- 
fendant, either  by  the  flattery  of  hope,  or  by  the  impressions  of  fear,  however 
slightly  the  emotions  may  be  implanted  (O.  B.  1786,  p.  387),  is  not  admissible 
evidence ;  for  the  law  will  not  suffer  the  prisoner  to  be  made  the  deluded  instru- 
ment of  his  own  conviction."  This  is  not  any  part  of  the  text  of  Hawkins,  but 
is  introduced  into  the  margin  of  some  of  the  later  editions.  It  is  also  found  in 
one  of  the  later  editions  of  Gilbert  on  Evidence,  and  was  probably  inserted  by 
the  editor,  Lofft.  It  is  not  found  in  the  early  editions ;  and  it  is  said  that, 
"upon  search  in  the  Old  Bailey  papers,  as  above  cited,  the  passage  in  terms  is 
not  found,  though  the  words  may  have  been  used  by  Sergeant  Adair,  who  tried 
the  case  referred  to."    In  Rex  v.  Gilham,  1  Moody  C.  C.  p.  194  note. 

Mr.  Justice  Parke  has  said,  as  cited,  1  Phillipps  Ev.  424  (8th  ed.)  in  note, 
that  "  the  doctrine  of  inducements  has  been  carried  to  the  verge  of  common 
sense ; "  and  unless  a  line  is  drawn,  confining  the  effect  of  alleged  inducements 
to  those  held  out  by  persons  in  authority,  it  would  seem  that  the  doctrine  must 
become  wholly  indefinite,  aod  depend  upon  the  moral  opinion  of  each  individual 
judge,  rather  than  on  a  uniform  and  settled  rule  of  law. 

In  Hall's  Case  a  witness  was  produced,  who  said  that  the  prisoner  Hall  had 
desired  him  to  apply  to  the  justice  to  admit  him  as  a  witness  for  the  Crown ;  for 
"that  he  had  not  entered  the  house,  but  had  only  stood  at  the  door,  while  the 
other  two  prisoners  went  up  stairs  to  commit  the  felony."  It  was  objected,  that 
as  this  confession  was  made  with  a  view,  and  under  the  hope  of  being  thereby 
permitted  to  turn  king's  evidence,  it  was  not  admissible  against  the  prisoners, 
and  the  learned  judge  held  that  this  was  not  a  voluntary  confession,  and  rejected 
the  testimony.    2  Leach  C.  C.  659  (4th  ed.)  in  a  note,  coram  Adair  Sergeant, 
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Stafford  Spring  Assizes  1790.  This  case  is  -very  briefly  reported  in  a  note  of  the 
editor  to  Lambe's  Case.  It  does  not  appear  whether  the  statement  made  by  the 
prisoner  was  induced  by  a  hope  held  out  that  he  would  be  admitted  king's  evi- 
dence; nor  does  the  character  of  the  person. to  whom  the  confession  was  made 
appear.  The  prisoner  stated  the  facts  at  the  same  time  that  he  desired  the  wit- 
ness to  apply  to  have  him  admitted  king's  evidence.  The  confession  became 
immaterial,  as  a  subsequent  confession  before  the  magistrates  was  given  in  evi- 
dence, on  which  the  prisoner  was  convicted,  and  the  Judges  held  the  conviction 
right.  But  this  case  seems  to  be  overruled.  It  has  been  decided,  that  if  a  pris- 
oner makes  a  confession  with  the  hope,  held  out  by  a  person  not  in  authority, 
that  he  will  thereby  be  admitted  as  queen's  evidence,  the  confession  will  be  re- 
ceived against  him.  Regina  v.  Berigan,  Irish  Circuit  Rep.  177,  per  Crampton  J. 
And  the  same  result  will  follow,  though  his  hopes  have  been  excited  by  a  consta- 
ble or  other  officer,  if  on  the  trial  of  his  accomplices  he  refuses  to  make  a  full 
disclosure,  and  thus  violates  the  condition  on  which  his  claim  to  favor  can  alone 
rest.  Commonwealth  ».  Knapp,  10  Pickering,  491-495  (1830)  where  this  point 
is  fully  discussed.  See  also  Regina  v.  Boswell,  Carrington  &  Marshman,  684 ; 
Regina  o.  Dingley,  1  Carrington  &  Kirwan,  637 ;  Regina  v.  Blackburn,  6  Cox 
C.  C.  333. 

In  Regina  v.  Gillis,  11  Cox  C.  C.  69 ;  17  Irish  Law  Rep.  N.  S.  612,  the  pris- 
oner had  volunteered  a  statement  implicating  himself  and  others  in  the  Fenian 
conspiracy  to  a  constable  who  came  to  his  house  to  search  for  arms.  The  con- 
stable asked  the  prisoner :  *'  Had  he  any  objection  to  tell  that  to  the  superintend- 
ent ?  "  The  prisoner  said  he  had  not ;  whereupon  he  went  with  the  constable  to 
the  superintendent,  and  thence  to  a  magistrate,  where  he  made  an  information 
on  oath  to  the  same  effect.  The  prisoner  was  not  cautioned  in  the  usual  way, 
but  no  inducement  was  offered  to  him  to  make  the  information.  A  few  days  sub- 
sequently he  was  asked  to  come  and  hear  the  information  read  in  the  presence  of 
the  accused  persons.  He  went,  and  made  a  further  information,  and  on  that 
occasion  said:  "I  came  here  to  save  myself."  No  caution  was  given  on  this  oc- 
casion, and  he  was  bound  over  to  prosecute,  and  was  considered  by  the  magis- 
trate as  an  approver.  The  prisoner  was  not  then  in  custody,  nor  was  there  any 
charge  against  him.  Subsequently  he  refused  to  prosecute,  and  was  then  arrested, 
tried,  and  convicted.  At  the  trial  his  own  informations  were  received  against  him. 
Held,  Monahan  C.  J.  and  Keogh  J.  dissentientes,  that  the  informations  were  not 
properly  received,  and  that  the  conviction  was  consequently  bad.  But  by  Fitz- 
gerald B.  and  Deasy  B.,  the  first  information  was  rightly  received,  as  the  prisoner 
gave  no  intimation  of  the  expectation  under  which  he  made  the  information ;  but 
the  second  was  inadmissible. 

In  Thompson's  Case,  1  Leach  C.  C.  (4th  ed.)  Sf91  Hotham  B.  said:  "I  do 
not  like  to  admit  confessions,  unless  they  appear  to  have  been  made  voluntarily, 
and  wi.thout  any  inducement.  Too  great  a  chastity  cannot  be  preserved  on  this 
subject;  and  under  the  present  circumstances  the  prisoner's  confession,  if  it  was 
one,  ought  not  to  be  received."  But  in  this  case  the  inducement  was  held  out  by 
the  prosecutor,  the  receiver-general  for  the  county,  who  had  apprehended  the 
prisoner,  and  taken  him  to  his  house,  where  the  alleged  confession  was  made. 
The  words  which  the  witness  had  used  to  the  prisoner  were :  "  Unless  you  give 
me  a  more  satisfactory  account,  I  shall  take  you  before  a  magistrate."    So  in 
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Cass's  Case,  1  Leach  C.  C.  (4th  ed.)  293  note,  where  the  only  evidence  was  an 
alleged  confession,  Gould  J.  told  the  jury  they  must  acquit  the  prisoner ;  that 
the  slightest  hopes  of  mercy  held  out  to  induce  him  to  disclose  the  fact  was  suf- 
ficient to  invalidate  a  confession.  But  th,ese  remarks  must  be  taken  secundum 
subjectam  materiem.  The  prosecutor,  in  the  presence  of  a  constable,  who  was 
taking  the  prisoner  to  a  magistrate,  said  to  the  prisoner:  "  I  am  in  great  dis- 
tress about  my  irons ;  if  you  will  tell  me  where  they  are,  I  will  be  favorable  to 
you." ' 

In  regard  to  the  proposition  stated  in  this  section,  Mr.  Greenleaf  says :  "  Mr. 
Joy  maintains  the  unqualified  proposition  that '  a  confession  is  admissible  in  evi- 
dence, although  an  inducement  is  held  out,  if  such  inducement  proceeds  from  a 
person  not  in  authority  over  the  prisoner,'  and  it  is  strongly  supported  by  the 
authorities  he  cites,  which  are  also  cited  in  this  section.  See  Joy  on  Confessions, 
§  n.  p.  23-33.  His  work  has  been  published  since  the  first  edition  of  this 
book,  but  upon  a  deliberate  revision  of  the  point,  I  have  concluded  to  leave  it, 
where  the  learned  Judges  have  stated  it  to  stand,  as  one  on  which  they  were 
divided  in  opinion."     1  Greenl.  Ev.  §  223  note. 

In  South  Carolina  it  has  been  held,  that  where  the  prisoner,  after'  due  warning  of 
all  the  consequences,  and  the  allowance  of  sufficient  time  for  reflection,  confesses 
his  guilt  to  a  private  person,  who  has  no  control  over  his  person  or  the  prosecu- 
tion, the  confession  is  admissible  in  evidence,  although  the  person  may  have 
ability  and  influence  to  aid  him.  The  State  v.  Kirby,  1  Strobhart,  165.  In  de- 
livering the  opinion  of  the  court,  Evans  J.  said :  "But  where  the  confessions 
are  made  on  inducements  held  out  by  private  persons  having  no  authority  over 
the  prisoner  or  the  prosecution,  there  seems  to  be  no  satisfactory  conclusion  to 
be  drawn  from  the  authority  of  decided  cases,  so  as  to  lay  down  any  definite  rule 
which  can  be  applied  to  the  almost  infinite  variety  of  cases  which  occur.  The 
same  difficulty  does  not  exist  where  the  confessions  are  made  to  one  in  authority. 
There,  it  is  true,  the  rule  may  sometimes  fail  of  meeting  the  truth  on  account  of 
the  difference  in  age,  experience,  and  self-possession,  in  the  midst  of  the  most 
trying  and  difficult  position  in  which  man  can  be  placed ;  yet  in  general  it  has 
been  found  to  be  a  wise  rule  which  excludes  confessions  made  to  such  persons ; 
and  as  it  is  always  wise  to  narrow  the  bounds  of  discretion,  whenever  it  is  prac- 
ticable, it  has  been  adopted  as  a  rule.  But  in  the  case  of  confessions  made  on 
suggestions  of  benefits,  by  private  persons  having  no  authority,  the  difficulty  of 
laying  down  a  more  specific  rule  than  the  general  one,  that  the  confession  must 
be  voluntary,  has  suggested  the  idea  that  the  question  is  a  mixed  one  of  law  and 
fact,  and  that  it  must  be  left  in  a  great  degree  to  the  judge  to  decide  under  all 
the  circumstances,  whether  the  threats  or  inducements  were  such  as  to  overcome 
the  mind  of  the  prisoner.  1  Greenl.  Ev.  §  223.  That  seems  to  be  the  result  to 
which  the  more  modern  cases  lead ;  and  a  late  writer  on  the  subject  has  come  to 
the  conclusion,  that  a  confession  made  to  a  private  person  under  inducements 
held  out  by  him,  is  admissible.     Joy  on  the  Admissibility  of  Confessions,  §  II. 

1  In  a  note  to  the  second  volume  of  Sir  Gregory  Lewin's  Crown  Cases,  125,  the  learned 
editor,  after  referring  to  some  of  the  leading  cases  upon  the  suhject,  rightly  concludes  "  that 
the  cases  seem  to  establish  the  principle  that  where  a  confession  is  obtained  through  the  me- 
dium of  a  suggestion,  made  by  a  person  from  whom  the  prisoner  can  have  nothing  to  hope  or 
fear,  It  ought  to  be  received." 
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Section  III.  A  confession  is  admissible,  although  it  is  elicited  by  questions 
put  to  a  prisoner  by  a  magistrate,  constable,  or  other  person. 

In  Regina  v.  Mitk,  3  Foster  &  Finlason,  at  p.  823,  Mr.  Justice  Mellor  thus 
addressed  a  superintendent  of  a  police  station :  "I  think  the  course  you  pursued 
in  questioning  the  prisoner  was  e.fceedingly  improper.  I  have  considered  the 
matter  very  much.  Many  Judges  would  not  receive  such  evidence.  I  entirely 
disapprove  of  the  system  of  police  officers  examining  prisoners.  The  law  has 
surrounded  prisoners  with  great  precautions  to  prevent  confessions  being  extorted 
from  them,  and  the  magistrates  are  not  allowed  to  question  prisoners,  or  to  ask 
them  what  they  have  to  say ;  and  it  is  not  for  policemen  to  do  these  things.  It 
is  assuming  the  functions  of  the  magistrate  without  those  precautions  which  the 
magistrates  are  required  by  the  law  to  use,  and  assuming  functions  which  are  in- 
trusted to  the  magistrates,  and  to  them  only.  The  evidence  is  admissible,  but  I 
entirely  disapprove  of  this  way  of  obtaining  it."  See  also  Eegina  v.  Toole,  7 
Cox  C.  C.  248;  Regina  ».  Hassett,  8  Cox  C.  C.  611.  '.'No  cases,"  said  Mr. 
Justice  Foster,  "require  more  careful  scrutiny  than  those  of  disclosures  made 
by  a  party  under  arrest  to  the  officer  who  has  him  in  custody,  and  in  none  will 
slighter  threats  or  promises  of  favor  exclude  the  subsequent  confessions."  Com- 
monwealth V.  Curtis,  97  Massachusetts,  at  p.  578. 

The  leading  authority  upon  this  proposition  is  Rex  v.  Wild,  which  came  before 
the  Judges  on  a  case  reserved.  1  Moody  C.  C.  462  (1836).  It  is  very  briefly 
noticed  in  the  books  on  evidence,  and  as  it  is  a  leading  case,  and  appears  to  have 
been  overlooked  in  two  recent  cases,  it  is  given  here  at  some  length.  The  pris- 
oner was  tried  for  the  murder  of  Elizabeth  Smith,  by  drowning  her  in  a  pit  filled 
with  water.  He  was  a  boy  about  fourteenJ  years  old.  Elizabeth  and  her  sister 
.Martha,  one  three  years  old,  the  other  one,  were  both  drowned.  The  prisoner 
was  taken  into  custody  by  a  person  not  a  constable ;  and  while  in  the  inn,  to 
which  he  had  been  taken,  several  neighbors  were  in  the  room  and  asked  him 
questions  about  the  children.  A  witness  gave  the  following  evidence:  "I  told 
the  prisoner  to  kneel  down  and  tell  the  truth.  I  was  present  when  he  was  taken 
up.  Neither  I  nor  the  person  who  arrested  him  are  constables.  That  person 
took  him  into  the  parlor  and  began  to  question  him  how  the  children  came  to  get 
into  the  pit ;  whether  they  fell  or  were  put  in  ?  He  said  he  should  not  tell  them 
any  thing  about  it.  The  person  who  arrested  him  asked  him  if  he  would  tell 
any  one  else  if  he  would  go  out  of  the  parlor  ?  The  prisoner  said  nothing. 
The  other  then  went  out.  Isaid  to  the  prisoner :  Now,  kneel  you  down  by  the 
side  of  me  and  tell  me  the  truth.  He  did  kneel  down.  I  said  I  was  going  to 
ask  him  a  very  serious  question,  and  I  hoped  he  would  tell  me  the  truth  in  the 
presence  of  the  Almighty.  I  then  said.  Did  these  children  fall  into  the  pit  ?  I 
heard  him  say  something.  He  said  he  pushed  one  in  with  one  foot  and  the  other 
with  the  other,  but  not  purposely.  A  third  person  asked  him  if  he  had  any 
malice  or  revenge?  He  said  no."  At  a  meeting  of  all  the  Judges  in  Michael- 
mas term  1835,  except  Denman  C.  J.,  Vaughan  J.,  Boland  B.  and  Bosanquet  J. 
they  held  unanimously  that  the  confession  was  strictly  admissible ;  but  they  much 
disapproved  of  the  mode  in  which  it  was  obtained.  The  prisoner  was  transported 
for  life.  In  this  case  there  was  no  caution  given ;  the  statement  was  elicited  by 
questions,  and  those  questions  were  put  by  an  unauthorized  person. 

In  Rex  V.  Thornton,  which  came  before  the  Judges,  1  Moody  C.  C.  27  (1824) 
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a  confession  was  held  admissible,  made  by  a  boy  only  fourteen  years  old  to  a 
chief  officer  of  police,  by  whose  directions  he  had  been  apprehended  without  a 
warrant,  and  obtained  in  answer  to  questions  put  to  him  by  the  officer,  and  at 
a  time  when  the  boy  had  been  without  food  for  nearly  an  entire  day.  This  is  a 
very  strong  case.  The  officer  had  ordered  the  prisoner  to  Bridewell  of  his  own 
authority ;  and  soon  after  said  to  him,  that  "in  consequence  of  the  falsehoods  he 
had  told  and  the  prevarications  he  had  made,  there  was  no  doubt  but  he  had 
set  the  premises  on  fire ; "  and  he  asked  him  "if  any  person  had  been  concerned 
with  him  or  had  induced  him  to  do  it."  The  prisoner  said  he  had  not  done  it. 
The  officer  replied,  "he  would  not  have  told  so  many  falsehoods  if  he  had  not 
been  concerned'  in  it ;  and  he  again  asked  him  if  any  one  had  induced  him  to  do 
it  ?  "  The  boy  then  began  to  cry,  and  made  a  fuU  confession.  In  speaking  of 
the  falsehoods,  the  police  officer  referred  to  an  examination  of  the  prisoner  he 
had  himself  made.  Bayley  J.  thought  it  deserved  consideration,  whether  a  con- 
fession so  obtained,  when  the  detention  of  the  prisoner  was  perhaps  illegal,'  and 
when  the  conduct  of  the  officer  was  calculated  to  iotimidate,  was  admissible  in 
evidence,  and  reserved  the  point  for  the  opinion  of  the  Judges.  Seven  Judges 
held  the  confession  rightly  received,  on  the  ground  that  no  threat  or  promise  had 
been  used.  Best  C.  J.,  Bayley  J.  and  Holroyd  J.  were  of  a  contrary  opinion. 
It  does  not  appear  that  the  prisoner  was  cautioned  in  any  way.  The  statement 
was  elicited  by  a  police  officer  and  by  interrogatories,  and  those  interrogatories 
put  in  a  manner  and  under  circumstances  which  would  seem  calculated  to  in- 
timidate so  young  a  boy,  in  such  a  feeble  state  of  body,  as  he  must  have  been  at 
the  time  from  want  of  food.' 

In  Rex  V.  Gibney,  Jebb  C.  C  16,  in  which  the  twelve  Judges  of  Ireland,  in 
1822,  held  unanimously  that  the  confession  was  admissible,  it  was  elicited  by 
questions  put  by  two  constables,  in  whose  custody  the  prisoner  then  was  on  his 
way  to  jail.  One  asked  him :  "Did  you  kill  the  child?  "  the  other :  "  Were  you 
not  a  terrible  man  to  do  such  a  thing  ?  "  Both  these  questions  were  asked  before 
the  confession  was  made.  The  constables  told  him  several  times  before  he  confessed, 
what  a  terrible  offence  he  had  committed  —  that  it  was  a  terrible  thing  for  a  man 
to  murder  his  own  child. 

In  Rex  V.  Upchuroh,  1  Moody  C.  C.  465,  the  confession  was  made  in  answer 
to  questions  put  by  the  mistress  of  the  prisoner ;  but  this  does  not  appear  to 
have  been  considered  an  objection  to  its  admissibility  in  evidence,  either  by  the 
prisoner's  counsel  or  by  the  judge  (Parke  B.)  who  tried  the  case.' 

In  Kerr's  Case,  8  Carrington  &  Payne,  179,  it  appeared  that  a  policeman  had 
put  questions  to  the  prisoner,  a  female,  and  had  given  her  no  caution  that  her 
answers  would  be  used  in  evidence  against  her.  The  confession  was  admitted, 
and  the  prisoner  was  found  guilty.  Park  J.  said  that  there  did  not  appear  to 
have  been  any  thing  improper  in  the  conduct  of  the  policeman ;  though,  treating 
it  as  a  general  question,  it  was  better  that  it  should  not  be  done,  and  that  he 

1  At  the  same  assizes  at  which  Thornton's  Case  was  tried,  Holroyd  J.  held  that  the  mere 
fact  of  !i  confession  being  made  by  a  prisoner  while  in  unlawful  custody,  rendered  it  unavail- 
ing. Ackroyd  and  Warburton's  Case,  1  Lewin  C.  C.  49.  In  Thornton's  Case,  supposing  the 
custody  to  have  been  illegal,  the  officer  had  a  direct  interest  in  eliciting  a  confession  from  tlie 
prisoner,  to  gjve  him  an  excuse  for  the  apprehension  or  detainer  of  the  party. 

2  Eejected  on  another  ground,  ante  p.  578. 
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would  not,  if  placed  in  such  a  situation,  put  a  question  to  a  prisoner  without  a 
previous  caution.  The  counsel  for  the  prisoner,  although  he  animadverted  in 
strong  terms,  when  addressing  the  jury  upon  the  impropriety  of  questions  being 
so  put  by  a  policeman,  and  argued  that  the  practice  was  objectionable,  as  the 
questions  were  put  by  persons  for  the  most  part  uneducated,  and  at  a  time  when 
the  party,  to  whom  they  were  put,  was  in  a  state  of  confusion  and  alarm  at  being 
charged  with  an  act  of  felony,  did  not  contend  that  the  evidence  was  not  strictly 
admissible,  or  that  the  court  could  reject  it  upon  that  ground. 

In  a  case  upon  one  of  the  Irish  circuits,  Regina  v.  Francis  Hughes,  Armagh 
Spring  Assizes  1842,  coram  Crampton  J.  the  case  of  Regina  v.  Patrick  Hughes 
and  Margaret  Hughes  was  cited,  1  Crawford  &  Dix  C.  C.  116,  coram  Doherty 
C.  J.  as  opposed  to  the  law  above  submitted.  But  the  point  decided  in  that 
case  was  only  that  the  admission  of  the  prisoner  did  not  go  to  establish,  that  he 
was  aware  of  the  guilt  of  the  person  whom  he  was  charged  with  harboring  at  the 
time  when  that  person  remained  in  his  house.  The  observations  of  the  learned 
judge  therefore,  on  the  impropriety  of  an  unauthorized  person,  without  a  pre- 
vious caution,  interrogating  a  prisoner  with  respect  to  his  guilt  or  innocence, 
ought  not  it  would  seem  to  be  cited  as  a  decision  upon  the  admissibility  of  a 
confession  so  obtained.  Those  remarks  were  extra-judicial,  and  may  perhaps 
be  understood  in  the  sense  in  which  Park  J.  in  the  case  last  cited  expressed  his 
disapproval  of  police  officers  questioning  a  prisoner  without  a  previous  caution ; 
and  the  twelve  Judges,  in  Rex  «.  Wild,  before  cited,  expressed  their  disapproba- 
tion of  the  manner  in  which  the  confession  was  obtained.  So  Lord  Denman  C. 
J.  in  speaking  of  magistrates,  says :  "  That  before  they  receive  a  statement, 
they  ought  entirely  to  get  rid  of  any  impression  that  may  have  before  been  on 
the  prisoner's  mind,  that  the  statement  may  be  used  for  hisown  benefit."  Arnold's 
Case,  8  Carrington  &  Payne,  621. 

It  may  be  proper  that  the  police  authorities  should  forbid  the  practice  of  ques- 
tioning a  prisoner  by  a  constable ;  and  it  might  reasonably  induce  caution,  and 
perhaps  suspicion,  and  a  scrutinizing  jealousy  in  jurors  in  investigating  the 
credit  of  a  confession  obtained  by  such  a  person  through  such  means ;  but  the 
cases  before  the  twelve  Judges,  both  in  England  and  Ireland,  already  cited,  seem 
to  establish  that  statements  made  in  answer  to  questions  put,  without  any  cau- 
tion, and  by  a  person  who  has  no  authority  to  question  a  prisoner,  are  admissible 
in  evidence.  Their  admissibility  is  a  question  of  law  —  it  is  not  for  the  jury, 
but  only  for  the  court.  See  Nute's  Case,  Chetwynd's  ed.  of  Burn's  Justice,  cited 
post,  p.  602. 

In  a  case  upon  one  of  the  Irish  circuits,  Regina  v.  Devlin,  2  Crawford  &  Dix 
C.  C.  152,  coram  Burton  J.  who  consulted  with  Brady  C.  B.  where  a  prisoner 
was  indicted  for  knowingly  having  in  his  possession  copies  of  certain  passwords 
of  the  Ribbon  Societies,  and  a  sub-inspector  of  police,  who  found  the  prisoner 
in  custody  in  the  police  barrack,  brought  him  to  an  out-house  attached  to  the 
barrack  and  showed  him  the  papers,  and  asked  him  whether  he  knew  any  thing 
about  them  —  the  statement  of  the  prisoner  was  objected  to,  on  the  ground  that 
it  was  in  answer  to  an  interrogatory  put  by  an  unauthorized  person,  and  without 
any  caution  or  warning.  Burton  J.  is  reported  to  have  refused  to  admit  the  evi- 
dence. It  may  be  remarked  that  in  this  case  none  of  the  English  authorities  ap- 
pear to  have  been  brought  before  the  attention  of  that  very  learned  and  eminent 
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judge.  In  a  later  case,  Regina  v.  Francis  Hughes,  coram  Crampton  J.  Armagh 
Spring  Assizes  1842,  where  counsel  for  the  prisoner  objected  to  a  police  consta- 
ble being  asked  what  statement  the  prisoner  made  to  him  when  in  custody,  as  it 
appeared  that  such  statement  was  in  reply  to  questions  asked  by  the  constable, 
which  he  had  no  authority  to  ask,  and  was  not  justified  in  asking,  this  case  and 
Margaret  Hughes's  Case,  already  mentioned,  were  cited  in  support  of  this  ob- 
jection. The  learned  judge  (Crampton  J.)  said  "  he  had  frequently  had  occa- 
sion to  decide  this  question;  and  all  these  eases  had  been  before  him.  The 
confession  of  a  man  to  be  admitted,  is  not  to  be  extorted  by  fear  nor  educed  by 
flattery ;  but  where  a  prisoner  voluntarily  gives  it,  it  may  be  received,  whether 
the  questions  be  put  to  him  by  an  authorized  or  unauthorized  person.  Wherever 
the  declaration  is  voluntary  he  would  receive  it ;  and  that  the  doctrine  in  Wild's 
Case  was  the  true  one."  ' 

It  appeared  afterwards  that  the  statement  was  made  in  presence  of  a  magis- 
trate to  questions  asked  by  the  constable,  and  that  the  magistrate  expressly  cau- 
tioned the  prisoner.  It  was  therefore  unnecessary  to  decide  the  question ;  but 
the  law,  as  stated  by  the  learned  judge,  seems  concurrent  with  the  stream  of 
authorities.  ■• 

In  Regina  v.  Martin,  Armstrong,  Macartney  &  Ogle,  197,  a  policeman  who 
arrested  the  defendant  asked  him  at  the  time,  "had  he  any  of  the  things,"  al- 
luding to  the  stolen  articles.  To  this  question  the  prisoner's  counsel  objected, 
and  cited  Regina  v.  Devlin,  ubi  supra.  Burton  J.  said:  "In  that  case,  the 
prisoner  was  asked  as  to  his  knowledge  of  passwords,  an  answer  to  which  might, 
without  more,  have  criminated  himself  under  the  provisions  of  the  act  of  Parlia- 
ment. Besides,  there  the  prisoner  was  taken  into  a  stable,  and  in  that  retired 
place  questioned.  It  is  likely  that  a  judge  would  come  to  the  conclusion  that 
such  conduct  produced  in  the  prisoner's  mind  a  degree  of  fear  that  rendered 
his  admission  inadmissible  against  him.'  But  the  authority  of  Devlin's  Case 
has  recently  been  questioned.     1  Taylor  Ev.  §  804  note. 

In  respect  to  confessions  made  to  magistrates,  the  word  "  examination"  in  the 
act  seems  to  imply,  that  the  magistrate  has  a  legal  authority  to  put  questions  to 
the  prisoner,  as  to  the  facts  proved  against  him. 

The  old  act  of  Philip  and  Mary  also  required  justices  to  take  the  examina- 
tions of  prisoners.  A  contemporary  writer,  Lambard,  shows  how  the  law  was 
understood  shortly  after  the  statute  was  passed,  as  he  contrasts  its  harshness 
with  the  mild  spirit  of  the  common  law.  When  referring  to  that  statute  he  says  : 
"  There  also  you  may  see  if  I  am  not  deceived,  the  time  when  the  examination 
of  the  felon  himself  was  first  warranted  by  our  law ;  for,  at  the  common  law,  his 
fault  was  not  to  be  wrung  out  of  himself,  but  rather  to  be  proved  by  others." 
Eirenarcha,  ch.  21,  208.  So  Dalton,  in  his  Country  Justice,  ed.  1636,  folio,  cap. 
Ill,  p.  299,  says :  "  By  the  common  law,  NuUus  se  ipsum  tenetur  prodere ; 
neither  was  a  man's  fault  to  be  wrung  out  of  himself,  no,  not  by  examination 
only,  but  to  be  proved  by  others,  until  the  statute  of2&  3  Philip  &Mary,  ch.  10 
gave  authority  to  the  justices  of  peace  to  examine  the  felon  himself."  In  Rees's 
Case,  7  Carrington  &  Payne,  669,  part  of  the  prisoner's  statement  was  made  in 

1  MS.  from  the  short-hand  notes  of  John  Adair,  Esq.  barrister  at  law,  who  reported  the 
case  for  the  Crown.  See  also  the  opinions  of  the  same  learned  judge,  in  Regina  v.  Martin, 
Armstrong,  Macartney  &  Ogle,  198. 
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answer  to  questions  put  to  him  by  the  magistrates ;  but  it  was  afterwards  read 
over  to  him,  and  be  said  it  was  correct.  Lord  Denman  C.  J.  received  the  evi- 
dence notwithstanding  the  objection.  In  Bartlett's  Case,  7  Carrington  &  Payne, 
832,  on  an  indictment  for  murder,  the  examination  of  the  prisoner  before  the 
Biagistrate  was  objected  to,  on  the  ground  that  it  appeared  as  if  some  parts 
of  it  were  in  answer  to  questions  put  by  the  magistrate.  Bolland  B.  admitted 
the  examination,  saying,  that  it  could  not  be  rejected' upon  that  ground.  The 
prisoner  was  found  guilty.  So  in  an  earlier  case.  Rex  v.  Ellis,  Ryan  &  Moody 
N.  P.  C.  432,  tried  in  1826,  where  part  of  the  examination  was  elicited  by 
questions  put  by  the  magistrate,  and  the  prisoner's  counsel  objected  to  its  ad- 
missibility, on  this  ground,  and  Wilson's  Case  was  cited.  Holt  N.  P.  C.  697,  where 
Richards  C.  B.  was  reported  to  have  refused  to  admit  an  examinatidn  obtained 
in  a  similar  manner,  Littledale  J.  admitted  the  evidence ;  and  referred  to  a  case 
at  the  Carlisle  Spring  Assizes  1824,  cited  in  Starkie  on  Evidence,  in  which  Mr. 
Justice  Holroyd  had  received  it.  And  see  1  Greenl.  Ev.  (7th  ed.)  §  225 
note. 

Section  IV.  A  confession  is  admissible,  although  it  is  elicited  in  answer  to 
a  question  which  assumes  the  prisoner's  guilt,  or  is  obtained  hy  artifice  or  de- 
ception. 

Thus  in  Rex  v.  Thornton,  1  Moody  C.  C.  28,  a  chief  officer  of  police,  by 
whose  directions  the  prisoner  had  been  apprehended,  said  to  the  prisoner  in  cus- 
tody, that  "  from  the  falsehoods  he  had  told,  and  the  prevarications  he  had  made, 
there  was  no  doubt  but  that  he  had  set  the  premises  on  fire ;  "  and  after  ques- 
tioning him  whether  any  person  had  been  concerned  with  him,  added,  "  he  would 
not  have  told  so  many  falsehoods  if  he  had  not  been  concerned  in  it ; "  and  again 
asked  ' '  whether  any  person  had  induced  him  to  do  it  ?  "  The  prisoner  then 
made  a  confession.  Seven  out  of  ten  of  the  Judges  held  that  the  confession  was 
rightly  received. 

In  Burley's  Case,  the  prisoner  was  told  untruly,  and  as  an  artifice,  when  in 
jail,  that  his  accomplices  were  in  custody.  Upon  hearing  this,  which  was  said 
to  induce  a  confession,  he  confessed.  The  confession  wss  admitted  in  evidence. 
Cited  in  1  Phillipps  Ev.  427,  as  having  been  decided  in  Easter  term  1818 ;  men- 
tioned also  by  Roscoe  and  by  Starkie,  2,  23,  note  m  (ed.  1824)  ;  2,  13,  note  3 
(ed.  1842)  who  says  the  conviction  was  afterwards  approved  of  by  the  Judges. 
It  was  also  held  in  this  case  that  where  a  confession  is  made  with  the  view  and 
under  the  hope  of  thereby  being  admitted  king's  evidence,  and  the  party  after- 
wards refuses  to  give  evidence  on  the  trial  of  his  accomplices,  he  may  be  con- 
victed upon  such  confession.     2  Starkie  Ev.  13,  note  3.  ed.  1842. 

In  another  case  before  Littledale  J.  1  Phillipps  Ev.  427,  a  constable,  in  order  to 
extract  a  confession,  assumed  the  prisoner's  guilt,  and  asked  her,  "  how  she 
came  to  poison  her  uncle  ?  "  The  confession  was  received,  and  the  prisoner  was 
convicted. 

In  Rex  «.  Gibney,  Jebb  C.  C.  15,  already  cited  on  another  point,  where  the 
twelve  Judges  of  Ireland  were  unanimously  of  opinion  that  the  confession  was 
admissible,  the  expressions  used  by  the  constables  to  the  prisoner,  previous  to 
the  confession,  seem  to  assume  his  guilt.  One  of  them  said :  ' '  You  must  be  a  very 
unhappy  boy  to  have  murdered  your  own  child,  if  it  be  the  case."    Another  said : 
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"Were  you  not  a  terrible  man  to  do  such  a  thing?  What  a  terrible  offence  you 
have  committed !    It  is  a  terrible  thing  for  a  man  to  murder  his  own  child." 

But  in  a  case  on  one  of  the  Irish  circuits,  Regina  v.  Doyle,  coram  Bushe 
C.  J.  1  Crawford  &  Dix  C.  C.  396,  where  a  police  constable  stated  that  he 
visited  the  prisoner  in  jail  after  her  committal,  that  he  cautioned  her  against 
saying  any  thing  which  might  criminate  herself,  or  be  used  for  the  purpose 
of  convicting  her;  and,  that  after  having  done  so,  he  said  to  her:  "How  did  so 
much  of  your  blue  come  into  the  child's  stomach  ?  "  Bushe  C.  J.  refused  to 
receive  the  confession  in  evidence.  It  does  not  appear  that  any  one  of  the 
preceding  cases  was  brought  before  the  attention  of  the  court  in  this  case,  nor 
upon  what  ground  the  evidence  was  rejected,  whether  because  the  answer  was 
elicited  by  "a  question  put  by  a  constable,  or  on  the  ground  that  the  question 
assumed  the  prisoner's  guilt.  The  learned  judge  is  reported  as  having  said,  gen- 
erally, that  the  prisoner's  answer  to  this  interrogatory,  put  by  the  person  and  in 
the  manner  proved,  was  not  admissible  against  her.  It  is  submitted  that  this 
case  is  not  law.     See  1  Taylor  Ev.  §  804  note.  5th  ed. 

"No prisoner,  as  Lord  Denman  C.  J.  remarks  in  Arnold's  Case,  8  Carrington 
&  Payne,  622,  ought  to  be  entrapped  into  making  a  statement ; "  but  where  the 
confession  is  voluntary,  and  after  a  distinct  caution  from  the  oflSoer  not  to  say 
any  thing  which  may  criminate,  or  be  used  for  the  purpose  of  conviction,  it  would 
seem  that  there  is  no  inducement  held  out  to  the  prisoner  to  confess  himself  un- 
truly guilty,  which  is  the  test  of  the  admissibility  or  inadmissibility  of  a  confes- 
sion. Mr.  Phillipps,  in  commenting  upon  a  case,  where  evidence  similar  and 
stronger  in  degree  was  admitted,  observes :  "  There  was  no  reason  to  suppose, 
which  is  the  main  point  to  be.  considered,  that  the  inducement  held  out  was  cal- 
culated to  make  the  confession  an  untrue  one.''     1  Phillipps  Ev.  427. 

Section  V.  A  confession  is  admissible,  altTiough  it  does  not  appear  that  the 
prisoner  was  warned  that  what  he  said  would  be  used  against  him,  or  although  it 
appears  that  he  was  not  so  warned. 

As  to  the  examination  of  a  prisoner  by  a  magistrate,  the  statute  does  not  re- 
quire that  it  should  appear  upon  the  examination  that  the  magistrate  gave  any 
caution  to  the  witness,  9  Geo.  IV.  ch.  64,  §  2 ; '  and  if  the  prisoner  has  signed 
it,  it  is  not  necessary  to  produce,  on  the  part  of  the  prosecution,  either  the  mag- 
istrate before  whom  it  was  taken,  or  the  clerk  who  wrote  it  down,  to  state  that 
a  caution  was  given.  Proof  of  the  signature  of  the  prisoner  and  of  the  magis- 
trate is  strictly  sufficient.  Hopes's  Case,  7  Carrington  &  Payne,  136,  coram 
Vaughan  and  Patteson  JJ.  Taylor's  Case,  Ibid.  138,  coram  Patteson  J.  Rees'a 
Case,  Ibid.  669,  coram  Lord  Denman  C.  J.  Poster's  Case,  7  Carrington  & 
Payne,  148,  coram  Alderson  B.  Pikesley's  Case,  9  Carrington  &  Payne,  124, 
coram  Parke  B.  See  also  what  Abbott  C.  J.  says  in  Spencer's  Case,  1  Carring- 
ton &  Payne,  261,  and  2  Russell  (2d  ed.)  659.  In  Foster's  Case,  7  Carrington 
&  Payne,  149,  Bosanquet  J.  and  Alderson  B.  said,  in  reference  to  Lord  Hale's 
doctrine,  2  P.  C.  62,  284,  that  it  could  not  be  intended  that  the  magistrate  or 
his  clerk  must  be  called,  on  account  of  their  office ;  but  that  any  one  who  could 
show  that  the  examination  was  duly  taken  would  be  sufficient.  Parke  B.  in 
Pikesley's  Case,  9  Carrington  &  Payne,  124,  says,  in  respect  of  depositions 

1  See  also  the  form  in  Hayes's  Digest  of  the  Criminal  Statute  Law  of  Ireland  (ed.  1842)  259. 
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against  a  prisoner,  "  that  in  so  serious  a  case  "  (the  prisoner  was  indicted  for  an 
unnatural  offence)  "  it  was  very  desirable  the  magistrate  should  be  present, 
although,  in  point  of  law,  it  was  not  necessary."  In  Court's  Case,  7  Carritigtgn 
&  Payne,  487,  the  magistrate,  before  whom  the  examination  was  taken,  only  said, 
he  held  out  no  inducement  to  the  witness  —  he  told  him  "to  be  sure  to  tell  the 
truth,"  Littledale  J.  received  it  in  evidence.  So  in  confessions  made  to  consta- 
bles or  others,  it  is  not  only  unnecessary  to  prove,  on  the  part  of  the  prosecu- 
tion, in  order  to  render  a  confession  admissible,  that  the  prisoner  was  cautioned, 
or  told  that  what  he  would  say  would  be  used  in  evidence  against  him ;  but  such 
confession,  if  voluntary  and  free,  is  admissible,  although  it  appears  that  he  was 
not  cautioned.  Thornton's  Case  and  Wild's  Case  before  the  Judges,  already 
cited,  establish  this.  In  Long's  Case,  6  Carrington  &  Payne,  179,  where  the 
constable,  on  taking  the  prisoner,  told  her  that  "  the  charges  were  made  against 
her  by  the  accessory,  and  that  there  was  a  serious  oath  against  her  that  she  had 
set  fire  to  the  ricks,"  whereupon  the  prisoner  made  a  statement,  it  is  evident, 
from  the  report  of  the  case,  that  no  caution  was  given.  In  Richard's  Case,  5 
Carrington  «&  Payne,  318,  a  confession  was  received,  made  to  a  constable 
without  any  caution,  whilst  he  had  the  prisoner,  a  girl  of  about  fifteen  years 
of  age,  in  his  custody,  and  was  taking  her  to  a  meeting  of  the  magistrates, 
although  an  inducement  to  confess  had  been  held  out  to  the  prisoner  on 
the  preceding  evening  by  the  prosecutrix.  In  Rex  v.  Gibney,  Jebb  C.  C. 
15,  17,  18,  20,  already  cited  on  another  point,  it  appeared  that  the  consta- 
ble, in  answer  to  whose  question  the  confession  was  elicited  from  the  prisoner  in 
custody,  did  not  tell  the  prisoner  that  what  he  said  he  would  give  in  evidence ; 
nor  was  he  told  the  consequences  of  such  confession ;  and  one  of  the  constables 
said,  in  his  examination  on  the  trial,  that  he  believed  the  prisoner  was  not  aware 
that  it  would  be  given  in  evidence  against  him ;  but  as  neither  threat  nor  hope 
was  held  out,  the  Judges  were  unanimously  of  opinion  that  the  confession  was 
rightly  received. 

In  the  case  of  Rex  ».  Magill,  on  an  indictment  for  felony,  the  confession  taken 
by  a  magistrate  on  an  examination  of  the  prisoner,  was  received,  although  the 
magistrate  admitted  he  had  not  warned  the  prisoner  of  the  legal  consequences  of 
making  such  statement.  McNally  on  Evidence  38,  Trinity  Summer  Assizes  1799, 
coram  Chamberlain  J.  This  case  is  referred  to  in  Phillipps  on  Evidence.  So 
in  Layer's  Case,  8  Modern,  89 ;  16  Howell's  State  Trials,  215,  cited  in  Lambe's 
Case,  2  Leach  C.  C.  (4th  ed.)  559,  it  does  not  appear  that  any  caution  was  given 
to  the  prisoner  before  the  Privy  Council. 

The  practice  of  telling  a  prisoner  not  to  say  any  thing  to  criminate  himself, 
is  not  recognized  by  law.  In  Arnold's  Case,  8  Carrington  &  Payne,  622,  Lord 
Denman  C.  J.  says :  "  The  frequent  warnings  given  to  prisoners  not  to  say  any 
thing  that  may  criminate  themselves,  renders  it  necessary  for  me  to  set  right 
a  prevalent  error  on  this  subject."  The  proper  course  of  proceeding  on  the 
part  of  the  magistrate  is  thus  stated  by  Gurney  B.  in  Greene's  Case,  5  Car- 
rington &  Payne,  312 :  "  To  dissuade  a  prisoner  from  confessing  is  wrong. 
He  ought  to  be  told  that  his  confession  will  not  operate  at  all  in  his  favor ;  that  he 
must  not  expect  any  favor  because  he  makes  a  confession  ;  that  if  any  one  has 
told  him  it  will  be  better  for  him  to  confess,  or  worse  if  he  does  not,  he  must  pay 
no  attention  to  it ;  and  that  any  thing  he  says  to  criminate  himself  will  be  used  as 
evidence  against  him  on  his  triaL    Afler  that  admonition  he  ought  to  be 
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left  entirely  to  himself,  whether  he  will  make  any  statement  or  not;  but  he 
ought  not  to  be  dissuaded  from  makmg  a  perfectly  voluntary  confession, 
because  that  is  shutting  up  one  of  the  sources  of  justice."  So  in  Ar- 
nold's Case,  Lord  Denman  C.  J.  says,  a  prisoner  is  not  to  be  entrapped 
into  making  a  statement ;  but  when  he  is  willing  to  make  one,  it  is  the  duty 
of  magistrates  to  receive  it;  but  magistrates,  before  they  do  so,  ought  en- 
tirely to  get  rid  of  any  impression  that  may  have  been  before  on  the  prisoner's 
mind  that  that  statement  may  be  used  for  his  own  benefit ;  and  the  prisoner 
ought  also  to  be  told  that  what  he  thinks  fit  to  say  will  be  taken  down,  and 
may  be  used  against  him  on  his  trial.     8  Carrington  &  Payne,  622. 

An  omission  however  in  this  respect,  will  not,  as  appears  from  the  preceding 
cases,  render  a  confession  inadmissible.' 

Section  VI.  A  confession  is  admissible  where  it  is  induced  by  spiritual  exhor- 
tation or  persuasion  to  confess,  not  held  out  with  any  view  of  temporal  benefit. 

The  case  of  Rex  v.  Eadford  seems  at  variance  with  this  position.  Coram  Best 
C.  J.  Exeter  Summer  Assizes  1823,  cited  by  Mr.  Moody  (ex  relatione  Coler- 
idge) counsel  for  the  prisoner,  in  Rex  v.  Gilham,  1  Moody  C.  C.  at  p.  197.  It 
appeared  that  a  clergyman  had  prevailed  on  the  prisoner  to  confess,  by  dwelling 
on  the  heinousness  of  the  crime  with  which  he  was  charged,  and  the  denunciations 
of  Scripture  against  it,  without  giving  him  any  caution  that  his  confession  would 
be  used  in  evidence  against  him.  The  judge  refused  to  allow  the  clergyman  to 
state  the  confession,  saying,  that  he  thought  it  dangerous,  after  the  confidence 
thus  created,  which  would  throw  the  prisoner  off  his  guard,  and  after  the  impres- 
sion thus  produced,  to  allow  what  he  then  said  to  be  given  in  evidence  against 
him.  This  case  was  decided  on  the  Western  Circuit ;  but  it  is  said,  in  argu- 
ment,' that  the  case  was  not  decided  on  the  ground  above  stated,  but  that  the 
judge  thought  it  was,  in  that  case  improper  in  the  clergyman  to  violate  the  con- 
fidence reposed  in  him  by  the  prisoner,  and  he  expressed  a  strong  opinion  to  that 
effect,  and  as  the  evidence  was  not  wanted  for  the  Crown,  it  was  not  pressed,  and 
the  prisoner  was  convicted  without  it.'    It  seems  difficult  to  maintain  this  case 

1  It  is  remarked  in  respect  of  the  law  of  evidence  as  administered  in  England,  and  con- 
trasted with  that  of  other  countries,  that  "  those  English  justices  of  peace,  who  seem  alarmed 
at  the  least  chance  of  hearing  truth  from'  a  culprit,  and  so  earnestly  entreat  him  to  disclose 
nothing  that  can  ever  tend  to  bring  guilt  home  to  him,  are  rather  to  be  admired  for  romantic 
generosity  than  for  wisdom,  or  any  beneficial  consequences  resulting  from  that  conduct 
to  the  public.  Innocence  may  be  deprived  of  great  advantages  if  deterred  from  promptly 
telling  its  own  unvarnished  tale.  To  keep  back  full  information  is,  in  some  events,  nearly 
equivalent  to  confessing  guilt;  and  the  warning,  which  prevents  the  story  from  being  related 
at  the  earliest  moment,  may  prevent  it  from  producing  at  any  time  its  just  effect.  But  sup- 
posing that  the  culprit,  eager  for  his  release,  should  choose  to  commit  himself  by  falsehoods, 
or  betray  real  facts  which  go  to  his  conviction,  we  cannot  conceive  that  any  harm  is  done. 
Between  the  opposite  methods  of  compulsive  interrogation  and  an  indiscriminate  injunction 
of  silence,  common  sense  suggests  a  middle  course,  which  leaves  the  party  to  judge  and  act 
for  himself.  If  he  is  blessed  with  self-command,  and  is  in  possession  of  the  means  of  at  once 
refuting  his  pursuers,  why  should  his  vindication  be  delayed?  But  as  he  may  be  incompe- 
tent to  do  so,  or  unprovided  with  the  necessary  proofs,  let  him  be  calmly  told  by  the 
magistrate  that  no  unfair  inference  will  be  drawn  from  his  reserving  his  defence  for  a  more 
convenient  season."  —  Edinburgh  Beview,  March  1824. 

3  Sir  William  Webb  FoUett,  in  argument  in  support  of  the  conviction  in  Eex  «.  Gilham,  1 
Moody  C.  C.  at  p.  202. 

'  In  Rex  V.  Sparkes,  on  an  indictment  for  a  capital  offence,  tried  by  Buller  J.  on  the  North- 
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on  the  ground  first  above  stated,  that,  because  "a  confidence  is  created"  be- 
tween the  clergyman  and  the  prisoner,  and  because  the  prisoner  "  is  thus  thrown 
off  his  guard,"  his  confession  is  not  admissible  in  evidence.  It  has  been  held, 
that  although  a  witness  says  to  the  prisoner  that  the  confession  shall  go  no  fur- 
ther (Thomas's  Case,  7  Carrington  &  Payne,  345)  or  even  takes  an.  oath  that 
he  will  not  mention  what  the  prisoner  says  (Shaw's  Case,  6  Carrington  & 
Payne,  373)  and  thus  induces  him  to  confess,  this  does  not  make  the  confession 
inadmissible,  although  a  confidence  is  thus  created  in  the  mind  of  the  prisoner, 
and  he  is  thrown  off  his  guard.  If  an  accomplice,  who  is  indicted  as  an  accessory 
before  the  fact  in  a  capital  case,  receives  a  promise  from  the  attorney  general 
that  he  shall  not  be  farther  prosecuted  if  he  will  become  a  witness  for  the  govern- 
ment, and  makes  a  full  disclosure,  and  upon  such  promise  makes  a  confession,  but 
afterwards  refuses  to  testify,  he  may  be  put  on  his  trial ;  and  this  confession  is 
admissible  in  evidence  against  him.  Commonwealth  v.  Knapp,  10  Pickering, 
478,  485-495. 

The  true  question  seems  to  be,  does  such  confidence  render  it  probable  that  the 
prisoner  should  be  thus  induced  untruly  to  confess  himself  guilty  of  a  crime  of 
which  he  was  innocent.'' 

The  object  with  which  the  law  admits  a  confession  in  any  case  in  evidence  is  to 
obtain  truth.  The  only  ground  on  which  a  confession  is  rejected  is,  that  the  cir- 
cumstances under  which  it  was  obtained  have  a  tendency  to  falsehood ;  and 
therefore  the  object  with  which  it  is  admitted,  instead  of  being  secured,  is  likely 
to  be  frustrated.  If  any  hope  or  fear  acts  upon  the  mind  of  a  prisoner,  and  in- 
duces him  to  make  an  untrue  confession,  such  confession  is  more  likely  to  de- 
feat than  to  secure  the  ends  of  justice.  But  if  a  confession  flows,  in  the  language 
of  the  court  in  Warrickshall's  Case,  1  Leach  C.  C.  263  (4th  ed.)  "from  the 
strongest  sense  of  guilt,  it  is  admitted  as  proof  of  the  crime  to  which  it  refers." 
It  seems  difficult  to  imagine  that  a  man  under  spiritual  convictions,  and  the  in- 
fluence of  religious  impressions,  would  therefore  confess  himself  guilty  of  a  crime 
of  which  he  was  not  guilty ;  or  that  a  man,  under  a  strong  sense  of  his  spiritual 
relations  with  God,  could  hope  to  please  God  by  a  falsehood ;  that  "  a  confidence 
created"  between  him  and  his  pastor,  or  the  "being  thrown  off  his  guard"  by 
this  confidence,  should  induce  him  —  not  to  confess  (that  it  might  naturally 
do  if  he  were  guilty),  but  induce  him  to  confess  falsely.  Such  spiritual  convic- 
tions, or  spiritual  exhortations,  seem,  from  the  nature  of  religion,  the  most  likely 
of  all  motives  to  produce  truth.  They  are  therefore  of  a  class  entirely  differ- 
ent from  those  that  exclude  confessions.     A  confession  is  excluded  because  the 

em  Circuit,  the  prisoner,  a  Roman  Catholic,  had  made  a  confession  before  a  Protestant  cler- 
gyman, which  was  admitted  in  evidence  on  the  trial,  and  the  prisoner  was  convicted  and 
executed.  This  case  is  cited  by  Garrow  in  Dubarre  v.  Livette,  1  Peake  N.  P.  C.  109,  at 
Guildhall,  1791.  Lord  Kenyon  C.  J.,  who  tried  the  latter  case,  said  that  he  should  have 
paused  before  he  admitted  that  evidence.  In  Broad  v.  Pitt,  3  Carrington  &  Payne,  519,  Best 
C.  J.  said,  that  the  privilege  of  not  disclosing  communications  does  not  apply  to  clergj-men ; 
"but,"  he  added,  "  I,  for  one,  will  never  compel  a  clergyman  to  disclose  communications 
made  to  him  by  a  prisoner;  but  if  he  chooses  to^disclose  them  I  shall  receive  them  in  evidence." 
This  observation  was  however  extra-judicial.  The  learned  judge  added  further:  "  The  case 
of  privilege  does  not  apply  to  clergymen  since  the  decision  the  other  day  in  Gilham's 
Case."  Carrington  Suppl.  51,  Qusere,  was  this  point  decided  in  Rex  v.  Gilham,  1  Moody 
C.  C.  197  ? 
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motive  which  induces  it  is  calculated  to  produce  untruth,  —  because  it  is  likely 
to  lead  to  falsehood.  If  temporal  hopes  exist,  they  may  lead  to  falsehood.  Spir- 
itual hopes  can  lead  to  nothing  but  truth. 

A  writer  of  character  on  the  criminal  law  of  Scotland  observes,  in  reference  to 
this  subject  (2  Alison  on  the  Grim.  Law  of  Scotland,  686)  :  "  If  confessions  are 
made  to  a  jailer  or  magistrate  in  consequence  of  the  exhortations  of  a  clergy- 
man, these  are  rightly  received  as  evidence,  because  law  cannot  inquire  into  the 
conscientious  motives  which  may  influence  a  guilty  man  to  unburden  his  con- 
science." The  object  of  the  rule  relating  to  the  exclusion  of  confessions  is  to  ex- 
clude all  confessions  which  may  have  been  procured  by  the  prisoner  being  led  to 
suppose  that  it  will  be  better  for  him  to  admit  himself  to  be  guilty  of  an  offence 
which  he  really  never  committed.  Per  Littledale  J.,  7  Carrington  &Payne,  487. 

Upon  principle  therefore  it  would  seem  that  the  opinion  of  the  learned  judge 
in  Radford's  Case  is  not  law ;  but  there  is  very  high  authority  upon  this  question. 
Hex  V.  Gilham  is  the  leading  case,  1  Moody  C.  C.  187  (1828).  It  is  not  accu- 
rately abstracted  in  any  of  the  text-books,  and  is  therefore  given  here  at  some 
length.  The  prisoner  was  tried  and  convicted  for  murder.  He  had  been  ex- 
amined as  a  witness  at  the  inquest  on  Monday,  and  was  examined  before  the 
mayor  at  several  times.  The  day  after  he  was  apprehended,  which  was  on 
Wednesday  morning,  several  articles  belonging  to  the  person  in  whose  house  the 
prisoner  and  deceased  had  lived  as  servants,  were  found  in  a  room  hired  by  the 
prisoner ;  and  being  opened  in  the  town-hall,  in  presence  of  the  prisoner,  he 
went  to  the  jailer  and  said :  "  Well,  they  will  hang  me  for  this,  I  know  ;  but  I 
thank  God  I  am  innocent  of  the  murder."  The  jailer  said  to  him :  "  Don't  add 
lies  to  crime."  On  the  following  morning  the  jailer  said  to  the  prisoner,  who 
appeared  very  much  distressed  that  he  should  not  be  doing  his  duty  if  he  did 
not  tell  him  that  it  was  his  firm  opinion  that  he  was  the  man  who  did  the  deed. 
The  prisoner  clasped  his  hands  together ;  the  jailer  said :  "  It  is  done  now :  and 
cannot  be  helped."  The  prisoner  said :  "  No,  it  cannot."  The  jailer,  after  point- 
ing out  to  the  prisoner  several  passages  in  the  Church  of  England  prayer-book, 
particularly  the  opening  sentences  of  the  service,  told  him  if  he.  wished  to  have  a 
spiritual  adviser  he  would  endeavor  to  get  him  one.  After  some  conversation, 
the  prisoner  expressed  a  wish  to  see  the  chaplain  of  the  jail.  The  chaplain  asked 
him  why  he  sent  to  him  ?  The  prisoner  answered,  to  read  and  pray  with  him. 
The  chaplain  then  explained  to  him  the  nature  of  true  repentance,  and  that  it  was 
not  a  mere  acknowledgment  of  sin,  but  a  deep  search  into  ourselves,  and  when 
we  found  ourselves  defaulters,  to  confess  the  same  before  God.  He  told  him  also 
that  before  God  it  would  be  better  for  him  to  confess  his  sins.  On  his  exami- 
nation as  a  witness  in  the  case,  he  said  that  he  mentioned  "  before  God"  every 
time  he  used  the  word  ' '  confessing."  He  also  told  him  that  next  to  confessing 
before  God,  a  most  important  part  of  the  duty  of  repentance  was  to  repair,  by  all 
means  in  his  power,  the  injuries  he  had  done  to  his  fellow-creatures,  and  any  in- 
jury done  to  the  laws  of  his  country.  These  matters  were  urged  upon  religious 
consideration,  and  on  assurance  that  such  confessions  would  be  of  spiritual  bene- 
fit, and  would  tend  to  the  acceptance  of  the  prisoner  with  God.  As  he  read  part 
of  the  communion  service  to  the  prisoner,  who  seemed  extremely  agitated,  he 
thought  that  the  prisoner  was  on  the  point  of  making  some  immediate  communi- 
cation to  him,  and  asked  him  if  he  would  send  for  the  jailer,  meaning  it  with  a 
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view  of  the  prisoner  making  a  communication  to  the  jailer,  because  he  considered 
he  had  made  a  great  impression  on  the  prisoner.  He  told  the  prisoner  that 
while  any  thing  was  pressing  on  his  mind  no  services  of  his  would  afford  him 
real  comfort ;  that  he  did  not  wish  him  to  confess  to  him,  but  to  bear  in  mind  the 
subject  on  which  he  had  talked  and  read.  In  the  second  interview  on  the  same 
day,  the  prisoner  alluded  to  the  murder,  when  the  chaplain  entreated  him,  if  he 
knew  himself  guilty,  to  avail  himself  by  the  means  of  general  repentance  and 
faith  in  Christ  to  be  reconciled  with  God.  At  one  time  during  this  interview,  he 
told  him  that  his  fear  which  he  had  expressed  to  the  prisoner  in  the  morning, 
respecting  his  participation  in  the  dreadful  deed,  was  fully  confirmed ;  and  that 
while  he  was  in  that  state  of  mind  he  could  not  afford  him  consolation  by  prayer. 
The  first  interview  lasted  about  two  hours ;  the  second  about  an  hour  and  a  quar- 
ter. Both  interviews  were  upon  a  Friday.  The  jailer  then  saw  the  prisoner,  and 
told  him  what  had  passed  between  himself  and  the  prisoner's  wife,  and  that  he 
was  perfectly  satisfied  what  he  (the  jailer)  said  in  the  morning  was  correct.  The 
prisoner  then-said  he  would  tell  the  jailer  all  about  it.  The  jailer  said :  "  Don't 
tell  me  any  thing  but  what  you  would  wish  the  mayor  and  magistrates  to  know, 
for  whatever  you  tell  me  I  must  inform  them  of."  The  prisoner  made  a  confes- 
sion, and  said  he  wished  it  to  be  communicated  to  the  magistrates ;  and  said  he 
had  endeavored  to  make  up  his  mind  to  confess  before,  and  had  a  great  mind  on 
Monday.  He  requested  that  the  mayor  should  come  and  hear  what  he  had  to 
say.  The  mayor  came  next  morning,  and  said  to  him:  "Before  you  say  any 
thing  I  think  it  necessary  to  apprise  you,  as  I  have  done  several  times  during 
your  examination,  that  it  will  probably  be  given  in  evidence  against  you.  You 
are  therefore  to  exercise  your  own  .discretion,  and  say  little  or  nothing  as  you 
may  think  best ;  and  if  you  have  changed  your  mind  since  you  sent  to  me,  and 
do  not  choose  to  say  any  thing,  I  will  retire.''  The  prisoner  confessed,  and  sub- 
sequently made  confessions  to  other  ofiicers.  The  judge,  Littledale  J.,  received 
the  confessions,  but  as  he  thought  the  point  as  to  these  confessions  was  new,  he 
reserved  it  for  the  opinion  of  the  twelve  Judges.  The  case  came  before  the 
Judges  in  Easter  term  1828,  and  was  very  ably  argued  on  both  sides,  by  Mr. 
Moody  for  the  prisoner,  and  by  Sir  William  Webb  FoUett  (then  Mr.  FoUet)  for 
the  prosecution.  All  the  Judges  were  present  except  HuUock  B.  They  were 
unanimously  of  opinion  that  the  confessions  were  properly  received.  The 
prisoner  was  afterwards  executed.  It  was  contended  on  the  part  of  the  prose- 
cution, at  the  trial,  that  even  supposing  that  the  confession  made  to  the  jailer, 
immediately  after  the  chaplain's  interview  with  the  prisoner,  was  not  receivable 
in  evidence,  still  that  the  confession  made  to  the  mayor  was  receivable,  inasmuch 
as  the  mayor  expressly  cautioned  him.  The  judge  however  was  not  influenced 
by  this  circumstance  in  receiving  the  confessions.  Indeed  it  could  not  have  been 
a  ground  for  receiving  all  the  confessions.  He  said  that  after  what  the  chaplain 
had  said  to  the  prisoner,  nothing  which  the  mayor  said  could  do  away  with  the 
effect  that  had  been  produced  in  the  prisoner's  mind,  and  that  it  differed  from 
those  cases  where  (a  confession  having  been  made  under  circumstances  which 
prevented  its  being  received  in  evidence)  if  a  magistrate  has  cautioned  a  prisoner 
not  to  say  any  thing  against  himself,  a  subsequent  confession,  made  before  a  mag- 
istrate, has  been  admitted  in  evidence.  Besides,  the  judge  reserved  the  ques- 
tion, "  because  the  point  as  to  these  confessions  was  new,''  a  remark  which  would 
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not  have  applied  if  the  circumstance  of  the  caution  by  the  magistrate  had  formed 
any  part  of  the  question  reserved.  In  the  argument  before  the  Judges  also, 
the  counsel  for  the  prosecution  alluded  so  slightly  to  that  circumstance,  that  the 
counsel  for  the  prisoner  in  reply  did  not  address  his  arguments  at  all  to  it.  The 
learned  counsel  who  argued  on  behalf  of  the  prisoner  before  the  Judges  is  also 
the  reporter  of  the  case,  and  the  marginal  note  in  which  he  embodies  what  he 
considered  the  substance  and  the  grounds  of  the  decision,  is  this :  "  A  confession, 
made  in  consequence  of  persuasion  by  a  clergyman,  not  with  any  view  of  tem- 
poral benefit,  is  admissible."  This  case  therefore  seems  an  express  decision  of 
very  high  authority  that  a  confession,  made  in  consequence  of  spiritual  exhorta- 
tion or  persuasion  to  confess,  unaccompanied  by  any  promise,  and  not  held  out 
with  any  view  of  temporal  benefit,  is  admissible  in  evidence  against  a  prisoner. 

A  recent  writer  thus  observes  of  this  case :  "  The  chaplain  of  the  jail  passed 
three  hours  and  a  half  with  a  man,  pressing  him  in  the  strongest  way  to  confess, 
and  reading  (amongst  other  things)  the  commination  service,  a  commination  or 
denouncing  of  God's  anger  and  judgment  against  sinners.  The  ground  upon 
which  the  case  appears  to  have  been  decided  was,  that  religious  considerations 
could  never  induce  a  man  to  tell  a  lie."  Stephen,  "A  General  View  of  the  Crim. 
Law,"  p.  323.    And  see  Best  on  Evidence,  p.  719.  4th  ed. 

An  earlier  case,  which  also  came  before  the  twelve  Judges,  illustrates  the  same 
principle.  In  Sarah  Nute's  Case,  Chetwynd's  Suppl.  to  Burn,  101,  decided  in 
1800,  and  cited  as  MS.  C  C.  B..,  the  prisoner's  mistress,  whose  out-house  had 
been  set  on  fire,  pressed  her  to  confess,  and  told  her,  amongst  other  things,  that 
God  would  forgive  her.  She  confessed.  The  next  day  another  person  told  her, 
her  mistress  said  she  had  confessed  and  drew  from  her  a  second  confession.  The 
judge  (Lord  Eldon)  and  the  jury  were  of  opinion,  that  the  first  confession  was 
made  under  a  hope  of  temporal  favor,  and  that  the  second  was  made  under  the 
influence  of  having  made  the  first.  On  a  case  reserved,  the  Judges  held  that 
those  points  were  not  for  the  jury,  but  that  if  the  learned  judge  agreed  with  the 
jury,  the  confessions  were  receivable  ;  but  many  of  them  thought  the  expressions 
were  not  calculated  to  raise  hope  of  favor  h'ere,  and  if  not,  the  confessions  were 
not  evidence. 

In  Commonwealth  v.  Drake,  16  Massachusetts,  161  (1818),  the  defendant  was 
indicted  for  an  act  of  open  and  gross  lewdness.  His  confessions,  voluntarily 
made  to  members  of  the  same  church,  as  penitential  confessions,  were  held  to  be 
admissible  in  evidence. 

In  Rex  V.  Gibney,  Jebb  C.  C.  15,  before  the  twelve  Judges  of  Ireland  in  1822, 
it  was  held  unanimously  that  although  a  confession  should  not  be  received  in  evi- 
dence if  any  threats  or  intimidation  has  been  held  out,  the  fear  must  be  of  a  tem- 
poral nature ;  that  in  this  case  there  was  no  such  threat  or  intimidation,  nor  any 
fear  of  a  temporal  nature  produced ;  any  terror  that  might  have  been  excited  was 
as  to  what  might  happen  in  the  next  world.  The  expressions  used  by  the  con- 
stables were:  "You  must  be  a  very  unhappy  boy  to  have  murdered  your  own 
child,  if  it  be  the  case  ?  "  "  Were  you  not  a  terrible  man  to  do  such  a  thing  ?  " 
These  expressions  were  used  before  the  prisoner  confessed.  There  was  a  great 
cry  of  the  people  about  him  at  the  time.  One  person  was  anxious  the  prisoner 
should  touch  the  body,  it  being  a  popular  opinion  that  if  the  murderer  touches 
the  body  of  the  deceased  it  will  bleed.' 

1  Upon  this  subject  it  is  remarked  by  a  writer  on  Scotch  Criminal  Law  already  quoted,  that 
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Section  VII.  A  confession  is  admissible  in  evidence  made  to  one  in  authority, 
although  the  prisoner  was,  immediately  before  such  confession,  in  the  custody  of 
another  person,  not  produced y  and  although  it  is  not  shown  that  such  person  did 
not  hold  out  a  threat  or  inducement. 

The  rule  has  been  stated  thus :  "For  the  purpose  of  introducing  a  confession 
in  evidence,  it  is  unnecessary,  in  general,  to  do  more  than  negative  any  promise 
or  inducement  held  out  by  the  person  to  whom  the  promise  was  made.  1  Phillipps 
Ev.  430. 

In  Clewes's  Case,  4  Carrington  &  Payne,  223,  it  appeared  that  the  prisoner 
had  an  interview  with  a  magistrate,  and  subsequently  with  the  coroner.  The 
coroner's  clerk  was  produced,  who  proved  that  the  prisoner  was  duly  cautioned 
by  the  coroner.  It  was  objected  by  counsel  that  the  magistrate  might,  at  the 
previous  interview,  have  told  the  prisoner  it  was  better  for  him  to  confess,  and 
that  therefore  the  magistrate  ought  to  be  called  on  the  part  of  the  prosecution. 
Littledale  J.  said,  it  would  be  fair  in  the  prosecutors  to  call  him ;  but  that  he 
would  not  compel  them  to  do  so.  He  was  called  by  the  prisoner,  and  the  con- 
fession was  then  admitted. 

In  Rex  V.  Gibney,  before  the  twelve  Judges  of.  Ireland,  Jebb  C.  C.  15,  the 
constable,  to  whom  the  confession  was  made,  stated  at  the  trial,  that  before  the 
prisoner  confessed,  the  son  of  the  prisoner's  master  had  taken  the  prisoner  aside 
and  held  some  conversation  with  him.  This  person  was  not  produced.  It  also 
appeared  that  the  prisoner  had  been  with  a  magistrate  before  the  witness  re- 
ceived him  under  a  committal.  That  witness  had  found  him  in  custody  with  that 
magistrate.     The  magistrate  was  not  produced. 

If  however  there  be  any  probable  ground  to  suspect  collusion  in  obtaining 
the  confession,  such  a  suspicion,  it  is  said,  ought,  in  the  first  instance,  to  be 
removed.     1  Phillipps  Ev.  430. 

Thus  in  Swatkins's  Case,  4  Carrington  &  Payne,  650,  a  constable  was  called  to 
state  a  confession  made  to  him  by  the  prisoner.  He  said  that  he  went  into  a 
room  in  a  public-house,  where  he  found  the  prisoner  in  the  custody  of  another 
constable,  and  that  as  soon  as  he  (the  witness)  went  into  the  room,  the  other  con- 
stable left  it.  It  did  not  appear  why  he  went  into  the  room,  or  why  the  other 
constable  went  out ;  but  immediately  after  the  latter  went  out  the  prisoner  made 
the  confession.  Patteson  J.  said,  that  under  these  circumstances,  and  it  appear- 
ing that  the  prisoner,  after  one  constable  left  the  room,  at  once  began  to  make 
the  statement  to  the  other ;  and  as  the  witness  did  not  caution  the  prisoner,  that 
it  would  be  unsafe  to  receive  such  evidence,  and  would  lead  to  collusion  between 
constables.  Another  witness  was  called,  and  stated  that  the  prisoner  was  not  in 
custody  under  a  charge  against  him ;  but  that  he  and  the  other  servants  of  the 
prosecutor  having  gone  to  be  examined  as  witnesses,  the  prisoner  attempted  to 

in  an  old  case,  a  minister  of  religion  was  examined  as  to  a  confession  made  in  his  presence,  and 
that  of  two  bailies  of  the  borough,  and  that  (here  is  nothing  exceptionable  in  the  admission  of 
such  testimony,  if  he  heard  the  confession  tanquam  quilibet ;  that  is,  if  he  heard  it  as  an  ordinary 
acquaintance  or  by-stander,  and  not  in  the  confidence  and  under  the  seal  of  religious  duty. 
But  our  law  utterly  disowns  any  attempt  to  make  a  clergyman,  of  any  religious  persuasion 
whatever,  divulge  any  confessions  made  to  him  in  the  course  of  religious  visits,  or  for  the  sake 
of  spiritual  consolation,  as  subversive  of  the  great  object  of  punishment,  the  reformation  and 
improvement  of  the  offender.    Alison  Practice  of  the  Crim.  Law  of  Scotland,  586. 


604  LEADING  CRIMINAL  CASES. 

run  away,  when  the  constable  caught  him  and  detained  him  as  an  unwilling 
witness ;  and  it  appearing  that  the  party  was  not  then  under  any  charge,  the 
learned  judge  received  the  statement  in  evidence  without  requiring  the  prose- 
cutor to  call  the  other  constable. 

In  a  case  on  one  of  the  Irish  circuits  this  question  appears  to  have  been  raised, 
but  was  not  decided.  A  constable  stated  he  arrested  the  prisoner,  and  told  him 
that  any  statement  or  admission  -would  probably  be  made  use  of  against  him.  He 
then  left  him  in  the  custody  of  another  constable,  who  alone  remained  with  the 
prisoner  during  the  night.  On  the  following  morning  the  prisoner  made  a  state- 
ment to  the  witness.  The  other  constable  was  not  produced ;  and  counsel  for 
the  prisoner  objected  on  the  ground  to  the  statement  being  given  in  evidence. 
Ball  J.  said,  he  would  not  go  the  length  of  saying  that  the  statement  would  not 
be  evidence,  but  that,  in  his  opinion,  such  evidence  was  not,  under  the  circum- 
stances, free  from  objection ;  and  he  recommended  it  to  the  crown  counsel  to 
endeavor  to  estabKsh  the  case  by  other  means.  The  Queen  v.  Courtnay,  2  Craw- 
ford &  Dix  C.  C.  63. 

Section  VIII.  A  statement  not  compulsory,'  made  by  a  party,  not  at  the  time 
a  prisoner  under  a  criminal  charge,  is  admissible  in  evidence  against  him,  al- 
though it  is  made  upon  oath.^ 

There  are  conflicting  opinions  of  Judges  at  nisi  prius  on  this  point,  but  the 
proposition  appears  to  be  established  by  high  authority. 

The  principle  seems  to  be,  that  the  party,  in  his  capacity  as  a  witness,  might 
refuse  to  answer  any  question  that  has  a  tendency  to  expose  him  to  a  criminal 
charge ;  any  statement  therefore  which  he  makes  in  such  character  is  a  free  and 
voluntary  statement,  and  is  receivable  in  evidence.  But  where  his  answers  are 
compulsory,  and  under  the  peril  of  punishment  for  contempt,  they  are  not  re- 
ceived. Regina  v.  Garbett,  1  Denison  C.  C.  236  ;  2  Carrington  &  Kirwan,  474 ; 
2  Cox  C.  C.  448. 

In  Wheater's  Case,  2  Moody  C.  C.  45,  2  Lewin  C.  C.  157,  on  an  indictment 
for  forging  a  bill  of  exchange,  depositions  of  the  prisoner  had  been  taken  upon 
oath,  before  commissioners  of  bankruptcy,  after  the  prisoner  had  been  charged 
before  the  mayor  with  forging  the  same  bill.  The  question  was,  whether  these 
depositions,  being  upon  oath,  were  admissible  against  him.  The  case  was  tried 
by  Coleridge  J.,  who  admitted  the  depositions,  but  reserved  the  question  for  the 
Judges.  It  was  argued  before  the  Judges,  when  all  present,  except  Abinger 
C.  B.  and  Littledale  J.,  held  that  the  evidence  was  admissible.  And  in  another 
case,  where  a  bankrupt  had  been  examined  before  a  commissioner  touching  some 
matter  irrespective  of  his  trade  dealings,  and  had  not  objected  to  answer  the 
questions  put,  his  examination  was  held  to  be  admissible  evidence  against  him 
on  a  subsequent  criminal  charge.  Eegina  v.  Sloggett,  Dearsly,  656 ;  7  Cox 
C.  C.  139.  A  bankrupt,  when  under  examination  in  a  court  of  bankruptcy,  may 
be  compelled,  under  threat  of  committal,  to  answer  all  questions  put  to  him, 
touching  any  matter  relating  to  his  trade,  dealings,  or  estate,  &c. ;  and  every 
such  answer  may  afterwards  be  given  in  evidence  against  him  in  the  event  of  his 
being  prosecuted  for  any  offence  against  the  bankrupt  law.     Regina  v.  Scott, 

1  It  seems  scarcely  necessary  to  add  that  other  oral  confessions  made  at  other  times  are 
competent  evidence.    Commonwealth  v.  Dower,  4  Allen,  297. 
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Dearsly  &  Bell,  C.  C.  47 ;  7  Cox  C.  C.  164.  Recognized  by  Lord  Campbell  in 
Goode  ».  Job,  1  Ellis  &  Ellis,  9 ;  Regina  ».  Cross,  Dearsly  &  Bell  C.  C.  68 ; 
7  Cox  C.  C.  226.     Regina  «.  Robinson,  1  Law  Rep.  C.  C.  80. 

So  the  answer  of  the  defendant  in  a  suit  in  equity,  instituted  against  him  by 
the  prosecutor,  is  admissible  on  an  indictment  against  him.  Regina  v.  Gold- 
shede,  1  Carrington  &  Kirwan,  657.  And  where  the  defendant  was  examined 
before  the  grand  jury  as  a  witness,  on  a  complaint  against  another  person,  and 
was  afterwards  himself  indicted  for  that  same  offence,  it  was  held  that  his  testi- 
mony before  the  grand  jury  was  admissible  in  evidence  against  him.  The  State 
V.  Broughton,  7  Iredell,  96. 

A  difference  of  opinion  existed  on  this  point,  as  may  be  gathered  from  the 
following  cases :  In  The  Queen  v.  Owen,  on  an  indictment  for  rape  and  murder, 
coram  Williams  J.  9  Carrington  &  Payne,  83,  the  prisoners  had  each  made  and 
signed  statements  on  oath,  as  witnesses  at  the  inquest,  and  whilst  they  were  in 
custody  as  witnesses.  These  statements  were  offered  in  evidence  on  the  part  of 
the  prosecution.  Wheater's  Case  was  not  cited,  but  Wheeley's  Case,  8  Carring- 
ton &  Payne,  250,  was  referred  to  on  the  part  of  the  prisoner,  where  Alderson 
B.  was  said  to  have  rejected  evidence  taken  at  the  inquest,  under  similar  circum- 
stances. Williams  J.  received  the  evidence,  stating  he  was  aware  that  Alderson 
B.  had  rejected  it,  but  that  there  was  since  a  reaction  of  opinion  on  the  point. 
He  offered  however  to  reserve  the  question,  if  it  should  become  necessary.  It 
may  be  observed  that  Alderson  B.,  who  tried  Wheeley's  Case,  appears  to  have 
been  in  the  next  court  at  this  time,  and  Williams  J.  had  consulted  with  him  in 
an  earlier  part  of  the  case.  The  case  went  no  further,  as  the  prisoners  were 
acquitted. 

In  The  King  v.  Merceron,  2  Starkie  N.  P.  C.  366 ;  2  Starkie  Ev.  39  note, 
where  a  magistrate  was  indicted  for  a  misdemeanor,  for  misconduct  in  his  office, 
a  statement  made  by  him,  upon  an  examination  before  a  committee  of  the  House 
of  Commons,  was  held  admissible  against  him.  It  was  objected  that  the  state- 
ment was  compulsory,  and  that  he  would  have  been  subject  to  a  contempt  if  he 
had  declined  to  answer.  It  ought  to  be  observed,  though  it  is  not  noticed  by 
Mr.  Starkie  in  his  work  on  Evidence,  where  this  case  is  cited,  that  when  it  was 
mentioned  before  the  Judges  in  Rex  v.  Oilman,  1  Moody  C.  C.  203,  as  having 
been  decided  by  Abbott  C.  J.  that  learned '  judge  observed,  that  he  thought 
there  must  be  some  mistake,  and  that  the  evidence  must  have  been  given  without 
oath,  and  before  a  committee  of  inquiry,  where  the  witness  would  not  be  bound 
to  answer. 

In  Tubby's  Case,  5  Carrington  &  Payne,  630,  it  was  proposed  to  read  an  affi- 
davit made  by  the  prisoner  at  a  time  when  he  was  not  under  any  suspicion.  It 
was  objected  to  on  the  ground  that  a  prisoner  should  not  be  sworn.  Vaughan  J. 
said  he  had  no  doubt  that  it  was  evidence,  as  no  suspicion  attached  to  the  party 
at  the  time.  "The  question  is,  is  it  the  statement  of  a  prisoner  upon  oath? 
Clearly  it  is  not,  for  he  was  not  a  prisoner  at  the'  time  that  he  made  it."  The 
counsel  for  the  prosecution  having  read  the  paper,  found  it  contained  nothing 
material,  and  withdrew  it ;  there  was  therefore  no  decision  in  the  case.  In 
Wheeler's  Case,  already  mentioned,  Tubby's  Case  was  referred  to,  when 
Vaughan  B.,  who  tried  it,  observed :  "  What  reason  is  there  for  sayingthat  there 
was  any  restraint  in  that  case  on  the  person  making  the  statement  ^  "  and  counsel, 
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in  arguing  Wheater's  Case,  in  the  presence  of  the  same  learned  judge,  said 
that  the  ground  on  which  the  evidence  was  admitted  in  Tubby's  Case  was,  that  at 
the  time  of  making  the  statement  the  prisoner  was  not  under  suspicion. 

Britton's  Case,  1  Moody  &  Robinson,  297,  coram  Patteson  J.  has  been  cited 
by  text  writers  as  if  it  were  a  decision  that  conflicted  with  the  proposition  above. 
In  Roscoe's  work  on  the  Law  of  Evidence  in  Criminal  Cases,  it  is  said  that  "Pat- 
teson J.  and  Alderson  B.  are  reported  to  have  held  that  the  balance-sheet  of  a 
bankrupt,  given  on  oath,  under  his  commission,  is  not  admissible  against  hira  on 
a  criminal  charge  for  concealing  his  effects;"  and  Britton's  Case,  1  Moody  & 
Robinson,  297,  is  referred  to  in  support  of  this  proposition.  So  Mr.  Phillipps, 
referring  to  the  same  case,  says,  "it  has  been  held  that  the  examination  of  a 
bankrupt,  taken  upon  oath  before  commissioners,  is  not  receivable  in  evidence." 
1  Phillipps  Ev.  (8th  ed.)  424.  And  in  the  first  edition  of  Greenleaf  on  Evidence, 
vol.  1,  p.  226,  this  case  was  also  cited  as  a  decision.  But  in  the  later  editions 
the  text  has  been  altered.  On  referring  to  that  case  it  will  appear  that  there 
was  no  decision  to  that  effect.  The  bankrupt  was  indicted  for  not  disclosing  his 
effects  under  the  commission  —  for  not  delivering  them  over,  and  for  concealing 
them.  It  was  endeavored,  but  ineffectually,  to  prove  the  petitioning  creditor's 
debt ;  and  it  was  then  proposed  to  offer,  in  evidence,  the  traverser's  balance- 
sheet,  on  the  file  of  proceedings  signed  by  him.  It  was  offered  as  an  admis- 
sion, by  the  traverser,  of  the  existence  of  the  debt  therein  stated.  It  was 
objected,  that  the  proceedings  under  the  commission,  of  which  the  signing  and 
filing  of  this  balance-sheet  was  part,  could  not,  in  any  way,  be  given  in  evidence 
to  affect  the  traverser,  until  the  validity  of  the  commission  was  established. 

A  further  objection  was  made  by  counsel,  that  the  balance-sheet,  having  been 
given  in  upon  oath,  and  the  defendant's  examination  being  compulsory,  could  not 
be  brought  forward  to  affect  him  criminally,  as  it  was  obtained  from  him  under  a 
sort  of  duress.  The  King  v.  Merceron,  2  Starkie  N.  P.  C.  366,  was  cited  on  the 
part  of  the  prosecution,  in  answer  to  this  argument.  Patteson  J.  consulted 
with  Alderson  B.,  and  said  he  was  clearly  of  opinion  that  the  balance-sheet  could 
not  be  evidence  against  the  traverser  to  prove  the  petitioning  creditor's  debt. 

Thus  as  above  reported,  the  learned  Judges  do  not  appear  even  to  have 
expressed  an  opinion,  much  less  to  have  "held"  that  a  balance-sheet  given  in 
by  the  bankrupt  is  not  admissible  against  him,  on  the  ground  that  it  is  given  in 
upon  oath;  and  accordingly  in  Regina  ».  Wheater,  2  Moody  C.  C.  45,  when 
Britton's  Case  was  cited  before  the  judge  who  tried  it,  he  took  the  opportunity 
of  saying  that  the  ground  of  that  decision  was,  that  the  balance-sheet  could  not 
be  given  in  evidence  unless  there  was  a  valid  commission ;  and  therefore  the 
balance-sheet  being  part  of  the  proceedings,  could  not  be  put  in  evidence  to 
prove  the  petitioning  creditor's  debt,  as  a  part  of  the  commission. 

In  Owen's  Case,  on  an  indictment  for  murder,  9  Carrington  &  Payne,  239,'  it 
was  proposed,  on  the  part  of  the  prosecution,  to  give  in  evidence  the  depositions 
of  the  prisoners  taken  on  oath  at  the  coroner's  inquest,  held  on  the  body  of  the 
deceased,  and  whilst  the  prisoners  were  in  cust6dy  as  witnesses.  It  was  stated 
to  Gurney  B.  who  tried  the  case,  that  they  had  been  admitted  on  the  previous 
trial  of, these  prisoners  by  Williams  J.,  9  Carrington  &  Payne,  83.   The  judge  is 

1  The  prisoners  had  been  tried  and  acquitted  at  the  previous  assizes  before  Williams  J. 
as  already  cited",  for  committing  a  rape  upon  the  same  person. 
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reported  to  have  said,  that  if  the  evidence  were  necessary,  and  if  it  is  doubtful 
■whether  it  be  receivable  in  a  criminal  case,  he  would  receive  it,  because  that  is  the 
only  way  to  have  the  point  considered  by  the  Judges,  but  that  he  was  not  aware  of 
any  instance  in  which  an  examination  upon  oath,  before  a  coroner  or  a  magis- 
trate, had  been  admitted  against  the  person  making  it  j  and  that  depositions  before 
magistrates,  made  by  prisoners  on  oath,  had  been  uniformly  rejected.  After 
referring  to  a  case  before  Coleridge  J.  where  depositions  before  a  commissioner 
of  bankrupt  were  read  in  evidence  against  the  prisoner  (Wheater's  Case;  2 
Lewin  C.  C.  157,  ante,  confirmed  after  argument  by  the  Judges)  he  added:  "I 
confess  that  I  do  not,  on  principle,  see  the  distinction  between  that  and  some  of 
the  other  cases.  Still  I  am  of  opinion  that,  in  the  present  case,  I  ought  to  reject 
the  evidence."  In  Lewis's  Case,  6  Carrington  &  Payne,  161,  similar  evidence 
was  rejected,  under  the  following  circumstances :  It  appeared  that  on  the  day  on 
which  the  prisoner  was  committed,  she  and  several  others  were  examined  on  oath, 
there  being  at  first  no  specific  charge  against  any  person,  but,  on  the  conclusion 
of  the  examination,  the  prisoner  was  committed  for  trial.  It  was  proposed,  on 
the  part  of  the  prosecution,  to  read  the  examination.  Gurney  B.  refused  to 
let  it  be  put  in,  being  made  by  the  prisoner  at  the  same  time  as  the  deposi- 
tions, on  which  she  was  eventually  committed,  such  examination  not  being,  in  his 
opinion,  perfectly  voluntary.  So  in  Davis's  Case,  6  Carrington  &  Payne,  177, 
where  the  prisoners,  father  and  daughter,  were  indicted  for  receiving  stolen 
goods,  it  appeared  that  the  daughter  had  been  a  witness  before  the  magistrate, 
and  it  was  proposed  to  ask  what  she  said  there,  in  the  presence  of  her  father  — 
the  same  learned  judge  refused  to  admit  in  evidence  any  thing  she  said  before 
the  magistrate,  where  she  was  a  witness ;  as,  after  having  been  a  witness,  she 
was  made  a  prisoner.  These  three  cases  were  all,  except  the  first,  previous  to 
Wheater's  Case ;  and  from  the  manner  in  which  the  learned  Baron  alludes  to 
that  case,  as  being  decided  by  Coleridge  J.  it  would  seem  that  he  did  not  advert, 
at  the  time,  to  the  circumstance  that  it  was  afterwards  confirmed,  upon  argument, 
by  the  Judges.  The  case  of  The  King  o.  Merceron,  ante,  does  not  appear  to 
have  been  cited  in  any  of  the  three  cases ;  and  although  in  one  of  the  cases 
Wheeley's  Case  was  cited,  where  Alderson  B.  had  refused  to  receive  in  evidence 
the  prisoner's  depositions  made  at  the  inquest  and  whilst  he  was  in  custody, 
the  court  was  not  informed  that  Alderson  B.  had  changed  his  opinion  upon  that 
point,  as  stated  in  Owen's  Case,  9  Carrington  &  Payne,  86,  ante.  It  maybe  ob- 
served, with  respect  to  these  three  cases,  that  at  the  time  when  the  depositions 
were  taken  the  prisoners  were  not  under  charge,  as  prisoners,  of  any  crime. 
They  were  brought  forward,  though  in  custody,  only  as  witnesses.  As  such, 
they  might  have  refused  to  answer  any  question,  having  a  tendency  to  expose 
them  to  a  criminal  charge.  The  principle  of  these  decisions  has  therefore  been 
questioned.  See  1  Phillipps  Ev.  425.  They  appear  irreconcilable  with  the  deci- 
sion of  the  Judges  already  mentioned,  and  with  the  opinions  of  other  learned 
Judges  in  the  cases  before  cited. 

Section  IX.  Where  a  confession  has  been  obtained,  or  inducement  been 
held  out  under  circumstances  which  would  render  a  confession  inadmissible, 
a  confession  svhsequently  made  is  not  admissible  in  evidence,  unless  from 
the  length  of  time  intervening,  from  proper  warning  of  the  consequences,  or 
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from  other  ciraumstances,  (here  is  reason  to  presume  that  the  hope  or  fear 
which  influenced  the  first  confession  is  dispelled. 

And  in  the  absence  of  any  such  circumstances,  the  influence  of  the  motives 
proved  to  have  been  offered,  will  be  presumed  to  continue,  and  to  have  produced 
the  confession,  unless  the  contrary  is  shown  by  clear  evidence ;  and  the  confes- 
sion will  be  rejected. 

The  first  of  these  propositions  was  adopted  almost  in  these  terms  in  a  well 
considered  case  in  New  Jersey  in  1828,  The  State  v.  Guild,  6  Halsted,  163, 179, 
181.'  The  second  is  supported  by  The  State  v.  Roberts,  1  Devereux,  259 ; 
Peter  v.  The  State,  4  Smedes  &  Marshall,  81. 

The  rule  is  laid  down  in  a  well-known  work  on  evidence  thus :  "  Where  a  con- 
fession has  once  been  induced  by  such  means  (that  is,  by  any  threat  or  promise) 
all  subsequent  admissions  of  the  same  or  the  like  facts  must  be  rejected,  for  they 
may  have  resulted  from  the  same  influence."  1  Starkie  Ev.  (ed.  1824)  p.  49.  The 
cases  however  do  not  support  this  proposition,  and  it  has  been  thus  qualified: 
"  Where  a  confession  has  once  been  induced  by  such  means,  all  subsequent  ad- 
mission of  the  same,  or  of  the  like  facts,  must  be  rejected,  if  they  have  resulted 
from  the  same  influence."  1  Starkie  Ev.  (ed.  1842)  p.  36.  See  also  the  edition 
of  1833.  The  true  principle  is,  was  the  confession  so  connected  with  the  induce- 
ment as  to  be  a  consequence  of  it.  The  State  v.  Potter,  18  Connecticut,  166, 180. 
And  see  Moore  ».  The  Commonwealth,  2  Leigh,  701. 

In  Sherrington's  Case,  2  Lewin  C.  C.  123,  the  overseer  of  a  colliery,  at  which 
the  prisoner  worked,  said  to  him  :  "  There  is  no  doubt  thou  wilt  be  found  guilty ; 
it  will  be  better  for  youif  you  will  confess."  A  constable  then  came  in,  and  said, 
to  the  overseer,  in  a  tone  loud  enough  for  the  prisoner  to  hear:  "  Do  not  make 
him  any  promises."  The  prisoner  then  confessed.  The  overseer,  about  ten 
minutes  afterwards,  delivered  the  prisoner  to  the  constable  of  the  township.  The 
constable  said,  when  he  took  the  prisoner  to  his  house  :  "I  believe  Sherrington 
has  murdered  a  man  in  a  brutal  manner."  The  wife  and  brother  of  the  prisoner 
were  present,  and  said :  "  What  made  thee  go  near  the  cabin  ?  "  The  prisoner 
again  confessed.  The  constable  used  neither  threat  nor  promise,  but  did  not 
caution  the  prisoner.  It  was  about  five  minutes  after  he  received  the  prisoner 
into  his  charge  that  he  made  the  statement.  He  was  not  aware  that  the  overseer 
had  held  out  an  inducement.  The  overseer  was  not  present  when  the  statement 
was  made.  Patteson  J.  refused  to  receive  the  confession  in  evidence.  As  to  the 
first  confession,  he  held  that  the  constable  ought  to  have  done  something  to  re- 
move the  impression  from  the  prisoner's  mind ;  and  that  as  to  the  second,  there 
ought  to  be  strong  evidence  to  show  that  the  impression  under  which  the  first 
confession  was  made,  wag  afterwards  removed,  before  the  second  confession  could 
be  received. 

The  prisoner  must  be  considered  to  have  made  the  second  confession  under 
the  same  influence  as  he  made  the  first,  the  interval  of  time  being  too  short 
to  allow  of  the  supposition  that  it  was  the  result  of  reflection  and  voluntary 
determination. 

So  where  the  person  to  whom  the  confession  is  made  is  a  person  in  inferior 
authority.     Thus  in  the  case  of  The  King  v.  Cooper  and  Wicks,  6  Carrington  & 

1  See  the  State  v.  Brooks,  1  Vroom,  356,  362.  As  to  the  admissibility  of  the  confession 
of  an  infant,  see  ante,  vol.  I.  p.  80, 
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Payne,  635,  the  committing  magistrate  told  the  prisoner  Cooper,  whose  confes- 
sion it  was  proposed  to  give  in  evidence,  that  "  if  he  would  make  a  disclosure  he 
would  do  all  that  he  could  for  him."  After  he  was  committed,  he  made  a  state- 
ment to  the  turnkey  of  the  jail,  who  held  out  no  inducement  to  him,  but  did  not 
give  him  any  caution  not  to  confess.  Parke  J.  would  not  receive  the  statement 
after  what  the  committing  magistrate  sjid  to  the  prisoner,  more  especially  as  the 
turnkey  did  not  give  him  any  caution. 

In  Bell's  Case,  cited  from  a  MS.  case  —  McNally  Ev.  43  —  coram  Lord  Kil- 
wardin  C.  J.  and  Carleton  C.  J.,  C.  P.  MuUingar  Spring  Assizes  1800,  a  con- 
fession had  been  obtained  from  the  prisoner  after  his  apprehension  by  his  master, 
and  also  a  magistrate,  by  menaces  and  promises.  When  the  prisoner  was  in 
jail,  the  witness,  who  was  also  a  magistrate,  went  to  him,  and  the  prisoner  in  his 
presence  signed  a  written  confession.  It  does  not  appear  that  he  was  cautioned, 
nor  what  length  of  time  had  elapsed  after  the  former  confession.  The  witness 
stated  that  he  believed  the  written  confession,  taken  by  him  from  the  prisoner, 
was  given  in  consequence  of  the  impressions  previously  made  on  his  mind  by  his 
master.     The  evidence  was  rejected. 

In  Richard's  Case,  5  Carrington  &  Payne,  318,  on  an  indictment  for  adminis- 
tering poison  to  the  prosecutrix,  prisoner's  mistress,  the  latter  said  to  the  prison- 
er, a  girl  of  about  fifteen  years  of  age,  that  if  she  did  not  tell  all  about  it  that 
night,  the  constable  would  be  sent  for  next  morning  to  take  her  to  Stourbridge, 
meaning  before  the  magistrates.  The  prisoner  then  made  a  statement.  Next 
morning  the  constable  was  sent  for,  and  as  he  was  taking  the  prisoner  to  the 
magistrates  at  Stourbridge,  the  prisoner,  without  any  inducement  having  been 
held  out  by  the  constable,  made  a  statement  to  him.  The  prisoner's  counsel  ob- 
jected to  this  being  received  in  evidence,  as  the  inducement  held  out  by  the 
prosecutrix  must  be  taken  to  have  continued.  Bosanquet  J.  received  it,  and 
held  that,  as  the  inducement  was,  that  if  she  confessed  she  would  not  be  taken 
before  the  magistrates ;  and  as  the  prisoner  must  have  known,  when  she  made 
this  statement,  that  the  constable  was  taking  her  to  the  magistrates,  the  induce- 
ment was  at  an  end.  This  is  a  strong  case.  It  would  seem  not  improbable  that 
the  girl  was  induced  to  make  the  statement  from  the  hope  that  she  would  thus 
escape  from  being  taken  before  the  magistrates,  her  mistress  having  told  her  the 
preceding  evening  that  if  she  did  not  then  tell  51II  about  it  she  would  be  sent  to 
the  magistrates  by  a  constable,  who  was  accordingly  sent  for  on  the  next 
morning. 

Where  a  caution  is  given  by  a  person  in  equal  or  superior  authority,  the 
influence  is  generally  considered  to  have  ceased.  Thus  in  Lingate's  Case, 
1  Phillipps  Ev.  431  (1815)  where  the  prisoner,  on  being  taken  into  custody,  was 
told  by  one  who  came  to  assist  the  constable,  that  it  would  be  better  for  him 
to  confess,  but  the  committing  magistrate  cautioned  him  frequently  on  the  fol- 
lowing day  to  say  nothing  against  himself,  Bayley  J.  held  that  the  confession 
was  clearly  admissible.  So  in  Hosier's  Case,  1  Phillipps  Ev.  431,  MS.  (1821) 
which  came  before  the  twelve  Judges,  a  constable  told  the  prisoner  he  might 
do  himself  good  by  confessing;  but  the  magistrate  being  asked  by  the  prisoner, 
said  he  could  not  say  it  would  be  any  benefit.  Whereupon  the  prisoner  de- 
clined confessing,  but  confessed  afterwards  to  another  constable  on  his  way  to 
prison,  and  again  in  prison  to  another  magistrate.  The  Judges  were  unani- 
voi..  II.  39 
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mously  of  opinion,  that  the  confessions  were  admissible,  on  the  ground  that  the 
magistrate's  answer  was  sufficient  to  efface  any  previous  expectation.  So  where 
the  prosecutor  suggested  to  the  prisoner,  that  he  had  better  speak  out,  but  the 
magistrate  immediately  checked  him,  and  desired  the  prisoners  not  to  regard 
him,  but  to  say  what  was  proper.  Edwards's  Case,  cited  1  Phillipps  Ev.  (8th  ed.) 
431.  So  where  an  inducement  was  held  out  by  a  magistrate,  who  was  also  a 
clergyman,  but  the  prisoner  was  cautioned  by  the  coroner,  and  a  letter  from  the 
Secretary  of  State  refusing  mercy  was  communicated  to  the  prisoner  by  the 
magistrate.  The  prisoner  was  acquitted.  Clewes's  Case,  4  Carrington  &  Payne, 
225,  coram  Littledale  J. 

In  the  case  of  Kex  v.  Bryan,  Jebb  C.  C.  157,  it  appeared  that  the  prisoner 
said  to  a  magistrate,  when  in  custody,  that  he  wished  to  see  his  priest.  The 
priest  on  his  examination  admitted,  that  observing  that  the  prisoner  appeared 
greatly  agitated  he  said  to  him  :  ' '  The  evidence  at  the  inquest  was  so  clear  against 
you,  there  can  be  no  doubt  you  are  the  guilty  man."  The  prisoner  then  stated 
something  to  the  witness,  who  thereupon  asked  the  prisoner  whether  he  had  any 
objection  to  state  to  the  magistrate  what  he  had  stated  to  him  ?  The  prisoner 
said  he  had  not,  and  the  magistrate  being  called  in,  the  prisoner  repeated  in  his 
presence  what  he  had  stated  to  the  priest.  It  was  objected,  that  this  could  not  be 
received  in  evidence  under  the  foregoing  circumstances,'  whereupon  the  counsel 
for  the  Crown  called  the  magistrate  again,  who  stated,  that  on  the  evening  of  the 
day  on  which  he  had  the  aforesaid  interview  with  the  prisoner,  he  again  saw  the 
prisoner,  and  cautioned  him  not  to  say  any  thing  to  him  or  the  police  to  criminate 
himself.  The  magistrate  was  then  allowed  to  state  what  the  prisoner  said  to  him 
on  this  occasion,  which  appeared  to  be  in  every  respect  the  same  as  what  he  had 
stated  in  the  previous  interview.  The  prisoner  was  convicted.  The  execution 
of  the  sentence  was  respited,  and  the  opinion  of  the  eleven  Judges  (Joy  C.  B. 
being  absent)  unanimously  held  that  the  conviction  was  right. 

In  Howes's  Case,  6  Carrington  &  Payne,  404,  the  prisoner  confessed  to  two 
constables  who  apprehended  him,  and  told  him  that  "  two  others  had  split,  and 
he  might  as  well ;  and  that,  if  he  told  all,  he  would  be  acquitted."  The  magis- 
trate, hearing  the  prisoner  state,  in  presence  of  the  constables,  that  they  had 
held  out  this  inducement,  which  the  constables  did  not  deny,  told  the  prisoner  that 
he  need  not  say  any  thing  unless  he  pleased ;  that  his  confession  would  do  him  no 
good,  that  he  would  be  committed  to  prison  to  take  his  trial.  The  prisoner's 
counsel  objected  to  the  confession,  made  to  the  magistrate,  being  received,  as  he 
did  not  seem  to  have  gone  to  the  full  extent  of  telling  the  prisoner  that  his 
former  confession  would  have  no  effect,  and  that  the  law  would  presume,  that 
the  confession  before  the  magistrate  was  a  continuation  of  the  former  confession, 
extorted  by  the  constables ;  that  the  statement  of  the  constables  acting  upon  his 
mind,  he  would  naturally  imagine,  that  it  was  then  too  late  to  retract.  2  Russell, 
648,  and  Sarah  Nute's  Case  were  referred  to.  Denman  C.  J.  received  the  evi- 
dence, it  not  appearing  to  him  that  this  statement  did  result  from  the  same  influ- 
ence as  the  first,  or  that  the  cases  cited  carried  the  principle  any  further.  The 
prisoner  was  acquitted.  It  is  said  in  Phillipps  on  Evidence,  430,  referring  to 
Howes's  Case,  that  "  it  does  not  appear  to  have  been  decided  in  England  whether 

1  Quaere?  —  See  Gilliam's  Case,  ante.  It  does  not  appear  that  the  priest  held  out  any  in- 
ducement. 


EEGINA  V.  BALDRT.    EEGINA  V.  MOORE.    THE  QUEEN  V.  JOHNSTON.  611 

generally  a  caution  by  a  person  will  make  a  confession  to  him  admissible,  not- 
withstanding a  previous  inducement  by  himself." 

This  question  seems  to  have  been  raised  and  decided  in  an  American  case,  the 
circumstances  of  which  were  these :  a  magistrate  told  the  prisoner's  wife  "  that 
if  what  she  said  to  him  was  true,  her  husband  had  better  confess.  He  held  out 
no  inducement  to  fear  or  favor,  other  than  was  implied  in  these  words.  The 
prisoner  was  then  in  custody,  but  not  in  the  room  in  which  the  magistrate  used 
these  words.  The  wife  then  asked  the  witness,  Can  we  put  confidence  in  him? 
Witness  said :  '  You  may  confide  in  the  magistrate.'  On  the  next  morning  the 
same  magistrate  took  the  exarnination  of  the  prisoner,  and  told  him  that  nothing 
he  had  said  before  should  induce  him  to  expect  any  favor ;  but  that  he  (the  mag- 
istrate) had  all  the  facts,  and  it  would  be  better  to  tell  them  truly,  for  if  he  did 
not  he  would  detect  him  in  a  falsehood.  He  then  examined  him  in  the  usual 
manner.  The  court  held,  that  the  confession  was,  under  these  circumstances, 
inadmissible  —  that  this  was  holding  out  an  expectation  of  favor,  inconsistent 
with  the  free  and  voluntary  spirit  in  which  a  confession  should  be  made  —  that 
the  mind  of  the  prisoner  was  unduly  influenced  by  what  was  said  to  him ;  and 
that  it  did  not  alter  the  case,  that  the  examination  was  not  taken  until  the  next 
morning  —  that  the  influence  continued  to  exist  throughout  the  night,  and  could 
not  be  fairly  supposed  to  be  removed  by  what  was  said  to  him  at  that  time.  This 
was  given  as  the  judgment  of  the  court,  which,  from  the  language  used  in  the 
report,  seems  to  have  consisted  of  more  judges  than  one.  It  may  be  questioned 
whether  this  case  could  be  followed  in  England  consistently  with  the  principle  of 
the  cases  already  cited.     The  People  v.  Robertson,  1  Wheeler  C.  C.  67. 

It  is  stated  in  1  Phillipps  on  Evidence  (p.  430)  that  "where  an  inducement  has 
been  held  out  by  a  prosecutor,  or  by  a  person  in  authority,  it  would  seem,  in 
general,  that  a  subsequent  confession  to  such  persons  would  not  be  receivable." 
The  learned  writer  cites  in  support  of  this  proposition,  Nute's  Case  and  Sexton's 
Case  and  2  East  P.  C.  658 ;  but  in  Nute's  Case,  as  reported  in  Russell,  the  con- 
fession tendered  in  evidence  was  made  to  another,  and  not  to  the  same  person  who 
held  out  the  inducement,  and  to  whom  the  first  confession  had  been  made.  The 
jury  rejected  it,  being  of  opinion  that  it  was  under  the  influence  of  having  made 
the  first  confession.  The  passage  cited  from  East,  states  generally,  that  "  where 
a  prisoner  has  been  once  induced  to  confess,  upon  a  promise  or  threat,  it  is  the 
common  practice  to  reject  any  subsequent  confession  of  the  same  or  like  facts, 
though  at  a  subsequent  time."  No  distinction  appears  to  be  made  here  between 
a  confession  to  the  same  person  who  holds  out  the  inducement  and  a  confession 
to  another  person.  So  in  Sexton's  Case,  the  confession,  which  Best  J.  refused 
to  receive,  was  not  made  to  the  officer  who  held,  out  the  inducement,  but  subse- 
quently to  a  magistrate,  a  third  person,  in  the  presence  of  the  officer.  Best  J. 
said  in  that  case,  that  if  the  magistrate  had  told  the  prisoner  that  what  he  had 
already  said  to  the  officer  could  not  be  given  in  evidence  against  him,  that  his 
statement  to  the  magistrate,  who  had  duly  cautioned  him,  would  be  admissible. 
As  to  the  authority  of  Sexton's  Case,  see  ante  Section  II. 

Section  X.  A  confession  may  be  inferred  from  the  conduct  and  demeanor  of 
a  prisoner,  when  a  statement  is  made  in  his  presence,  affecting  himself,  unless  such 
statement  is  made  in  the  deposition  of  a  witness,  or  examination  of  another  pris- 
oner, before  a  magistrate. 
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The  cases  upon  this  point  proceed  upon  the  maxim,  Qui  tacet  consentire  videtur. 

In  Bartlett's  Case,  7  Carrington  &  Payne,  832,  the  prisoner's  wife  in  his  pres- 
ence, and  whilst  he  was  in  custody  on  a  charge  of  murder,  said  to  the  prisoner : 
"O  Bartlett!  how  could  you  doit?"  he  looked  at  her  and  said,  "Ah!  what? 
you  accuse  me  of  the  murder  too !  "  She  said :  "  I  do,  you  are  the  man  that  shot  my 
mother."  The  prisoner  made  no  reply.  She  then  turned  to  the  witness  and 
said :  "  This  is  done  for  money."  The  prisoner's  counsel  objected  that  as  the  wife 
could  not  be  examined  on  oath  against  the  prisoner,  what  she  said  could  not  be 
used  in  evidence  against  him.  Bolland  B.  said  he  had  no  doubt  the  evidence 
was  admissible.  The  prisoner  was  convicted.  In  Smithies's  Case,  5  Carrington 
&  Payne,  332,  on  an  indictment  for  arson,  the  prisoner's  wife  made  some  ob- 
servations to  the  prisoner,  on  the  subject  of  the  fire,  to  which  he  made  an  evasive 
reply.  The  prisoner's  counsel  objected  to  these  observations  being  admitted,  as 
he  was  instructed,  that  the  wife  was  now  in  court,  and  if  she  could  be  by  law 
examined,  would  directly  contradict  the  proposed  statements.  Gaselee  J.  and 
Parke  J.  were  both  of  opinion,  that  the  statement  was  admissible  ;  and  that  the 
circumstance  of  the  observations  being  stated  to  have  been  made  by  the  wife, 
who  could  not  be  called  as  a  witness,  did  not  vary  the  general  rule,  that  whatever 
was  said  to  a  prisoner  on  the  subject-matter  of  the  charge,  to  which  he  made  no 
direct  answer,  was  receivable  as  evidence  of  an  implied  admission  on  his  part. 
The  prisoner  was  found  guilty. 

In  Massachusetts  this  principle  has  recently  been  discussed  in  the  case  of  Com- 
monwealth 0.  Kenney,  12  Metcalf,  235  (1847) .  In  this  case  a  witness  testified 
that  he  was  in  one  of  the  watch-houses  in  Boston,  between  eleven  and  twelve 
o'clock  in  the  evening  of  September  6th,  1846,  and  that  while  he  was .  there  two 
of  the  watchmen  of  the  city,  having  the  defendant  in  custody,  came  in  ;  that  one 
of  the  watchmen  said :  "  Here  is  a  man  that  has  been  robbing  a  man ; "  that  pres- 
ently Russell,  the  person  named  in  the  indictment  as  having  been  robbed,  came 
in  crj'ing,  and  said:  "That  man,"  pointing  to  the  defendant,  "has  stolen  my 
money ; "  that  the  other  watchman,  named  Baxter,  made  a  search  of  the  defend- 
ant's person,  but  found  nothing,  and  was  proceeding  to  lock  him  up  in  the  cellar ; 
that  as  the  defendant  was  going  down  cellar,  the  witness  saw  him  put  his  hands 
up,  turn  himself,  and  shove  something  between  a  water-bucket  and  a  little  earthen 
pot,  that  stood  on  a  shelf  built  up  in  the  corner  of  the  watch-house ;  that  the 
witness  then  got  up  from  his  seat,  looked  at  the  place  where  the  defendant  had 
put  his  hands,  and  saw  a  bag,  which  he  took  up,  and  thereupon  said :  "  Here  is 
the  bag ; "  the  defendant  then  being  on  the  stairs,  going  down  cellar,  and  within 
hearing;  that  Russell  immediately  said :  "That  is  my  bag;"  that  Baxter  then 
took  the  bag,  and  counted  the  money  in  it ;  and  that  while  Baxter  was  counting 
the  money  —  the  defendant  then  standing  in  the  watch-house  —  Russell  said : 
' '  That  was  all  the  money  I  had  in  the  world ; "  and  that  the  defendant  made  no 
reply  to  any  of  the  aforesaid  declarations.  Shaw  C.  J.  in  delivering  the  opinion 
of  the  court,  said :  "  But  on  another  ground  we  take  a  different  view  of  the  ad- 
missibility of  the  evidence,  depending  on  the  question  whether  the  statements  of 
Russell  in  the  hearing  of  the  defendant,  and  the  silence  of  the  latter,  do  amount 
to  a  tacit  admission  of  the  facts  stated.  It  depends  on  this :  If  a  statement  is 
made  in  the  hearing  of  another,  in  regard  to  facts  affecting  his  rights,  and  he 
makes  a  reply,  wholly  or  partially  admitting  their  truth,  then  the  declaration  and 
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the  reply  are  both  admissible ;  the  reply,  because  it  is  the  act  of  the  party,  who  will 
not  be  presumed  to  admit  any  thing  afifecting  his  own  interest  or  his  own  rights 
unless  compelled  to  do  it  by  the  force  of  truth ;  and  the  declaration,  because  it  may 
give  meaning  and  effect  to  the  reply.    In  some  cases,  where  a  similar  declaration 
is  made  in  one's  hearing,  and  he  makes  no  reply,  it  may  be  a  tacit  admission  of 
the  facts.     But  this  depends  on  two  facts :  first,  whether  he  hears  and  under- 
stands the  statement,  and  comprehends  its  bearing ;  and  secondly,  whether  the 
truth  of  the  facts  embraced  in  the  statement  is  within  his  own  knowledge  or  not ; 
whether  he  is  in  such  a  situation  that  he  is  at  liberty  to  make  any  reply ;  and 
whether  the  statement  is  made  under  such  circumstances,  and  by  such  persons, 
as  naturally  to  call  for  a  reply,  if  he  did  not  intend  to  admit  it.'    If  made  in  the 
course  of  any  judicial  hearing,  he  could  not  interfere  and  deny  the  statement ; 
it  would  be  to  charge  the  witness  with  perjury,  and  alike  inconsistent  with  deco- 
rum and  the  rules  of  law.     So  if  the  matter  is  of  something  not  within  his 
knowledge ;  if  the  statement  is  made  by  a  stranger,  whom  he  is  not  called  on  to 
notice ;  or  if  he  is  restrained'  by  fear,  by  doubts  of  his  rights,  by  a  belief  that 
his  security  will  be  best  promoted  by  his  silence ;  then  no  inference  of  assent 
can  be  drawn  from  that  silence.     Perhaps  it  is  within  the  province  of  the  judge, 
who  must  consider  these  preliminary  questions  in  the  first  instance,  to  decide  ul- 
timately upon  them ;  but  in  the  present  case  he  has  reported  the  facts,  on  which 
the  competency  of  the  evidence  depended,  and  submitted  it,  as  a  question  of  law, 
to  this  court.     The  circumstances  were  such,  that  the  court  afe  of  opinion  that 
the  declaration  of  the  party  robbed,  to  which  the  defendant  made  no  reply,  ought 
not  to  have  been  received  as  competent  evidence  of  his  admission,  either  of  the 
fact  of  stealing,  or  that  the  bag  and  money  were  the  property  of  the  party  alleged 
to  be  robbed.  The  declaration  made  by  the  officer,  who  first  brought  the  defendant 
to  the  watch-house,  he  had  certainly  no  occasion  to  reply  to.     The  subsequent 
statement,  if  made  in  the  hearing  of  the  defendant  (of  which  we  think  there  was 
evidence)  was  made  whilst  he  was  under  arrest,  and  in  the  custody  of  persons 
having  ofiicial  authority.    They  were  made,  by  an  excited,  complaining  party,  to 
such  officers  who  were  just  putting  him  into  confinement.     If  not  strictly  an 
official  complaint  to  officers  of  the  law,  it  was  a  proceeding  very  similar  to  it,  and 
he  might  well  suppose  that  he  had  no  right  to  say  any  thing  until  regularly  called 
upon  to  answer.     We  are  therefore  of  opinion  that  the  verdict  must  be  set  aside 
and  a  new  trial  granted."  In  Commonwealth  v.  Walker,  13  Allen,  570,  the  facts 
were  almost  precisely  identical  with  those  disclosed  in  Commonwealth  v.  Kenney. 
And  it  was  held  that  the  defendant  was  not  bound  to  deny  or  reply  to  the  state- 
ments made  in  his  presence,  and  his  silence  warranted  no  inference  against  him. 
In  Commonwealth  v.  Call,  21  Pickering,  515,  521,  it  was  held  that  confessions 
of  an  accomplice  made  in  the  presence  of  the  defendant,  and  assented  to  by  him, 
are  admissible  in  evidence  against  him.     Morton  J.  said :  "  Although  the  confes- 
sions of  an  accomplice,  as  such,  are  not  competent  evidence ;  1  Phillipps  Ev.  87 ; 
Kelyng,  18 ;  Gilbert  Ev.  124,  yet  when  made  in  the  presence  of  the  defendant, 
and  assented  to  by  him,  there  can  be  no  doubt  of  their  admissibility.     Indeed, 
had  his  express  assent  been  wanting,  they  would  have  been  admissible.    Where 
declarations  against  a  party  are  made  in  the  presence  and  not  objected  to  by  him, 
he  being  at  liberty  to  do  so,  his  assent  is  implied,  and  they  are  always  deemed 
competent  evidence." 

1  Commonwealth  v.  Galavan,  9  Allen,  271. 
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The  qualification  of  the  above  proposition,  or  exception  to  it,  includes  those 
cases  -where  the  deposition  of  a  witness  or  examination  of  another  prisoner  be- 
fore a  magistrate,  in  presence  of  the  prisoner,  contains  some  statement  aflFecting 
the  prisoner.  Such  statement  seems,  aocordiijg  to  the  best  authorities,  not  to  be 
admissible  in  evidence,  even  as  an  implied  admission.  Thus  in  Rex  v.  Turner, 
which  came  before  the  Judges  on  another  point,  1  Moody  C.  C.  347,  it  was  pro- 
posed to  prove  a  confession  of  a  female  prisoner,  made  before  a  magistrate  in  the 
presence  of  another  prisoner,  in  which  various  facts  were  stated,  implicating  the 
other  as  well  as  herself.     Patteson  J.  refused  to  receive  this  in  evidence.' 

In  Melen  ».  Andrews,  Moody  &  Malkin,  336,  in  an  action  on  the  case,  for  ma- 
liciously laying  an  information  before  magistrates,  under  the  stat.  7  &  8  Geo.  IV. 
ch.  30,  it  appeared  that  the  plaintiff  had  cross-examined  the  defendant  Andrews 
before  the  magistrates,  and  had  commented  upon  his  evidence.  The  defendant's 
counsel  then  proposed  to  inquire  of  the  witness,  what  another  party  examined  on 
that  occasion,  but  not  a  party  to  the  record  in  this  case,  had  stated,  on  the  ground 
that  it  was  said  in  the  plaintiff's  presence ;  and  that  he  had  the  opportunity  of 
cross-examining  the  witness,  and  observing  upon  his  testimony,  and  had  used  that 
privilege,  in  reference  to  the  defendant  Andrews.  Parke  J.  refused  to  admit  the 
evidence;  observing,  that  "the  deposition  of  a  witness,  taken  in  a  judicial  pro- 
ceeding, is  not  evidence,  although  the  party,  against  whom  it  is  sought  to  be 
read,  was  present,  and  had  the  opportunity  of  cross-examining ;  and  that  in  an 
investigation  of  this  nature,  there  is  a  regularity  of  proceeding  adopted,  which 
prevents  the  party  from  interposing,  when  and  how  he  pleases,  as  he  would  in  a 
common  conversation ;  that  the  same  inference  therefore  could  not  be  drawn 
from  his  silence,  or  his  conduct  in  this  case,  which  generally  may  in  that  of  a 
conversation  in  his  presence,  and  that  it  was  only  for  the  sake  of  these  inferences 
that  the  conversation  can  ever  be  admitted."  So  in  Appleby's  Case,  3  Starkie 
N.  P.  C.  33,  where  it  was  proposed  to  show,  that  when  the  prisoners  were  taken 
and  examined  before  a  magistrate,  one  of  them,  being  charged  by  the  examina- 
tion of  another,  did  not  deny  the  charge.  Holroyd  J.  refused  to  receive  the  evi- 
dence, and  said,  that  it  had  been  so  ruled  by  several  of  the  Judges  in  a  similar 
case,  which  had  been  tried  at  Chester. 

The  case  of  Rex  v.  Edmunds,  6  Carrington  &  Payne,  164,  before  Tindal 
C.  J.  has  been  considered  at  variance  with  the  above  authorities.^  The  prisoner 
was  charged  with  murder  a  few  days  after  the  night  on  which  the  blow  was 
given ;  the  deceased  made  a  complaint  before  a  clergyman,  and  the  prisoner 
was,  in  consequence,  brought  before  two  magistrates  on  a  charge  of  assault ; 
one  of  the  magistrates  stated,  that  on  the  examination  of  this  latter  charge, 
the  deceased  made  a  statement,  and  the  prisoner  made  a  statement  in  answer 
to  it.  Neither  of  these  statements  was  reduced  into  writing,  as  the  case  was  one 
of  summary  conviction.  The  prisoner  was  convicted  by  the  magistrates.  Tindal 
C.  J.  admitted  in  evidence  what  the  deceased  and  the  prisoner  said  upon  this 
examination ;  the  learned  judge  said :  "  I  shall  not  however  hold  that  what  the 
deceased  said  is  evidence,  as  proving  the  facts  he  stated,  as  it  would  be  if  it  were 
a  deposition  taken  under  the  statute  7  Geo.  IV.  ch.  64 ;  but  only  evidence,  as 

1  See  Regina  v,  Newman,  1  Ellis  &  Blackburn,  268;  3  Carrington  &  Kirwan,  262;  1  Taylor 
Ev.  §  828. 

2  "  But,  as  it  should  seem,  without  any  sufficient  reason."  8  Russell  on  Crimes,  424  note. 
4tti  ed. 
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producing  an  answer  from  the  prisoner,  like  any  other  conversation ;  and  I  do 
not  think  it  is  the  less  evidence,  because  it  is  upon  oath.  I  shall  therefore  admit 
it  as  a  conversation.  The  prisoner  was  found  guilty  of  manslaughter.  Mr. 
Phillipps  observes,  that  "this  case  seems  of  doubtful  authority;"  it  may  be 
remarked,  that  although  the  prisoner's  counsel  objected  on  another  ground,  the 
attention  of  the  court  does  not  appear  to  have  been  called  to  this  objection,  that 
the  statement  was  made  on  an  examination  before  a  magistrate,  which  has  been 
considered  as  preventing  a  prisoner  from  interposing  at  his  will  and  pleasure, 
and  therefore  as  shutting  out  any  inference  to  be  drawn  from  his  silence.  Phil- 
lipps on  Evidence  (8th  ed.)  423. 

Section  XI.  Wh&-e  a  confession  is  not  admissible,  from  the  circumstances 
under  which  it  was  obtained,  contemporaneous  declarations  of  the  party  are  re- 
ceivable in  evidence  or  not  according  to  the  attending  circumstances,  but  any  act  of 
such  party,  though  done  in  consequence  of  such  confession,  is  admissible  in  evi- 
dence, if  it  appears  from  a  fact  thereby  discovered,  that  so  much  of  the  confession 
as  immediately  relates  to  it,  is  true. 

In  Warickshall's  Case,  1  Leach  C.  C.  (4th  ed.)  263,  Old  Bailey  Sessions, 
1783,  coram  Nares  J.  and  Eyre  B.  where  the  confession  was  rejected  as  made 
under  promises  of  favor,  the  fact  that  part  of  the  stolen  property  was  obtained 
through  means  of  the  confession,  was  admitted.  It  was  objected,  that  to  receive 
it  was  to  make  the  prisoner  the  deluded  instrument  of  her  own  conviction,  and 
to  violate  the  faith  which  the  prosecutor  had  pledged.  The  court  said,  it  was  a 
mistaken  notion,  that  the  evidence  of  confessions  and  facts,  obtained  from  prison- 
ers by  promises  and  threats,  was  to  be  rejected  from  a  regard  to  public  faith ; 
that  no  such  rule  ever  prevailed,  that  the  idea  was  novel  in  theory,  and  would  be 
as  dangerous  in  practice  as  it  is  repugnant  to  the  general  principles  of  crimi- 
nal law. 

Confessions  are  received  in  evidence  or  rejected  as  inadmissible,  under  a  con- 
sideration whether  they  are  or  are  not  entitled  to  credit.  A  free  and  voluntary 
confession  is  deserving  of  the  highest  credit,  because  it  is  presumed  to  flow  from 
the  strongest  sense  of  guilt,  and  therefore  it  is  admitted  as  proof  of  the  crime  to 
■which  it  refers ;  but  a  confession,  forced  from  the  mind  by  the  flattery  of  hope, 
or  by  the  torture  of  fear,  comes  in  so  questionable  a  shape  when  it  is  to  be  con- 
sidered as  the  evidence  of  guilt,  that  no  credit  ought  to  be  given  to  it ;  and 
therefore  it  is  rejected.'  This  principle  respecting  confessions  has  no  appli- 
cation whatever  to  the  admission  or  rejection  of  facts,  whether  the  knowledge  of 
them  be  obtained  in  consequence  of  an  extorted  confession,  or  arises  from  any 
other  source ;  for  a  fact,  if  it  exist  at  all,  must  exist  invariably  in  the  same  man- 
ner, whether  the  confession  from  which  it  is  derived  be  in  other  respects  true 
or  false.  Facts  thus  obtained  however  must  be  fully  and  satisfactorily  proved 
without  calling  in  the  aid  of  any  part  of  the  confession  from  which  they  may 
have  been  derived ;  and  the  impossibility  of  admitting  any  part  of  the  confes- 

1  Three  men  were  tried  and  convicted  for  the  murder  of  Mr.  Harrison  of  Campden  in 
Gloucestershire.  One  of  them,  under  a  promise  of  pardon,  confessed  himself  guilty  of  the 
fact.  The  confession  therefore  was  not  given  in  evidence  against  him,  and  a  few  years 
afterwards  it  appeared,  that  Mr.  Harrison  was  alive.  1  Leach  C.  C.  264  (4th  ed.)  MSS. 
case. 
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sion,  as  a  proof  of  the  fact,  clearly  shows  that  the  fact  may  be  admitted  on  other 
evidence,  for  as  no  part  of  an  improper  confession  can  be  heard,  it  can  never  be 
legally  known  whether  the  fact  was  derived  through  the  means  of  such  confession 
or  not  (see  Gould's  Case,  post)  ;  and  the  consequences  to  public  justice  would 
be  dangerous  indeed ;  for  if  men  were  enabled  to  regain  stolen  property,  and 
the  evidence  of  attendant  facts  were  to  be  suppressed  because  they  had  regained 
it  by  means  of  an  improper  confession,  it  would  be  holding  out  an  opportunity  to 
compound  felonies.  The  rules  of  evidence  which  respect  the  admission  of  facts, 
and  those  which  prevail  with  respect  to  the  rejection  of  parol  declarations  or 
confessions,  are  distinct  and  independent  of  each  other.  It  is  true,  that  many 
able  Judges  have  conceived,  that  it  would  be  an  exceedingly  hard  case,  that  a 
man  whose  life  is  at  stake,  having  been  lulled  into  a  notion  of  security  by 
promises  of  favor,  and  who,  in  consequence  of  those  promises,  has  been  induced 
to  make  a  confession,  by  the  means  of  which  the  property  is  found,  should  after- 
wards find  that  the  confession  with  regard  to  the  property  found  is  to  operate 
against  him.  But  this  subject  has  more  than  once  undergone  the  solemn  con- 
sideration of  the  twelve  Judges ;  and  a  majority  of  them  were  clearly  of  opinion, 
that  although  confessions,  improperly'  obtained,  cannot  be  received  in  evidence, 
yet  that  any  acts  done  afterwards  may  be  given  in  evidence,  notwithstanding 
they  were  done  in  consequence  of  such  confession.  1  Loach  C.  C  264  (4th  ed.). 
In  Gould's  Case,  9  Carrington  &  Payne,  364,  a  statement  had  been  made  by 
the  prisoner,  under  circumstances  which  induced  the  prosecution,  with  the  appro- 
bation of  the  court,  not  to  offer  it  in  evidence  ;  but  in  consequence  of  the  state- 
ment containing  some  allusion  to  a  lantern,  which  was  afterwards  found  in  a 
particular  place,  the  policeman  was  asked,  whether,  in  consequence  of  something 
which  the  prisoner  had  said,  he  made  search  for  the  lantern  ?  Tindal  C.  J.  and 
Parke  B.  received  the  words  used  by  the  prisoner,  with  reference  to  the  thing 
found,  but  not  the  other  parts  of  the  statements  received.  The  prisoner  was 
found  guilty. 

In  Rex  V.  Harris,  1  Moody  C.  C.  338,  on  an  indictment  for  killing  a  sheep, 
with  intent  to  steal  the  carcase,  where  the  admissibility  of  a  confession  was 
reserved  by  Littledale  J.  for  the  opinion  of  the  Judges,  the  judge  admitted  in 
evidence  the  facts,  that,  after  this  statement,  the  prisoner  went  with  two  persons 
to  a  field,  and  said  "  he  could  find  the  skin  buried ; "  that  he  showed  them  the 
place ;  that  they  dug  it  up,  and  that  it  was  the  skin,  of  the  skeep  which  had  been 
lost.  In  Thurtell's  Case,  cited  by  Mr.  Alison,  in  his  work  on  the  Criminal  Law 
of  Scotland,  vol.  2,  584,  although  a  confession  obtained,  by  means  of  promises  or 
hopes  of  impunity  held  out,  was  not  used  in  evidence  against  him,  yet,  the  fact 
that  goods  were  recovered  or  a  corpse  found,  in  consequence  of  the  confession, 
and  at  the  place  mentioned  in  the  confession,  was  held  receivable  in  evidence. 
In  Commonwealth  v.  Knapp,  9  Pickering,  496,  511,  where  the  prisoner's  confes- 
sions were  excluded,  as  having  been  improperly  obtained,  a  witness  was  allowed 
to  testify,  that  a  weapon  used  in  the  commission  of  the  murder,  was  found  by 
him  in  a  particular  place,  and  that  he  was  directed  to  the  place  by  the  prisoner. 
Commonwealth  v.  James,  99  Massachusetts,  439. 

The  reason  for  excluding  a  confession  is  to  guard  against  the  possibility  of  an 
innocent  person  being  from  weakness  seduced  untruly  to  accuse  himself,  in  hopes 
of  thereby  obtaining  more  favor,  or  from  fear  of  meeting  with  more  punish- 
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ment ;  that  reason  is  done  away,  if  such  confession  be  substantiated  by  an  actual 
finding  of  the  goods  accordingly,  in  the  place  described,  which  would  not  proba- 
bly be  known  to  the  party,  if  he  were  not  privy  to  the  felony.  2  East  P.  C. 
658. 

In  Mosey's  Case,  1  Leach  C.  C.  (4th  ed.)  265  note,  a  confession  was  made, 
and  goods  found  in  consequence  of  it.  Buller  J.  (present  Eyre  B.)  said: 
"  Whatever  acts  are  done,  are  evidence ;  but  if  those  act?  are  not  sufficient  to 
make  out  the  charge  against  the  prisoner,  the  conversation  on  confession  of  the 
prisoner  cannot  be  received,  so  as  to  couple  it  with  those  acts,  in  order  to  make 
out  the  subject-matter  of  proof.  A  prisoner  was  tried  before  me,  where  the  evi- 
dence was  just  as  it  is  here ;  I  stopped  all  the  witnesses  when  they  came  to  the 
confession ;  the  prisoner  was  acquitted.  There  were  two  learned  Judges  on  the 
bench,  who  told  me,  that  although  what  the  prisoner  said  was  not  evidence,  yet, 
that  any  facts  arising  afterwards,  must  be  received ;  this  point,  though  it  did  not 
affect  the  prisoner  at  the  bar,  was  stated  to  all  the  Judges ;  and  the  line  drawn 
was,  that  although  confessions  improperly  obtained  cannot  be  received  in  evi- 
dence, yet  that  the  acts  done  afterwards  may  be  given  in  evidence,  although  they 
were  done  in  consequence  of  the  confession."  See  also  Lockhart's  Case,  1  Leach 
C.  C.  (4th  ed.)  386.  But  it  should  seem  that  so  much  of  the  confession  as  re- 
lates strictly  to  the  fact  discovered  by  it  may  be  given  in  evidence,  for  the  reason 
of  rejecting  extorted  confessions  is,  that  the  prisoner  may  have  been  thereby 
induced  to  say  what  is  false,  but  the  fact  discovered  shows,  that  so  much  of  the 
confession  as  immediately  relates  to  it  is  true.  Rex  v.  Butcher,  1  Leach  C.  C. 
(4th  ed.)  265  note. 

In  Cain's  Case,  1  Crawford  &  Dix  C.  C.  37,'  where  an  admission  of  a  female 
prisoner  to  a  constable  that  the  child  (for  concealing  whose  birth  she  was 
indicted)  was  in  the  bedstead,  was  rejected  on  the  ground  that  the  witness  had 
interrogated  the  prisoner  in  a  threatening  manner,  Torrens  J.  admitted  evidence 
of  the  acts :  the  search  for  and  the  finding  of  the  child  in  the  bedstead,  which 
were  done  in  consequence  of  the  admission. 

In  Rex  V.  Grriffin,  Russell  &  Ryan  C.  C.  151,  the  prisoner  was  indicted  and 
convicted  of  stealing  a  guinea  and  two  promissory  notes,  in  a  dwelling-house. 
One  of  the  notes  was  a  Bank  of  England  note  for  £5,  the  other  a  Reading 
bank-note  for  the  same  sum.  The  prosecutor,  after  detailing  a  conversation 
with  the  prisoner,  was  proceeding  to  state  a  confession,  but  as  he  admitted  that 
he  had  told  the  prisoner  it  would  be  better  for  him  to  confess,  Chambre  J. 
stopped  him,  but  permitted  him  to  prove  "  that  the  prisoner  brought  to  him  a 
guinea  and  a  £5  Reading  bank-note,  which  he  gave  up  to  the  prosecutor,  as  the 

1  The  constable  went  to  the  prisoner's  house,  and  said :  "  Where  is  your  child  ?  "  The 
prisoner  replied :  "  I  have  no  child."  Witness  then  said:  "I  have  received  information  that 
you  were  delivered  of  a  child."  The  prisoner  persisted  in  denial,  when  the  witness  said,  "  I 
shall  search  for  the  child,  so  you  had  better  tell  me  where  it  is."  The  prisoner  then  said, 
the  child  was  in  the  bedstead,  and  the  witness,  upon  search,  found  it  there.  The  confession 
was  not  admitted.  It  does  not  appear  from  the  report  that  the  question  was  argued;  there 
was  a  subsequent  confession  by  the  prisoner  to  another  person,  which  was  admitted  in  evi- 
dence. It  would  seem,  that  a  threat  to  search  for  the  child  was  not  calculated  to  induce  the 
prisoner  untruly  to  confess  herself  guilty,  which  is  the  test  of  its  admissibility  (ante  Sec- 
tion I.);  while,  on  the  other  hand,  the  confession  naturally  led  to  her  immediate  appre- 
hension. 
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guinea  and  one  of  the  notes  that  had  been  stolen  from  him."  The  judge  told 
the  jury,  that  notwithstanding  the  previous  inducement  to  confess,  they  might 
receive  the  prisoner's  description  of  the  note,  accompanying  the  act  of  delivering 
it  up,  as  evidence  that  it  was  the  stolen  note.  In  Easter  term  1809  a  majority 
of  the  Judges,  namely.  Lord  BUenborough,  Mansfield  C.  J.,  Macdonald  C.  B., 
Heath  J.,  Grose  J.,  Chambre  J.  and  Wood  B.  held  the  conviction  right,  and 
the  evidence  admissible.  Lawrence  and  Le  Blanc  JJ.  were  of  a  contrary  opinion. 
Le  Blanc  J.  was  of  opinion,  that  the  production  of  the  money  by  the  prisoner 
was  alone  admissible,  and  not  his  saying  at  the  time  he  produced  one  of  the  notes, 
"  that  it  was  one  of  the  notes  stolen  from  the  prosecutor."  The  remark  of  the 
court  in  Kex  v.  Jenkins,  Russell  &  Ryan  C.  C.  492,  "  that  the  influence  which 
might  produce  a  groundless  confession,  might  also  produce  groundless  conduct," 
seems  applicable  to  the  circumstances  of  this  case.  The  money  produced  how- 
ever corresponded  in  amount  and  in  general  character  with  that  taken  from  the 
prosecutor,  and  the  statement  identifying  it  was  contemporaneous  with  the  fact  of 
the  production  of  the  money.  It  was  not  a  confession  of  the  prisoner's  guilt, 
but  an  identification  of  the  property  which  had  been  taken  from  the  prosecutor. 

In  Rex  V.  Jones,  Russell  &  Ryan  C.  C  152,  which  came  before  the  twelve 
Judges  on  the  same  day  as  Rex  v.  Griffin,  the  prosecutor,  with  others,  had  been 
in  pursuit  of  the  prisoner,  having  found  him  in  custody  of  a  constable,  to  whom 
he  had  been  delivered  by  a  sergeant  of  marines,  asked  the  prisoner  for  the 
money  that  he  had  taken  out  of  his  pack,  upon  which  the  prisoner  took  lis.  6id. 
out  of  his  pocket,  and  said  that  was  all  that  was  left  of  it.  The  sergeant  gave 
the  same  account,  but  added,  that  before  the  prisoner  produced  the  money,  the 
prosecutor  said  "  he  only  wanted  his  money,  and  if  the  prisoner  gave  him  that, 
he  might  go  to  the  devil  if  he  pleased."  Chambre  J.  left  the  whole  of  this  evi- 
dence to  the  jury,  who  found  the  prisoner  guilty.  In  Easter  term  1809  the 
majority  of  the  Judges  present,  namely,  Macdonald  C.  B.,  Chambre,  Lawrence, 
Le  Blanc,  and  Heath  JJ.  held  the  evidence  inadmissible  and  conviction  wrong. 
Mansfield  C.  J.,  Wood  B.,  Grose  J.  contrk  Lord  EUenborough  dubitante. 
The  case  of  Rex  v.  Jones  was  acted  upon  by  Vaughan  B.  who  rejected  evidence 
offered  under  precisely  similar  circumstances  in  Clarke's  Case,  MSS.  1828,  cited 
by  Mr.  Carrington  in  his  Supplement  to  the  Treatises  on  Criminal  Law. 

In  Rex  V.  Jenkins,  Russell  &  Ryan  C.  C.  492,  the  case  was  tried  and  the 
prisoner  convicted,  before  Bayley  J.  and  Parke  J.  at  the  Old  Bailey  Sessions, 
Micha'elmas  1822.  The  prisoner  was  induced,  by  a  promise  from  the  prosecutor, 
to  confess  his  guilt,  and  after  that  confession,  he  carried  the  officers  to  a  particu- 
lar house,  as  the  house  where  he  had  disposed  of  the  property,  and  pointed  out 
the  person  to  whom  he  had  delivered  it ;  that  person  denied  knowing  any  thing 
about  it,  and  the  property  was  never  found.  The  evidence  of  the  confession  was 
not  received ;  the  evidence  of  his  carrying  the  officer  to  the  house  was.  Bay- 
ley  J.  stated  the  case  for  the  consideration  of  the  Judges ;  they  held  the  evidence 
inadmissible,  and  the  conviction  wrong.  The  confession  was  excluded,  because, 
being  made  under  the  influence  of  a  promise,  it  could  not  be  relied  upon,  and 
the  acts  of  the  prisoner,  under  the  same  influence,  not  being  confirmed  by  the 
finding  of  the  property,  were  open  to  the  same  objection.  The  influence,  which 
might  produce  a  groundless  confession,  might  also  produce  groundless  conduct. 
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In  this  case,  there  appears  to  have  been  nothing  to  confirm  either  the  prisoner's 
statement  or  his  conduct. 

In  Harvey's  Case,  2  East  P  C.  658  (Bodmin  Summer  Assizes  1800)  Lord 
Eldon  said,  that  where  the  knowledge  of  any  fact  was  obtained  from  a  prisoner, 
under  such  a  promise  as  excluded  the  confession,  he  should  direct  an  acquittal, 
unless  the  fact  itself  proved  would  have  been  sufficient  to  warrant  a  conviction 
without  any  confession  leading  to  it ;  and  the  judge  so  directed  the  jury  in  that 
case. 

Section  XH.  Parol  evidence,  precixe  and  distinct,  of  a  statement  made  by  a 
prisoner  before,  a  magistrate  during  Ms  examination,  is  admissible,  although  such 
statement  neither  appears  in  the  written  examination,  nor  is  vouched  by  the  magis- 
trate ;  and  a  confession  before  a  magistrate  is  admissible,  although  it  was  made 
before  the  evidence  of  the  witnesses  against  the  parties  was  concluded. 

The  first  part  of  this  proposition  seems  warranted  by  a  case  before  the  Judges, 
next  cited,  but  it  has  been  remarked,  that  such  parol  statements  are  liable  to  con., 
siderable  suspicion  from  the  very  circumstance  of  their  not  having  been  taken 
down  by  the  magistrate,  and  that  they  ought  therefore  to  be  received  with  the 
greatest  caution.     1  Phillipps  Ev.  447. 

In  the  case  of  Rex  v.  Harris,  1  Moody  C.  C.  338  (1832)  cited  ante  on  anoth- 
er point,  the  prisoners  were  tried  before  Littledale  J.  for  killing  a  ewe,  the  prop- 
erly of  Thomas  Bennet,  with  intent  to  steal  the  carcase.  There  was  a  second 
count  for  stealing  the  ewe.  The  prisoners,  in  consequence  of  a  statement  made 
by  Butler  to  one  Robinson,  were  taken  before  a  magistrate,  who  stated  in  his  evi- 
dence at  the  trial  ' '  that  the  examination  produced  was  all  that  was  taken  down, 
that  was  what  each  of  the  prisoners  said,  it  was  all  in  the  handwriting  of  the  wit- 
ness, the  examinations  were  read  over  to  the  prisoners,  and  were  signed  by  all 
three,  and  that  he  had  taken  down  every  thing  said  by  them  that  he  heard,  and 
that  the  papers  produced  contained  every  thing,  as  Jie  believed,  that  transpired 
before  him.  The  room  was  very  full."  The  papers  produced  were  the  deposi- 
tions jaf  the  three  prisoners,  and  the  examination  and  confession  of  Butler,  as  to 
each  offence,  and  the  examinations  of  the  other  two  prisoners,  which  latter  were 
silent  as  to  Bennet's  sheep  altogether.  These  examinations  were  signed  by  the 
two  prisoners,  as  marksmen,  respectively.  Robinson  was  present  during  the  ex- 
aminations, and  stated,  that  Harris  said  to  the  magistrate,  he  was  connected  with 
the  taking  of  Bennet's  sheep,  and  that  Harris  said  further,  that  "  they  took  a 
neddy  out  of  the  road  and  put  the  sheep  upon  him,  and  the  neddy  tumbled,"  and 
that  these  words  were  addressed  to  the  magistrate.  That  Evans  also  said,  "he 
helped  to  take  Bennet's  sheep,"  and  that  he  addressed  himself,  in  saying  so,  to 
the  magistrate.  Bennet,  one  of  the  prosecutors,  said  he  was  at  the  magistrate's, 
that  he  heard  Harris  and  Evans,  that  Harris  said  he  helped  to  take  Bennet's  ewe, 
and  that  Evans,  after  he  had  been  admonished  by  his  fellow-prisoner  Harris  to 
speak  the  truth,  said,  "  he  helped  to  do  it,  he  helped  to  take  his  (Bennet's) 
sheep,"  and  that  what  both  said  was  addressed  to  the  magistrate. 

It  does  not  appear  that  there  was  any  evidence  against  either  of  the  prisoners, 
Evans  or  Harris,  as  to  Bennet's  sheep,  the  subject  of  the  indictment,  except 
this  parol  evidence  of  confession  before  the  magistrate.  It  was  objected,  that 
as  Harris  and  Evans  had  made  a  confession,  which  had  been  taken  down  in 
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writing  by  the  magistrate,  a  confession  as  to  Bennet's  sheep,  could  not  be  sup- 
plied by  parol  evidence ;  that  parol  evidence  could  not  under  the  circumstances 
be  admitted  of  any  thing  else  that  was  addressed  to  the  magistrate.  The  prison- 
ers were  all  found  guilty,  and  the  opinion  of  the  Judges  was  requested,  whether 
the  parol  evidence  of  Robinson  and  Bennet  as  to  what  passed  before  the  magis- 
trate was  admissible.  All  the  Judges  (except  Lord  Lyndhurst  C.  B.,  Bosanquet 
J.,  Taunton  J.  and  Gurney  B.  who  were  absent)  were  unanimously  of  opinion 
that  the  evidence,  being  precise  and  distinct,  was  properly  received,  and 
that  the  conviction  was  right.  See  3  Russell  on  Crimes  (dth  ed.)  461,  note  by 
Mr.  Greaves ;  1  Greenl.  Ev.  (7th  ed.)  §  227  note. 

Malony's  Case,  upon  this  point,  was  previous  to  Harris's  Case  before  the 
Judges,  the  former  being  in  1831,  the  latter  in  1832.  Littledale  J.  who  tried  the 
former  on  circuit,  concurred  with  the  decision  of  the  Judges  in  the  latter.  That 
decision  was  unanimous.  The  former  case  does  not  appear  to  be  reported ;  it  is 
thus  briefly  mentioned  in  Matthew's  Digest  of  Criminal  Law  published  in  1833 : 
"  But  if  an  observation  made  by  the  prisoner  ought  to  have  been  taken  down  in 
writing,  and  was  not,  it  is  inadmissible."  Rex  v.  Mulvey,  per  Littledale  J.  Lan- 
caster Spring  Assizes  1831,  MS."  This  is  copied  by  Roscoe,  without  any  other 
reference,  and  it  is  miscalled  Molony's  Case.  See  1  Greenl.  Ev.  (7th  ed.) 
§  227  note. 

In  Rex  V.  Spilsbury,  7  Carrington  &  Payne,  188,  Coleridge  J.  admitted  parol 
evidence  of  a  statement  made  by  the  prisoner  before  the  magistrate,  in  the  course 
of  the  examination  of  one  of  the  witnesses,  but  not  forming  part  of  what  the 
prisoner  said  when  he  was  called  on  for  his  defence.  The  judge  observed,  that 
"  as  that  would  not  be  put  down  as  a  part  of  the  statement  of  the  prisoner,  he 
was  clearly  of  opinion  that  it  was  receivable ;  that  if  the  prisoner,  being  asked 
at  the  close  of  the  evidence  for  the  prosecution,  does  say  something,  it  is  takeij 
down,  and  the  evidence  of  that  statement  is  the  written  deposition,  but  if  a  pris- 
oner says  any  thing  while  the  witnesses  are  under  examination,  that  does  not 
stand  on.  the  same  ground." 

In  Rowland  v.  Ashby,  Ryan  &  Moody  N.  P.  C.  231,  at  Guildhall,  March  1835, 
coram  Best  C.  J.,  it  was  proposed  to  give  in  evidence  an  admission  by  the  plain- 
tiff on  his  examination  before  commissioners  of  bankrupt,  that  he  was  in  partner- 
ship with  his  son.  There  was  no  such  admission  in  the  written  examination 
produced.  It  was  objected  that  the  evidence  was  inadmissible,  the  case  being 
the  same  as  the  examination  of  a  prisoner  before  a  magistrate ;  that  it  must  be 
presumed  the  commissioners  had  done  their  duty  and  had  made  a  faithful  account 
of  the  plaintiff's  evidence.  Best  C.  J.  admitted  the  evidence,  and  said  that  in 
regard  to  the  statute  for  examination  of  prisoners  by  a  magistrate,  it  had  been 
used  for  a  different  purpose  than  had  been  intended ;  and  that  his  opinion  was 
that  upon  clear  and  satisfactory  evidence,  it  would  be  admissible  to  prove  some- 
thing said  by  a  prisoner  beyond  what  was  taken  down  by  the  committing  magistrate. 
It  seems  that  the  object  of  the  old  statute  of  Philip  and  Mary,  requiring  the 
examination  of  prisoners  to  be  taken,  was  to  enable  the  judge  and  jury  to  see 
whether  the  witnesses  were  consistent  or  contradictory  in  the  evidence  they  gave. 
Grose  J.  in  Lamb's  Case,  2  Leach  C.  C.  562  (4th  ed.)  says,  that  the  only  object 
of  the  legislature  in  enabling  the  magistrate  to  take  informations  was  to  enable 
the  judge  and  jury  before  whom  the  prisoner  is  tried,  to  see  whether  the  offence 
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is  bailable,  and  whether  the  witnesses  are  consistent  or  contradictory  in  the  evi' 
dence  they  give.  There  is  not  a  single  expression  from  which  it  is  to  be  collected 
that  the  examination  was  directed  to  be  taken  merely  as  evidence  against  the 
prisoner;  nor  indeed  is  the  examination  ever  given  in  evidence  as  a  matter  so 
required  by  the  statute ;  but  containing  a  detail  of  circumstances  taken  under 
the  solemnity  of  a  public  examination  for  a  different  purpose,  it  is  more  authen- 
tic, on  account  of  the  deliberate  manner  in  which  it  is  taken,  and  when  it  con- 
tains a  confession  it  is  admitted,  not  by  force  of  the  statute,  but  by  the  common 
law,  as  strong  evidence  of  that  fact.' 

In  1  Greenl.  Ev.  §  227,  it  is  said  that  "  the  law  conclusively  presumes,  that  if 
any  thing  was  taken  down  in  writing,  the  magistrate  performed  all  his  duty  by 
taking  down  all  that  was  material.  In  such  case,  no  parol  evidence  of  what  the 
prisoner  may  have  said  on  that  occasion  can  be  received."  In  a  note,  the  learned 
author  says :  "  Mr.  Joy  in  his  Treatise  on  Confessions,  pp.  89-92,  237,  dissents 
from  this  proposition,  so  far  as  regards  the  conclusive  character  of  the  presump- 
tion, which,  he  thinks,  is  neither  '  supported  by  the  authorities,'  nor  '  reconcila- 
ble with  the  object  with  which  examinations  are  taken.'  But  upon  a  careful 
review  of  the  authorities,  and  with  deference  to  the  opinion  of  that  learned  writ- 
er, I  am  constrained  to  leave  the  text  unaltered." 

In  respect  of  the  second  branch  of  the  proposition  above,  that  it  is  not  neces- 
sary, in  order  to  make  a  confession  admissible,  that  the  prisoner  should  be  first 
put  in  possession  of  all  the  evidence  against  him ;  it  was  so  held  in  Bell's  Case, 
6  Carrington  &  Payne,  163,  coram  Gaselee  J.  who  conferred  with  Lord  Tenter- 
den  C.  J,  on  the  case,  where  several  depositions  were  taken  in  the  prisoner's 
presence,  both  on  the  day  on  which  the  confession  was  made  and  on  a  previous 
day,  and  other  depositions  were  taken  on  a  day  subsequent  to  that  on  which  the 

1  In  Lewis's  Case,  6  Carrington  &  Payne,  162,  Gurney  B.  refused  to  receive  parol  evidence 
of  something  said  by  the  prisoner,  not  taken  down  in  the  depositions  which  he  made  as  a 
witness  before  the  magistrate.  The  depositions  had  been  rejected,  on  the  ground  that  they 
were  not  voluntary.  This  would  apply  to  the  statement  not  taken  down  as  well  as  that 
which  was.  Mr.  Phillipps,  446  note  4,  speaks  of  this  as  a  case  in  which  the  judge  refused  to 
receive  similar  evidence  to  that  which  was  received  in  Harris's  Case,  ante  223:  but  the 
latter  was  the  case  of  an  examination  not  upon  oath. 

In  Walter's  Case,  7  Carrington  &  Payne,  267,  it  was  stated  on  the  depositions  returned 
by  the  magistrate  that  the  prisoner  declined  to  say  any  thing ;  Lord  Abinger  C.  J.  was  of 
opinion  that,  under  these  circumstances,  parol  evidence  was  not  admissible  of  a  confession 
of  the  prisoner  alleged  to  have  been  made  on  his  examination ;  but  the  point  was  not  de- 
cided, the  other  evidence  in  the  case  being  suiGcient.  The  prisoner  was  found  guilty.  In 
this  case  the  parol  evidence  proposed  to  be  given  would  have  directly  contradicted  the  return 
made  by  the  magistrates ;  but  the  circumstance  of  some  part  of  the  prisoner's  statement 
being  omitted  by  the  magistrate,  wonld  not,  it  seems,  render  the  examination  inadmissible, 
if  it  has  been  read  over  to  the  party,  and  he  has  not  dissented  from  its  correctness.  Thus  in 
a  civil  suit,  Milward  o.  Forbes,  4  Espinasse  N.  P.  C.  170,  the  examination  of  the  defendant 
before  commissioners  of  bankrupt  was  tendered  in  evidence  against  him  in  an  action  of 
trover.  It  was  proved  that  the  defendant  had  said  more  on  the  examination  than  was  taken 
down,  that  the  commissioner  had  taken  down  only  what  he  considered  relevant,—  but  that 
nothing  relevant  was  omitted,  whether  it  made  for  or  against  the  party,  and  the  examination 
was  read  to  the  defendant  before  he  signed  it.  Lord  Ellenborough  C.  J.  held,  that  the  party 
having  signed  it,  after  he  heard  it  so  stated  from  his  own  words,  and  read  over  to  him  before 
he  signed  it,  it  must  be  taken  to  be  a  statement  of  facts  admitted  by  him,  and  it  was  there- 
fore evidence. 


622  LEADING  CRIMINAL -CASES. 

prisoner  confessed,  some  in  his  presence,  others  in  his  absence.  Lord  Tenter- 
den  C  J.  and  Gaselee  J.  agreed  that  the  opinion  of  Garrow  B.  in  Flagg's  Case, 
was  much  too  general,  as  it  would  go  to  exclude  any  acknowledgment  of  guilt 
made  by  a  prisoner  to  a  constable. 

In  this  latter  case  (4  Carringtbn  &  Payne,  667)  Garrow  B.  admitted  the  evi- 
dence, but  expressed  a  doubt  as  to  its  legality.  He  thought  that  nothing  said 
by  a  prisoner,  before  he  knew  what  evidence  was  against  him,  ought  to  be  used 
to  criminate  him ;  and  he  censured  the  practice  of  taking  such  a  statement  from 
a  prisoner,  who  ought  only  to  be  asked  whether  he  wished  to  say  any  thing  in 
answer  to  the  charge,  when  he  had  heard  all  that  the  witnesses  in  support  of  it 
had  to  say  against  him. 

Section  Xm.  Parol  evidence  of  a  confession  made  during  an  examination 
hefore  a  magistrate,  is  admissible  in  evidence,  although  it  was  taken  down  in  writ- 
ing by  the  magistrate,  if  from  informality  the  written  examination  is  not  admissi- 
ble ;  and  such  examination,  though  informal,  may  be  used  to  refresh  the  memory 
of  a  witness  ijoho  was  present  and  took  it  down. 

This  proposition  strictly  belongs  to  the  subject  of  secondary  evidence.  It  is 
however  immediately  connected  with  the  subject  in  discussion. 

Telicote's  Case,  2  Starkie  N.  P.  C.  483;  Foster's  Case,  1  Lewin  C.  C.  46; 
Hirst's  Case,  1  Lewin  C.  C.  46 ;  and  Pressly's  Case,  6  Carrington  &  Payne,  183, 
are  instances  of  the  admissibility  of  such  parol  evidence,  where  the  examinations 
are  not  signed  by  the  prisoner.  In  Tarrant's  Case,  6  Carrington  &  Payne,  182, 
where  it  did  not  appear  on  the  face  of  the  examination,  that  it  was  taken  on  a 
charge  of  felony,  or  that  the  magistrates  who  signed  it  were  then  acting  as  such, 
Patteson  J.  allowed  the  clerk  to  the  magistrates  to  refresh  his  memory  from  the 
paper.  In  Bell's  Case,  6  Carrington  &  Payne,  162,  the  confession  had  been  taken 
down  in  writing  by  the  magistrate's  clerk ;  the  prisoner,  after  it  was  read  over  to 
him,  put  his  mark  to  it.  The  clerk  attested  it  thus :  ' '  Taken  and  signed  by  the 
said  John  H.  Bell,  in  the  presence  of."  The  prisoner's  counsel  objected  to  the 
admissibility  of  this  document,  on  the  ground  that  there  was  a  false  attestation. 
Gaselee  J.  after  consulting  Lord  Tenterden  C.  J.  said,  they  were  both  of  opin- 
ion that  the  confession  might  be  repeated  by  the  magistrate's  clerk,  who  heard 
it,  and  that  he  might  refresh  his  memory  by  aid  of  the  written  paper.  The  pris- 
oner was  convicted.  The  same  course  was  pursued  in  Jones's  Case,  Carrington 
Suppl.  13;  Watkins's  Case,  4  Carrington  &  Payne,  650  note  b;  and  Reed's  Case, 
Moody  &  Malkin,  403.  It  does  not  appear  what  the  irregularity  in  the  examina- 
tion was.  See  a  ease  before  Lord  Lyndhurst,  referred  to,  6  Carrington  &  Payne, 
164  note.  In  Pressly's  Case,  6  Carrington  &  Payne,  183,  Patteson  J.  said,  he 
thought  it  would  be  the  more  safe  course  that  the  examination  itself  should  not 
be  read.  The  clerk  to  the  magistrates,  by  whom  it  was  taken,  was  allowed  to 
refresh  his  memory  from  it.  In  Lambe's  Case,  2  Leach  C.  C.  (4th  ed.)  652, 
which  came  before  the  twelve  Judges,  the  examination,  which  had  been  read 
over  to  the  prisoner,  but  was  not  signed  either  by  him  or  by  the  magistrate,  was 
received  per  se  as  a  paper  writing,  but  not  as  an  official  document.  In  Thomas's 
Case,  2  Leach  C.  C.  (4th  ed.)  637,  minutes  taken  by  the  solicitor  for  the  prose- 
cution, on  the  examination  of  the  prisoner  before  a  magistrate,  and  at  the  instance 
of  a  magistrate,  were  admitted  in  evidence,  though  they  were  not  signed  either 
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by  the  magistrate  or  the  prisoner.  The  prisoner's  counsel  attempted  to  distin- 
guish that  case  from  Lambe's  Case,  on  the  ground  that,  in  the  latter  case,  the 
prisoner  had  acknowledged  before  the  magistrate  that  the  contents  of  the  exami- 
nation were  true,  although  he  refused  to  sign  it,  whereas  in  the  present  case  the 
prisoner  refused  to  sign  the  examination,  because  part  of  it,  he  said,  was  not 
true.  The  court  had  no  doubt  that  these  minutes  might  be  read  in  evidence, 
and  said,  that  in  Lambe's  Case  the  Judges  were  of  opinion,  that  if  such  written 
examination  were  to  be  adjudged  not  admissible,  this  monstrous  proposition 
would  follow,  that  whatever  a  prisoner  says,  when  not  before  a  magistrate,  would 
be  admissible,  though  depending  on  the  faculty  of  memory ;  but  that  the  moment 
a  prisoner  gets  before  a  magistrate,  it  would  not  be  admissible,  though  taken 
down  in  writing,  under  circumstances  of  the  greatest  caution  and  solemnity.' 

It  may  be  remarked  here,  that  a  parol  confession  is  admissible  in  evidence, 
although  it  appears  that  a  confession  was  made  subsequently  to  a  magistrate, 
which  was  taken  down  in  writing,  and  which  is  not  produced  in  evidence.  Thus 
in  Carty's  Case,  Ridgeway's  Report,  73,  at  a  commission  of  Oyer  and  Terminer 
at  Dublin,  37  Geo.  III.  coram  Boyd  J.  and  Downes  J.  cited  MaoNally  Ev.  45 ; 
1  Phillipps  Ev.  (8th  ed.)  446,  it  was  proposed  to  give  in  evidence  a  private  con- 
versation between  the  last  (the  prosecutor)  and  the  prisoner  after  he  was  com- 
mitted to  jail.  A  declaration  or  confession  of  the  prisoner  had  been  subsequently 
taken  in  writing,  on  an  examination  by  a  magistrate.  At  the  time  of  the  con- 
versation in  question,  no  certain  information  had  been  given,  or  was  in  contem- 
plation by  the  prisoner.  The  witness  stated,  that  the  evidence  before  the 
magistrate  was  taken  about  a  fortnight  after  the  prisoner  was  committed,  and 
was  taken  in  the  presence  of  the  witness,  but  not  by  him ;  that  he  believed  it  was 
still  in  existence ;  but  that  the  conversation  which  he  had  with  the  prisoner,  and 
which  he  proposed  to  detail,  happened  about  a  fortnight  before  the  taking  of  such 
written  confession.  It  was  then  urged,  on  behalf  of  the  prisoner,  that  the  wit- 
ness spoke  from  memory  only ;  that  such  evidence  might  err ;  that  written  evi- 
dence could  not,  and  was  therefore  the  only  proper  evidence  of  the  confession. 
The  parol  evidence  was  admitted.  The  court  had  no  doubt  as  to  its  admis- 
sibility. 

It  is  presumed,  unless  the  contrary  is  proved,  that  the  magistrate  has  taken 
down  the  prisoner's  examination  in  writing,  where  the  statute  requires  him  so  to 
do ;  and  therefore,  in  order  to  render  parol  evidence  admissible,  it  must  be 
proved  that  such  examination  was  not  reduced  into  writing. 

In  Jacobs's  Case,  1  Leach  C.  C.  (4th  ed.)  310,  Gould  J.  said,  referring  to  the 
old  statutes,  justices  of  peace,  when  any  prisoner  is  brought  before  them  on  a 
charge  of  felony,  shall  take  the  examination  of  the  said  prisoner,  and  the  informa- 
tion of  them  that  bring  him,  of  the  fact  and  circumstances  thereof;  and  the 
same,  or  as  much  thereof  as  may  be  necessary  to  prove  the  felony,  shall  be  put 
in  writing  within  two  days  after  the  examination,  and  certified  to  the  next  gen- 

1  Where  the  prisoner's  examination  is  produced,  it  is  admissible  in  evidence,  without 
calling  either  the  magistrate,  before  whom,  or  the  clerk,  by  whom,  it  was  taken  down.  See 
Hopes's  Case,  7  Carrington  &  Payne,  136;  Taylor's  Case,  Ibid.  138;  Foster's  Case,  Ibid, 
148;  Rees's  Case,  Ibid.  568;  Reading's  Case,  7  Carrington  &  Payne,  649;  Pikesley's  Case,  9 
Carrington  &  Payne,  124;  Heame's  Case,  Carrington  &  Marshman,  109;  Wilshaw's  Case, 
Ibid.  145. 
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eral  jail  delivery.  The  statutes  do  not  leave  this  matter  to  the  option  of  the 
magistrate,  but  they  say  that  he  shall  do  it ;  and,  whatever  may  have  crept  into 
practice,  the  directions  of  this  law  ought  not  to  be  dispensed  with.  The  rule  of 
law  is  the  compass  by  which  the  court  ought  to  be  guided.  What  a  prisoner 
says  in  other  places  may  undoubtedly  be  received  upon  viva  voce  testimony ;  but 
as  the  law  requires  that  his  examination  before  the  magistrates  shall  be  reduced 
into  writing,  and  returned  to  the  court,  the  particulars  of  such  examination  can- 
not be  given  in  evidence  viva  voce,  unless  it  be  clearly  proved  that  in  fact  such 
examination  never  was  reduced  into  writing.  The  same  was  held  by  Ashhurst  J. 
in  Hinxman's  Case ;  and  by  Heath  J.  in  Fisher's  Case,  1  Leach  C.  C.  (4th  ed.) 
310,  311  note. 

It  may  be  remarked  here,  that  a  confession  made  by  a  prisoner  is  not,  accord- 
ing to  present  rules,  allowed  to  be  received  in  evidence  for  the  purpose  of  crimi- 
nating any  one  but  himself.  This  principle  of  English  law  was  established  by 
a  resolution  of  the  Judges  in  Tong's  Case,  Kelyng,  17,  18,  early  in  the  reign  of 
Charles  II. ;  and,  like  the  rule  requiring  witnesses  to  be  examined  in  open  court, 
appears  to  have  been  one  of  the  judicial  reforms  owing  their  origin  to  the  Com- 
monwealth. See  the  Great  Oyer  of  Poisoning,  by  Andrew  Amos,  Esq.  p.  296. 
So  a  confession  of  a  principal  felon  is  not  admissible  against  an  accessory.  The 
•question  arose  in  Turner's  Case,  and  was  reserved  by  Patteson  J.  for  the  Judges. 
All  the  Judges  met,  except  Lord  Lyndhurst  C.  B.  and  Taunton  J.,  and  were 
unanimously  of  opinion  that  the  confession  of  the  person  who  stole  the  goods 
was  not  evidence  against  the  receiver,  and  that  the  conviction  was  vrrong.  1 
Moody  C.  C.  347.  The  principal  felon  was  still  alive,  but  the  decision  did  not 
turn  upon  this  circumstance. 

Where  a  confession  affects  in  its  terms  other  prisoners,  and  implicates  them 
by  name,  the  judge  wiU  teU  the  jury  that  the  confession  does  not  legally  affect 
any  one  but  the  person  who  made  it ;  but  the  confession  must  be  proved  as  it 
was  made,  and  the  names  of  all  implicated  by  it  must  be  mentioned.  Foster's 
Case,  coram  Lord  Denman  C.  J.  1  Lewin  C.  C.  110.  Hearne's  Case,  4  Carring- 
ton  &  Payne,  215.  Clewes's  Case,  Ibid.  225.  Hall's  Case,  coram  Alderson  J.  1 
Lewin  C.  C.  110.  Fletcher's  Case,  coram  Littledale  J.  Ibid.  107.  Walkley's 
Case,  6  Carrington  &  Payne,  175.  Commonwealth  v.  Ingraham,  7  Gray,  46. 
See  1  Lewin  C.  C.  110,  Barstow's  Case,  where  Parke  J.  though  Fletcher's  Case 
was  cited,  held  contri.  It  is  believed  however  that  juries  are  not  much  influ- 
enced by  cautions  regarding  the  legitimate  bearing  of  evidence ;  for  it  requires 
a  very  discriminating  judgment  to  listen  to  evidence  for  one  purpose,  but  to  pay 
no  regard  to  it  for  another. 

Section  XIV.  Weight  of  evidence  derived  from  the  confession  of  the  axicused. 

With  regard  to  the  weight  of  evidence  derived  from  the  confession  of  a  pris- 
oner, a  great  difference  of  opinion  exists.  An  eminent  text-writer  remarks,  that 
where  a  confession  is  voluntary,  "  it  is  one  of  the  strongest  proofs  of  guilt;  for 
it  cannot  be  supposed,  that  a  person  really  innocent  would  voluntarily  subject 
himself  to  infamy  and  punishment."  2  Starkie  on  Evidence  (London  ed.  1842) 
36.  And  in  a  later  edition  of  the  same  work,  it  is  said :  "A  full  confession  of 
guilt,  although  it  be  but  presumptive  evidence,  is  one  of  the  surest  proofs  of  guilt, 
because  it  rests  upon  the  strong  presumption  that  no  innocent  man  would  sacri- 
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fice  his  life,  liberty,  or  even  his  reputation,  by  a  declaration  of  that  which  was 
untrue.  The  presumption  immediately  ceases  as  soon  as  it  appears  that  the  sup- 
posed confession  was  made  under  the  influence  of  threats  or  of  promises,  which 
render  it  uncertain  whether  the  admissions  of  the  accused  resulted  from  a  con- 
sciousness of  guilt,  or  were  wrung  from  a  timid  and  apprehensive  mind,  deluded  by 
promises  of  safety,  or  subdued  by  threats  of  violence  or  of  punishment."  1  Star- 
kie  Ev.  (London  ed.  1853)  73.  Another  text-writer,  highly  commended  by  Lord 
Mansfield  C.  J.  says,  "that  magistrates  cannot  be  too  cautious  in  receiving  confes- 
sions, as  they  very  rarely  flow  from  a  conscientious  desire  to  offer  reparation  for 
the  injury  committed,  but  are  generally  made,  either  under  an  implied  or  express 
promise  of  favor,  if  not  extorted  by  threat  or  through  fear."  1  Burn's  Justice, 
666,  Chetwynd's  ed.  Another  writer,  who  had  much  experience  in  the  adminis- 
tration of  criminal  law,  says :  "  This  kind  of  evidence  I  have  always  found,  in  the 
words  of  that  truly  learned  judge  Sir  Michael  Foster,  to  be  the  most  suspi- 
cious of  all  testimony."  Chetwynd,  for  many  years  Chairman  of  County 
Sessions. 

Mr.  Justice  Grose  in  delivering  the  opinion  of  the  Judges  in  Lambe's  Case,  2 
Leach  C.  C.  (4th  ed.)  562,  says,  that  confessions  of  guUt,  made  by  a  prisoner  to 
any  person,  at  any  moment  of  time,  and  at  any  place,  subsequent  to  the  perpe- 
tration of  the  crime,  and  previous  to  his  examination  before  the  magistrate,  are, 
at  conunon  law,  received  in  evidence,  as  the  highest  and  most  satisfactory  proof 
of  guUt,  because  it  is  fairly  presumed,  that  no  man  would  make  such  a  confession 
against  himself,  if  the  facts  confessed  were  not  true.  The  case  of  Rex  v.  Sim- 
mons, 6  Carrington  &  Payne,  641,  affords  a  strong  instance  of  the  caution  with 
which  jurors  ought  to  receive  parol  evidence  of  what  a  prisoner  is ,  alleged  to 
have  said  in  the  way  of  confession.  It  was  proposed  to  give  in  evidence  what 
the  prisoner,  who  was  charged  with  a  capital  offence,  had  been  overheard  saying 
to  his  wife,  as  he  was  leaving  the  magistrate's  room  after  committal ;  one  witness 
stated,  he  overheard  the  prisoner  say  to  his  wife :  ' '  Keep  yourself  to  yourself, 
and  don't  marry  again."  Another  witness  was  called  to  confirm  this  evidence, 
who  overheard,  at  the  same  time,  what  the  prisoner  said,  and  stated  the  words 
to  be  :  "Keep  yourself  to  yourself,  and  keep  your  own  counsel."  Alderson  B. 
remarked :  ' '  One  of  these  expressions  is  widely  different  froih  the  other ;  it 
shows  how  little  reliance  ought  to  be  placed  on  such  evidence."  Another 
judge,  Mr.  Justice  J.  Parke,  has  more  than  once  observed,  that  too  great  weight 
ought  not  to  be  attached  to  evidence  of  what  one  has  been  supposed  to  have 
said,  as  it  very  frequently  happens,  not  only  that  the  witness  has  misunderstood 
what  the  party  has  said,  but  that  by  unintentionally  altering  a  few  of  the  ex- 
pressions really  used,  he  gives  an  effect  to  the  statement  completely  at  variance 
with  what  the  party  really  did  say.  5  Carrington  &  Payne,  642  note  to  the 
case  of  Earle  v.  Picken. 

In  Crossfield's  trial  for  high  treason,  56  Howell  State  Trials,  108,  Mr.  Adam, 
speaking  of  the  evidence  of  confession,  observes,  "  that  it  is  very  doubtful  in  its 
nature,  to  be  taken  with  great  consideration  on  all  occasions,  as  a  proof  of  fact 
or  intention.  If  a  fact  is  proved  by  an  eye-witness,  that  fact  is  proved  provably, 
as  distinguished  from  probably ;  it  is  proved  to  the  fuU  extent  of  legal  demon- 
stration, because  if  the  witness  speaks  truth,  the  fact  must  be  true.  But  when 
evidence  is  given  of  confession,  observe  what  the  nature  of  it  is ;  the  person  who 
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gives  the  testimony  may  speak  truth,  and  yet  the  fact  may  not  be  true,  because 
the  fact  does  not  depend  merely  upon  the  statement  of  another  person,  who  has 
stated  the  thing  to  the  witness.  This  doctrine  makes  it  fit  to  receive  with  great 
deliberation,  and  even  with  considerable  hesitation  and  doubt;  all  evidence  of 
confession.  Confessional  evidence  is  such,  that  the  person  making  the  declara- 
tion must  yet  be  led  by  hope  on  the  one  hand,  or  fear  on  the  other,  to  state  cir- 
cumstances that  may  make  in  his  favor ;  and  the  mind  which  is  to  receive  the 
confession,  the  person  to  whom  it  is  made,  must  have  an  accurate,  distinct  un- 
derstanding, capable  of  carrying  it  away  with  precision,  of  reporting  faithfully 
without  exaggeration  or  misrepresentation.  In  all  evidence  of  confession,  the 
nature  of  it  is  such,  that  it  is  next  to  impossible  to  convict  for  perjury  on  account 
of  such  testimony.  What  is  the  security  offered  by  the  law,  that  witnesses  shall 
speak  truth  in  a  court  of  justice  ?  That  they  come  under  the  terror  of  a  penal 
prosecution  if  they  do  not.  A  witness,  who  comes  to  speak  to  a  confession  comes 
to  give  evidence  to  that  which,  from  the  very  nature  of  it,  cannot  be  negatived, 
because  it  is  impossible  to  swear  that  a  person  did  not  say  such  or  such  a  thing ; 
all  that  can  be  said  by  a  witness  is  negatively  that  he  did  not  hear  him  say  it ; 
consequently  the  person  who  speaks  to  the  declaration,  gives  his  testimony  with- 
out those  risks  of  penal  proceeding  —  he  is  safe  from  the  restraints  and' terrors  of 
the  law." 

Blackstone  says  of  this  species  of  evidence  that,  even  in  cases  of  felony,  at  the 
common  law,  ' '  confessions  are  the  weakest  and  most  suspicious  of  all  testimony 
—  ever  liable  to  be  obtained  by  artifice,  false  hopes,  and  promises  of  favor,  or 
menaces ;  seldom  remembered  accurately,  or  reported  with  due  precision ;  and 
incapable,  in  their  nature,  of  being  disproved  by  other  negative  evidence."  So 
Foster,  in  speaking  of  prosecutions  for  seditious  words,  says,  "words  are  tran- 
sient and  fleeting  as  the  wind  —  they  are  frequently  the  effect  of  sudden  transport, 
easily  misunderstood,  and  often  misreported." 

But  whatever  difference  of  opinion  exists  in  respect  of  the  weight  which  ought 
to  be  attached  to  evidence  derived  from  a  confession,  yet  where  it  is  admissible 
and  satisfactorily  proved,  it  is  deemed  sufficient  by  the  highest  authorities  in  the 
English  law  to  convict  a  prisoner  even  capitally,  without  the  aid  of  any  corrobo- 
rative testimony  of  his  having  committed  the  offence  with  which  he  is  charged. 
3  Kussell  on  Crimes,  365,  366,  4th  ed.  This  rule  has  been  adopted  in  Georgia, 
Stephen  v.  The  State,  11  Georgia,  225,  and  in  North  Carolina,  The  State  v. 
Cowan,  7  Iredell,  239.  But  in  the  United  States  it  has  been  held  that  the 
prisoner's  confession,  when  the  corpus  delicti  is  not  otherwise  proved,  is  insuffi- 
cient to  warrant  his  conviction.  The  State  v.  Long,  1  Haywood,  465.  The 
State  0.  Guild,  5  Halsted,  163,  186.  1  Greenl.  Ev.  §  217.  In  United  States 
V.  Williams,  1  Clifford,  6,  this  question  was  fuUy  discussed,  and  Mr.  Justice 
Clifford,  at  p.  29,  concludes  his  opinion  as  follows  :  "The  cases  referred  to  are 
sufficient  to  show  the  state  of  the  law  in  the  United  States,  and  it  will  be  seen 
that  they  do  not  sustain  the  doctrine  that  the  corpus  delicti  must  be  fully  proved 
by  evidence  independent  of  the  confession.  It  is  doubtful  whether  Mr.  Green- 
leaf  intended  to  lay  down  any  such  rule,  and  if  he  did  we  are  not  prepared  to 
adopt  it,  as  it  does  not  appear  to  have  the  sanction  of  any  decided  case  either 
in  England  or  the  United  States.  All  that  can  be  required  is  that  there  should 
be  corroborative  evidence  tending  to  prove  the  facts  embraced  in  the  confes- 
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sion ;  and  where  such  evidence  is  introduced,  it  belongs  to  the  jury,  under  the 
instructions  of  the  court,  to  determine  upon  its  sufficiency."  See  Stringfellow  v. 
The  State,  26  Mississippi,  157;  Brown  v.  The  State,  82  Mississippi,  433,  460; 
Bergen  v.  The  People,  17  Illinois,  426  ;  The  State  v.  Aaron,  1  Southard,  231, 
And  see  Commonwealth  v.  Tarr,  4  Allen,  315 ;  Commonwealth  v.  McCann,  97 
Massachusetts,  580. 

In  Falkner  and  Bond's  Case,  Russell  &  Ryan  C.  C.  481,  there  was  no  evi- 
dence of  the  fact  of  the  felony  except  the  confession  of  the  prisoner ;  and  the 
only  other  evidence  in  the  case  was  to  the  effect  that  the  prisoner  had  been 
desirous  to  send  a,  message  to  the  prosecutor  to  keep  him  away  from  the  trial. 
In  Tippet's  Case  there  was  no  positive  evidence  that  the  property  had  been  actu- 
ally stolen,  but  there  was  confirmatory  evidence  making  the  theft  probable. 
Most  of  the  Judges  were  of  opinion  that  the  jury  might  have  convicted  the  pris- 
oner upon  his  confession  unconfirmed.  Russell  &  Ryan  C.  C.  509,  Easter  term 
1823.  See  also  White's  Case,  Russell  &  Ryan  C.  C.  508,  decided  in  the  same 
term,  where,  the  evidence  was  almost  the  same.  In  Wheeling's  Case,  1  Leach 
C.  C.  (4th  ed.)  311  note,  it  is  said  to  have  been  decided  by  Lord  Kenyon  C.  J. 
that  a  prisoner  may  be  convicted  upon  his  confession,  uncorroborated  by  any 
other  evidence. 

In  a  modern  text-book,  Roscoe's  Criminal  Evidence  by  Granger  (ed.  1840) 
p.  35,  Eldridge's  Case,  Russell  &  Ryan  C.  C.  440,  is  cited  as  establishing  the 
same  proposition.  But  on  reference  to  that  case  it  will  be  found  that  there  was 
confirmatory  evidence.  The  prisoner  was  indicted  for  stealing  a  mare,  which 
was  seen  on  the  9th  of  October,  with  the  prosecutor's  servant.  On  the  11th  of 
the  same  month  it  was  not  in  the  prosecutor's  possession.  On  the  13th,  the 
prisoner  took  the  mare  to  the  house  of  the  witness,  saying  he  had  been  robbed 
of  aU  his  money,  and  he  asked  the  witness  for  a  feed  of  corn.  The  witness 
detained  the  mare  for  the  amount  of  the  feed  and  other  things.  The  prisoner 
then  offered  to  sell  the  mare  for  £35,  which  appeared  to  be  a  fair  value,  but  he 
afterwards  sold  her  to  another  for  £12,  and  a  few  shillings,  the  expenses.  The 
Judges  met  in  Easter  term  1821  and  were  of  opinion  that  there  was  sufficient 
evidence  to  confirm  the  confession.  The  same  discrepancy  of  opinion  as  to  the 
weight  of  this  species  of  evidence  seems  to  exist  on  the  American  Bench.  In  the 
case  of  The  Corporation  of  Columbia  v.  Harrison,  2  Reports  of  the  Constitu- 
tional Court  (n.  s.)  at  p.  216,  Nott  J.  says:  "A  voluntary  confession  is,  in 
most  cases,  the  highest  evidence  that  can  be  given."  In  the  case  of  The  State 
V.  Long,  1  Haywood,  465,  a  confession  is  spoken  of  as  "  from  the  very  nature  of 
the  thing,  a  very  doubtful  species  of  evidence."  In  Keithler  v.  The  State,  10 
Smedes  &  Marshall,  229,  the  court  say :  "A  voluntary  confession  is  entitled  to 
but  little  weight,  as  it  is  but  natural  that  one  accused  of  crime  should  endeavor  to 
palliate  his  guilt  by  excuses.'' 

In  another  case.  The  State  v.  Fields,  1  Peck,  140,  the  court  said :  "  The  evi- 
dence of  such  confessions  is  liable  to  a  thousand  abuses.'  They  are  made  by  per- 
sons generally  under  arrest,  in  great  agitation  and  distress,  when  each  ray  of 
hope  is  eagerly  caught  at,  and  frequently  under  the  delusion,  though  not  ex- 
pi'essed,  that  the  merit  of  a  disclosure  will  be  productive  of  personal  safety.     To 

1  The  confession  was  admitted  in  evidence  in  tliis  case.  Tlie  prisoner,  who  was  charged 
with  murder,  had  previously  offered  to  confess,  and  he  was  subsequently  advised  to  do  so. 
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disclose  the  confession  is  odious  as  a  breach  of  confidence,  which  it  is  at  all 
times.  The  confession  is  made  in  want  of  advisers,  under  circumstances  of 
desertion  by  the  world,  —  in  chains  and  degradation,  with  spirits  sunk,  fear  pre- 
dominant, hope  fluttering  around,  purpose  and  views  momentarily  changing,  —  a 
thousand  plans  alternating,  and  difficulties  gathering  into  a  multitude.  How 
easy  is  it  for  the  hearer  to  take  one  word  for  another,  or  to  take  a  word  in  a 
sense  not  intended  by  the  speaker ;  ■  and,  for  want  of  an  exact  representation  of 
the  tone  of  voice,  emphasis,  countenance,  eye,  manner,  and  action  of  the  one 
who  made  the  confession,  how  almost  impossible  is  it  to  make  third  persons 
understand  the  exact  state  of  his  mind  and  meaning?  For  these  reasons  such 
evidence  is  received  with  great  distrust,  and  under  apprehensions  for  the  wrong 
it  may  do.  Its  admissibility  is  made  to  depend  on  its  being  free  of  the  suspicion 
that  it  was  obtained  by  any  threats  of  severity,  or  promises  of  favor,  and  of  any 
influence,  even  the  minutest." 

A  modern  writer  remarks  on  this  subject,  that  "  the  imagination  need  not  be 
taxed  for  extreme  cases,  in  which  silence,  equivocation,  or  even  falsehood,  the 
ordinary  badges  of  guilt,  would  naturally  be  found  in  company  with  perfect  in- 
nocence. There  are  many  instances  in  which  the  truth,  properly  brought  to 
light,  would  set  free  the  accused,  but  his  very  situation  disqualifies  him  from  do- 
ing justice  to  his  own  statement.  Conscious  of  his  rectitude,  and  proud  of  his 
character,  he  is  abashed,  humiliated,  and  confounded  by  the  charge.  The  untow- 
ard chances  that  have  loaded  him  with  suspicion,  may  go  on  to  his  utter  ruin ; 
the  false  witnesses  who  have  now  established  a  prima  facie  case,  may  ultimately 
convince  his  judges.  That  he  should  ever  become  an  object  of  accusation,  would 
have  struck  him  yesterday  as  more  impossible,  than  that  accusation  should  now 
lead  to  conviction.  The  last  step  seems  far  less  violent  than  the  first,  and  the 
commencement  of  his  process  is  a  fatal  augury,  which  teaches  him  to  despair  of 
its  issue."     Edinburgh  Review,  Vol.  40,  p.  188  (March  1824). 

In  the  administration  of  the  Ecclesiastical  Law,  great  doubt  seems  to  exist  in 
regard  to  the  force  of  confessions.  Sir  W.  Scott  says  (Williams  «.  Williams,  1 
Haggard,  804)  that  "  the  court  must  remember,  that  confession  is  a  species  of 
evidence,  which,  though  not  inadmissible,  is  regarded  with  great  distrust.  There 
is  a  canon  particularly  pointed  against  them,  which  says,  nee  partium  confession 
fides  habeatur ;  and  though  it  is  evidence  which  is  not  absolutely  excluded,  but 
is  received  in  conjunction  with  other  circumstances,  yet  it  is,  on  all  occasions,  to 
be  most  accurately  weighed." 

By  the  Civil  Law,  the  confession  of  a  party  against  himself  is,  in  ordinary 
cases,  considered  a  certain  proof  of  the  fact  which  he  owns,  unless  the  contrary 
truth  is  established  in  such  a  manner  as  that  there  might  be  reason  to  think  that 
the  confession  is  an  effect  of  folly  or  stupidity  in  the  person  that  confesses  against 
himself,  that  which  is  false ;  but  in  accusations  of  capital  crimes,  it  is  not  enough 
that  the  party  which  is  accused  confesses  a  crime  which  is  not  proved ;  but  other 
proofs  are  necessary  for  putting  him  to  death  besides  his  own  confession,  which 
might  be  an  effect  of  melancholy  or  despair,  or  proceed  from  some  other  cause 
than  the  force  of  truth.     Domat's  Civil  Law,  bk.  4,  658. 

In  a  text-book  the  following  case  is  mentioned  as  having  occurred  within 
the  personal  knowledge  of  the  writer :  Two  brothers  committed  a  highway  rob- 
bery in  a  dark  night,  and  fled.     A  younger  brother,  who  was  at  home,  and 
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innocent  of  the  offence,  hearing,  the  next  day,  that  one  of  the  other  two  was 
suspected,  and,  apprehending  pursuit,  used  many  artifices  to  induce  a  supposi- 
tion that  he  was  himself  the  guilty  person.  He  was  brought  before  a  magistrate, 
and  in  his  examination  used  many  equivocal  expressions,  amounting,  in  substance, 
to  a  virtual  confession,  which  however  he  refused  to  subscribe.  He  was  com- 
mitted for  trial.  On  his  trial  he  had  no  difficulty  in  proving  an  alibi  on  the 
clearest  testimony,  and  obtaining  an  acquittal.  The  brothers,  in  the  mean  time, 
who  had  actually  committed  the  robbery,  had  safely  arrived  in  America  with  the 
plunder.     Dickinson's  Justice  of  Peace,  I.  629  note. 

"  Upon  the  trial  of  Richard  Coleman,  at  the  Kingston  Assizes,  in  March  1748-9, 
for  the  murder  of  Sarah  Green,  who  had  been  brutally  assaulted  by  three  per- 
sons, and  died  from  the  injuries  she  received,  it  appeared  that  one  of  the  offend- 
ers, at  the  time  of  the  commission  of  the  outrage,  called  another  of  them  by  the 
name  of  Coleman,  from  which  circumstance  suspicion  soon  attached  to  the  pris- 
oner. A  person  deposed  thit  he  met  the  prisoner  at  a  public  house,  and  asked 
him  if  he  knew  the  woman  who  had  been  so  cruelly  treated,  and  that  he  answered 
"  yes  —  what  of  that  ?  "  The  witness  said  that  he  then  asked  him  if  he  was  not 
one  of  the  parties  concerned  in  that  affair ;  to  which  he  answered,  according  to 
one  account:  "Yes,  I  was,  and  what  then.!"'  Or,  as  another  account  states: 
"  If  I  was,  what  then  ?  "  It  appeared  that  the  prisoner  was  intoxicated,  and  that 
the  questions  were  put  with  a  view  of  ensnaring  him ;  but  the  jury,  influenced 
by  this  imprudent  and  blamable  language,  convicted  him,  and  he  was  executed. 
The  real  offenders  were  afterwards  discovered,  and  two  of  them  were  executed 
for  this  very  offence,  the  third  having  been  admitted  to  give  evidence  for  the 
Crown,  and  the  innocence  of  Coleman  was  rendered  indubitable."  Remarkable 
Trials,  I.  162.  See  also  Celebrated  Trials,  IV.  344.  The  King  v.  Jones  and 
Welsh.  See  also  Harrison's  Case  cited  1  Leach  C.  C.  (4th  ed.)  264  note ;  2 
Howell  State  Trials,  1049  ;  4  Howell  State  Trials,  817  ;  6  Howell  State  Trials, 
647 ;  8  Howell  State  Trials,  1017. 

"Whilst  such  anomalous  cases  ought  to  render  courts  and  juries  at  all  times 
extremely  watchful  of  every  fact  attendant  on  confessions  of  guilt,  these  cases 
should  never  be  invoked,  or  so  urged  as  to  invalidate  indiscriminately  all  confes- 
sions put  to  the  jury,  thus  repudiating  those  salutary  distinctions,  which  the 
court,  in  the  judicious  exercise  of  its  duty,  shall  be  enabled  to  make.  Such  an 
use  of  these  anomalies,  which  should  be  regarded  as  mere  exceptions,  and  which 
should  speak  only  in  the  voice  of  warning,  is  unprofessional  and  impolitic,  and 
should  be  regarded  as  offensive  to  the  intelligence  both  of  the  court  and  jury." 
Hoffman's  Course  of  Legal  Study,  Vol.  I.  pp.  367,  368. 

It  appears  inaccurate  to  give  to  all  kinds  of  confessions  the  same  confidence, 
or  to  treat  them  alike  with  distrust.  Like  all  other  kinds  of  admissions,  they 
admit  of  all  shades  of  certainty  and  probability,  from  a  solemn  estoppel  by  mat- 
ter of  record  to  the  slightest  presumption  arising  from  the  most  casual,  suspi- 
cious, or  doubtful  expressions. 

With  respect  to  the  whole  of  this  subject.  Lord  Campbell  C.  J.  observed  in 
Regina  v.  Baldry,  ante  p.  498,  "  If  the  matter  were  res  Integra,  I  should  perhaps 
have  doubted  whether  it  might  not  have  been  advisable  to  allow  the  confession  to 
be  given  in  evidence  and  to  let  the  jury  give  what  weight  to  it  they  pleased." 
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"  No  doubt  this  would,  for  the  interests  of  truth,  be  the  best  rule,''  says  a  recent 
•writer  on  the  Criminal  Law.'  "  There  are  however  other  interests  to  be  con- 
sidered, of  which  one  of  the  most  important  is  the  popularity  of  the  law.  It 
must  not  be  forgotten  that  the  poor  and  ignorant  are  the  persons  most  affected 
by  the  administration  of  criminal  justice  ;  and  the  ministers  of  justice,  with  whom 
they  have  most  to  do,  the  police,  have  just  that  amount  of  intellectual  and  social 
superiority  to  day  laborers,  and  the  lower  class  of  mechanics,  which  makes  them 
the  objects  of  peculiar  jealousy,  and  renders  it  desirable  to  take  special  precau- 
tions against  abuses  of  their  power.  Their  rough  and  ignorant  zeal  would  fre- 
quently lead  them  into  acts  of  real  oppression,  if  the  law  of  evidence  were  altered 
so  as  to  make  such  oppression  useful.  It  must  also  be  remembered  that  to  re- 
quire the  legal  punishment,  even  of  a  criminal,  is  no  light  thing.  It  is  not  less 
important  that  the  sympathies  of  the  community  should  go  with  the  punishment, 
and  all  concerned  in  its  infliction,  than  that  the  crime  should  be  punished ;  and 
this  would  not  be  the  case  if  evidence  obtained  by  threats  or  promises  were  ad- 
mitted, unless,  at  the  same  time,  those  who  have  made  use  of  the  threats  or 
promises  were  punished,  which  it  would  be  practically  very  difficult  to  do.  For 
these  reasons  it  would  perhaps  be  wise  not  only  to  maintain  the  rule,  but  to  ex- 
tend it  to  cases  of  confession,  extorted  by  spiritual  terrors,  or  obtained  by 
fraud." 

1  Stephen  "A  General  Tiew  of  the  Criminal  Law  of  England,"  p.  323.    1863. 
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Indictment  under  St.  1  Vict.  ch.  86,  §  6,  for  using  an  instrument  with  in- 
tent to  procure  miscarriage.  Held,  immaterial  whether  or  not  the  woman 
was  pregnant  at  the  time  the  instrument  was  used.  The  Quem  v.  Oood- 
Tiall .446 

"A.  D." 
When  sufficiently  certain  in  alleging  the  time  of  an  ofience 121 

ADULTERER. 

1.  An  adulterer  stole  jointly  with  the  wife,  money  and  plate,  wearing  ap- 

parel and  goods,  of  the  property  of  the  husband.     Held,  that  he  was 
guilty  of  larceny.     Bex  v.  Tolfree 358 

2.  The  prisoner  was  charged  with  stealing  twenty-two  sovereigns  and  some 

wearing  apparel.  The  prosecutor's  wife  took  from  the  prosecutor's 
bedroom  thirty-five  sovereigns  and  some  articles  of  clothing,  and  left 
the  house,  saying  to  the  prisoner,  who  was  in  &  lower  room,  "  It's  all 
right,  come  on."  The  prisoner  and  the  prosecutor's  wife  were  after- 
wards seen  together,  and  were  traced  to  a  public  house,  where  they 
'  slept  together.  When  taken  into  custody,  the  prisoner  had  twenty- 
two  sovereigns  on  him.  The  jury  found  the  prisoner  guilty  on  the 
ground  that  he  received  the  sovereigns  from  the  wife,  knowing  that  she 
took  them  without  the  authority  of  her  husband.  Held,  that  the  convic- 
tion was  right.     Hegina  v.  Featherstone 362 

3.  This  subject  is  discussed  under  the  following  heads :  — 

1.  Where  an  adulterer  takes  goods  jointly  with  the  wife,  he  may  be 

guilty  of  larceny 364 

[Regina  v.  Prince,  11  Cox  C.  C.  145.] 

2.  An  intention  to  commit  adultery  is  sufficient 366 

3.  In  Regina  «.  Deer,  Leigh  &  Cave  C.  C.  240,  an  adulterer  was 

convicted  of  receiving 367 

4.  Where  the  wife  alone  takes  property  to  her  adulterer's  lodgings, 

he  cannot  be  convicted  on  mere  evidence  that  the  property  is 

in  his  lodgings 368 
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5.  An   adulterer  is  not  guilty  of  larceny  if  he  merely  assist  the 

adulteress  in  carrying  away  her  necessary  wearing  apparel  .     .     368 

6.  Where  adultery  is  neither  committed  nor  intended,  a  person  is  not 

guilty  in  aiding  a  wife  in  taking  away  her  husband's  goods  .     .     369 

7.  Conviction  of  the  wife 370 

ADULTERY. 

1.  Parties  to  the  crime  of  adultery  may  be  jointly  indicted.     Gommon- 

wealth  V.  Elwell 290 

2.  An  indictment  which  alleges  that  P.  M.,  on  a  certain  day  and  at  a  certain 

place,  "  did  commit  the  crime  of  adultery  with  one  M.  S.,  by  then 
and  there  having  carnal  knowledge  of  the  body  of  said  S.,  she  the  said 
S.  then  and  there  being  a  married  woman,  and  having  a  husband 
alive,"  is  not  sufficient  to  support  a  conviction.  These  allegations  do 
not  show,  with  certainty,  that  M.  S.  was  not  the  wife  of  P.  M.  Moore 
V.  The  GommonweaUh 284 

3.  It  is  not  necessary,  in  an  indictment  against  an  unmarried  man  for 

adultery  with  a  married  woman,  under  Rev.  Sts.  of  Massachusetts,  ch. 
130,  §  1,  to  aver  that  he  knew,  at  the  time  when  the  offence  was  com- 
mitted, that  she  was  a  married  woman.  Nor  is  it  necessary  to  prove 
such  knowledge  on  the  trial.     Commonwealth  v.  Elwell 290 

AIDER  BY  VERDICT. 

1.  The  prisoner  was  charged  in  the  first  count,  "that  she  in  and  upon  a 
certain  infant  female  child  born  of  the  body  of  her  the  said  S.  W.  and 
of  tender  age,  to  wit,  of  about  the  age  of  two  days,  and  not  named," 
feloniously  made  an  assault,  &c.  and  caused  to  take  poison,  and  so 
murdered  her. 

In  the  second  count,  "that  the  said  S.  W.  in  and  upon  the  said  infant  female 
child  so  born  of  the  body  of  her  the  said  S.  W.  and  not  named  as  afore- 
said, &c.  feloniously  did  make  an  assault,  and  that  she,  the  said  S.  W., 
the  said  infant  female  child  in  and  upon  a  heap  of  ashes,  &e.  wilfully, 
&c.  did  cast,  &c.  and  did  then  and  there  leave  the  said  infant  female 
child,  &c.  in  the  open  air,  &c.  exposed  to  the  cold  air,  &c.  of  which 
said  exposure  and  of  the  chilling  thereby  caused,  the  said  infant  female 
child  then  and  there  died,  and  so  the  jurors  aforesaid,  &c. 

Hdd,  1.  That  there  is  a  difference  between  an  indictment  which  is  bad  for 
charging  an  act  which  as  laid  is  no  crime,  and  an  indictment  which  is 
bad  for  charging  a  crime  defectively.  The  latter  may  be  aided  by  ver- 
dict, the  former  cannot. 

2.  That  the  words  "  said  infant  female  child  so  born  of  the  body  of 

her  the  said  S.  W."  did  not  incorporate  by  reference  the  de- 
scription of  the  child  given  in  the  first  count ;  namely,  that  it 
was  of  tender  age. 

3.  That  the  second  count  was,  therefore,  defective  in  not  showing 

that  the  child  was  unable  to  take  care  of  itself. 

4.  That  had  the  act  of  the  prisoner  charged  in  that  count  been  a 
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non-feasance,  the  indictment  would  have  been  bad  after  ver- 
dict. 
5.  That  as  it  was  a  misfeasance,  and  the  death  of  the  child  was 
alleged  to  have  been  caused  thereby,  the  defective  statement 
in  the  indictment  must  be  taken  to  be  supplied  by  the  verdict. 

Segina  v.  Waters 152 

2.  After  verdict,  defective  averments  in  the  second  count  of  an  indictment 
may  be  cured  by  reference  to  sufficient  averments  in  the  first  count. 
Regina  v.  Waverton 167 

ATTEMPT. 
What  acts  amount  to  an  attempt  to  commit  a  crime 171 

ATTEMPT   TO   COMMIT   LARCENY  BY  STEALING   FROM   THE 

PERSON. 

1.  In  an  indictment  for  an  attempt  to  commit  a  larceny  from  the  person  of 

an  individual  by  picking  his  pocket,  it  is  not  necessary  to  allege  or 
prove,  that  such  party,  at  the  time  of  the  attempt,  had  any  thing  in  his 
pocket,  which  could  be  the  subject  of  larceny.  Commonwealth  v. 
McDonald 474 

2.  There  can  only  be  an  attempt  to  commit  an  act,  when  there  is  such  a 

beginning  as,  if  uninterrupted,  would  end  in  the  completion  of  the  act. 

Regina  v.  Collins 478 

The  prisoner  was  indicted  for  attempting  to  commit  a  felony  by  putting  his 

hand  into  A.'s  pocket,  with  intent  to  steal  the  property  in  the  said 

pocket  then  being.     The  evidence  was  that  he  was  seen  to  put  his  hand 

into  a  woman's  pocket ;  but  there  was  no  proof  that  there  was  any 

thing  in  the  pocket. 
Hdd,  that,  on  the  assumption  that  there  was  nothing  in  the  pocket,  the 

prisoner  could  not  be  convicted  of  the  attempt  charged Ibid 

"A  TRUE  BILL." 

The  omission  of  the  words  "A  true  bill,"  does  not  vitiate  an  indictment. 

The  State  v.  Freeman 250 

"BAILMENT." 
Defined 198  note 

"BARILLA." 

The  word  "barilla "is  good  in  an  indictment,  to  denote  the  subject  of 

larceny.     Commonwealth  v.  James 181 

BIGAMY. 

Indictment  for.    Murray  v.  I%e  Queen 288 

Bkittain  v.  Kinnaird,  1  Broderip  &  Bingham,  432 ;  4  Mooek,  60. 
A  case  which   "has  been  oftener  recognized  than   almost  any  modern 
case." 330  note. 
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BURGLAEY. 
I.  Indictment. 

1.  On  an  indictment  for  burglariously  breaking  and  entering  a  dwelling- 

house,  and  then  and  there  stealing  goods  therein,  but  omitting  to  state 
the  intent,  the  prisoner  may  well  be  convicted  of  the  burglary,  if  the 
larceny  be  proved,  but  not  otherwise.    Rex  v.  Fumival     ....     122 
Jones  V.  The  State 123 

2.  And  in  such  case,  it  is  not  necessary  to  allege  an  intent  to  steal;  as 

proof  of  the  larceny  is  sufficient  evidence  of  the  intention     ....   Ibid 

3.  According  to  Lord  Hale,  there  are  five  distinct  allegations,  —  each  of 

which  are  essential  to  an  indictment  for  burglary :  — 

1 .  That  it  is  said  noctauter  in  the  night-time,  or  nocte  ejusdem  diei,  in 

the  night  of  the  same  day,  for  if  it  be  in  the  daytime  it  is  not  burglary     126 

2.  That  it  be  said  burglarit^r,  burglariously,  for  it  is  a  legal  word  of  art, 

without  which  burglary  cannot  be  expressed  with  any  kind  of  other 
word  or  circumlocution 129 

3.  It  must  be  fregit  et  intravit,  "  broke  and  entered,"  for  it  is  held,  that 

breaking  without  entering,  or  entering  without  breaking,  makes  not 
burglary 181 

4.  It  must  be  said  domum  mansionalem,  the  dwelling  or  mansion  house, 

where  burglary  is  committed  in  a  house,  and  not  generally  domum, 

for  that  is  too  uncertain,  and  at  large 131 

5.  It  must  be  alleged  that  the  prisoner  committed  a  felony  in  the  same 

house,  or  that  he  broke  and  entered  the  house  to  the  intent  to  commit 

a  felony 139 

II.  Actual  and  Constructive  BreaTdng. 

4.  The  pulling  down  the  sash  of  a  window  which  has  no  fastening,  and  is 

only  kept  in  its  place  by  a  pulley  weight,  is  a  sufficient  breaking  to 

constitute  burglary.    Rex  v.  Haines 43 

6.  It  is  equally  a  breaking,  although  there  is  an  outer  shutter  which  is  not 

closed  and  fastened Ibid 

6.  Lifting  the  flap  of  a  cellar  usually  kept  down  by  its  own  weight,  is  a 

sufficient  breaking  for  the  purposes  of  burglary.     Rex  \.  Russell     .     .      44 

7.  The  getting  the  head  out  through  a  skylight  is  sufficient  breaking  out  of 

a  house  to  constitute  burglary.    Rex  v.  M'Keamey 62 

See  Chukch. 

BUEDEN  OF  PROOF. 

In  order  to  render  a  confession  by  a  prisoner  admissible,  the  prosecution 
must  show  affirmatively,  to  the  satisfaction  of  the  judge,  that  it  has 
not  been  made  under  the  influence  of  an  improper  inducement ;  if  this 
appear  doubtful  on  the  evidence,  the  confession  ought  to  be  rejected. 
Regina  v.  Warringham 487  note. 

CASES  OVERRULED,  DOUBTED,  DENIED,  OR  LIMITED  IN  THEIR 

APPLICATION. 

Commonwealth  v.  Merriam,  14  Pickering,  518 83 

I  Dkage  v.  Ibberson,  2  Espinasse  N.  P.  C.  643 218,  237,  240 
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Fallowes  v.  Taylor,  7  Term  R.  475 237 

Felter  v.  The  State,  2  Yerger,  297 426 

Fletcher  v.  Calthkop,  6  Queen's  Bench,  880 289  note 

Johnson  u.  Ogilby,  3  P.  Wms.  277,  279 237 

Merry  v.  Green,  7  Meeson  &  "Welsby,  623 415 

The  People  B.  Robertson,  1  Wheeler  C.  C.  67 611 

Poole  v.  Bousfibld,  1  Campbell,  65 237 

Porter  v.  The  State,  Martin  &  Yerger,  226 426 

Quksenbbrry  v.  The  State,  3  Stewart  &  Porter,  308 365 

Regina  v.  Brooks,  8  Carrington  &  Payne,  296 196 

Regina  v.  Burt,  5  Cox  C.  C.  284 333 

Regina  v.  Devlin,  2  Crawford  &  Dix  C.  C.  152 694 

Regdta  «.  Doyle,  1  Crawford  &  Dix  C.  C.  396 ^96 

Regina  v.  Forester,  4  Foster  &  Finlason,  857,  and  10  Cox  C.  C.  368  .    .    401 

Regina  v.  Kenrick,  3  Queen's  Bench,  49 166 

Regina  v.  Owen,  9  Carrington  &  Payne,  86 607 

Rbgina  v.  Ridley,  2  Campbell,  653 153  note. 

Regina  v.  Thurborn,  1  Denison  C.  C.  387 ;  Temple  &  Mew  C.  C.  67 ; 

2  Carrington  &  Kirwan,  831 423 

Regina  v.  Turberfibld,  Leigh  &  Cave  C.  C.  495  ;  10  Cox  C.  C.  1      .    .    357 

Regina  v.  Williams,  2  Carrington  &  Barwan,  51 103 

Regina  K.WiNSLOw,  8  Cox  C.  C.  397 24 

Rex  v.  Baker,  2  Moody  &  Robinson,  53 398 

Rex  v.  Baxter,  2  East  P.  C.  781 ;  2  Leach  C.  C.  578,  4th  ed. ;  5  Term  R. 

83 11 

Rex  v.  Clark,  1  Moody  C.  C.  376  note 358  note. 

Rex  v.  Clivigbr,  2  Term  R.  265 270,  271,  272,  276 

Rex  v.  Cotbsbatch,  2  Dowling  &  Ryland,  266 245 

Rex  v.  Davis,  6  Carrington  &  Payne,  177 607 

Rex  v.  Dunn,  4  Carrington  &  Payne,  643 684 

Rex  v.  Edmunds,  6  Carrington  &  Payne,  164 614,  615 

Rex  v.  Gay,  7  Carrington  &  Payne,  230 4C6 

Rex  v.  Lafone,  5  Espinasse  N.  P.  C.  165 261  note. 

Rex  v.  Lawrence,  4  Carrington  &  Payne,  231 49,  66,  66 

Rex  v.  Lewis,  6  Carrington  &  Payne,  161 607 

Rex  v.  Marshall,  1  Moody  C.  C.  168 16 

Rex  v.  M'Namee,  1  Moody  C.  C.  368 202 

Rex  v.  Perry,  cited  in  Rex  v.  Sergeant,  Ryan  &  Moody  N.  P.  C.  at  p.  364  .  282 
Rex  v.  Puckering,  1  Moody  C.  C.  242,  and  1  Lewin  C.  C.  302  .  .  .  .  392 
Rex  v.  Radford,  coram  Best  C.  J.,  Exeter  Summer  Assizes,  1823  .     .  598,  600 

Rex  v.  Sexton,  Chetwynd's  Supplement  to  Burn,  103 681 

Rex  v.  Slaughter,  4  Carrington  &  Payne,  644 684 

Rex  v.  Thompson,  2  Leach  C.  C.  910 102 

Rex  v.  Wakefield,  2  Lewin  C.  C.  1,  279 282 

Rex  v.  Woodcock,  1  Leach  C.  C.  604 400 

Southwell's  Case,  Popham,  93 13,  14 

The  State  v.  Bartlbtt,  11  Vermont,  660 376 

The  State  v.  McAllister,  24  Maine,  139 364 
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The  State  v.  Tackett,  1  Hawks,  210 355 

Stott's  Case,  2  East  P.  C.  780 467 

Wright  v.  Littler,  3  Burrow,  1244 396 

CHARACTER. 

1.  Meaning  of  the  term  "  character  " 351 

2.  Erskine's  definition  of 335 

3.  If  evidence  of  good  character  is  given  on  behalf  of  a  prisoner,  evidence 

of  bad  character  may  be  given  in  reply  (hsesitante  Maetin  B.).  Be- 
gina  v.  Bowton 333 

4.  But  (dissentientibus  Eklb  C.  J.  and  Willes  J.)  in  either  case  the  evi- 

dence must  be  confined  to  the  prisoner's  general  reputation ;  and  the 
individual  opinion  of  the  witness  as  to  his  disposition,  fpuuded  upon 
his  own  experience  and  observation,  is  inadmissible Ibid. 

5.  Regina  v.  Burt,  5  Cox  C.  C.  284,  overruled Ibid. 

6.  Character  of  the  person  on  whom  the  offence  was  committed  ....     355 

7.  Character  when  admissible  as  evidence  of  probable  cause  for  arresting 

a  person  on  suspicion  that  he  had  committed  a  felony 357 

CHURCH. 

Burglary  may  be  committed  in  a  church  at  common  law.  But  it  is  not 
necessary  to  allege  that  a  church  ia  a  mansion-house,  for  burglary  in  a 
church  is  a  distinct  burglary  of  itself 132,  133 

COMPOUNDING  OFFENCES. 

1.  The  law  will  permit  a  compromise  of  any  offence,  though  made  the 

subject  of  a  criminal  prosecution,  for  which  offence  the  injured  party 
might  recover  damages  in  an  action ;  but,  if  the  offence  is  of  a  public 
nature,  no  agreement  can  be  valid  that  is  founded  on  the  consider- 
ation of  stifling  a  prosecution  for  it.  Keir  v.  Leeman,  in  the  Court  of 
Queen's  Bench 216 

2.  Therefore,  although  the  party  injured  may  lawfully  compromise  an 

indictment  for  a  common  assault,  an  agreement  to  pay  the  costs  of  a 
prosecution  for  assault  on  plaintiff,  and  riot,  and  of  an  action  for 
wrongful  levy  under  a  fi.  fa.,  which  agreement  was  founded  partly  on 
compromise  of  the  prosecution,  and  partly  on  an  undertaking  to  with- 
draw the  ,'execution  under  the  fi.  fa.  is  altogether  invalid,  as  grounded 
on  an  illegal  consideration Ibid. 

3.  Although  the  compromise  of  the  prosecution  was  entered  into  with  the 

leave  of  the  judge  before  whom  the  indictment  came  on  for  trial     .     .  Ibid. 

4.  In  an  action  of  assumpsit,  it  appeared  that  plaintiff  had  indicted  several 

persons  for  riot  and  assault  upon  a  constable  in  the  execution  of  his 
duty,  and  upon  others  aiding  him,  and  for  simple  assaults ;  which 
offences  were  alleged  to  have  been  committed  in  impeding  the  exe- 
cution of  a  fi.  fa.  issued  by  plaintiff  against  the  goods  of  one  of  the 
persons  indicted.  Defendants  (being  third  parties) ,  in  consideration 
that  plaintiff  would,  at  their  request,  not  further  prosecute,  promised 
to  pay  the  balance  in  the  original  action  remaining  unsatisfied ;  and 
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likewise  the  costs  of  the  prosecution.  Plaintiff,  in  consideration 
thereof,  with  the  assent  of  the  judge  before  whom  the  prosecution 
was,  at  the  assizes,  forbore  to  prosecute  further. 

On  demurrer  to  pleas  which  set  out  the  indictment,  and  which,  in  answer 
severally  to  counts  charging  the  different  promises,  relied  upon  the 
illegality  of  the  contract : 

Edd,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the 
Court  of  Queen's  Bench,  that  the  consideration  was  unlawful,  and  that 
no  action  could  be  maintained  on  any  of  the  promises.  Keir  v.  Lee- 
man  221 

5.  A  promissory  note,  given  for  compounding  a  public  prosecution  for  a 

misdemeanor,  is  founded  upon  an  illegal  consideration.    Jones  v.  Bice    239 

CONSPIRACY. 

1 .  Indictment  for  a  conspiracy  to  extort  money.    One  account  averred  that 

defendants,  in  pursuance  of  a  conspiracy  to  extort  money  from  the 
prosecutor,  falsely  exhibited  certain  indictments  against  him  ;  another 
count  averred  that  defendants,  in  pursuance  of  the  like  conspiracy, 
offered  to  suppress  an  indictment  pending  against  the  prosecutor  if  he 
would  give  them  money  for  so  doing.  The  jury  found  the  defendants 
guilty,  generally,  but  found,  specially,  that  the  indictments,  preferred 
by  them  against  the  prosecutor,  were  not  false :  Held,  that  the  aver- 
ment in  the  former  count  was  immaterial,  and  that  the  latter  count 
would  support  the  conviction.     The  King  v.  Hollingberrg. 34 

2.  Seld  also,  that  a  conspiracy  to  extort  money  is  per  se  an  offence  at 

common  law,  and  need  not  be  charged  to  be  attempted  by  unlawful 
means Ibid. 

CONFESSIONS. 

1.  In  order  to  render  a  confession  by  a  prisoner  admissible,  the  prose- 

cution must  show  affirmatively,  to  the  satisfaction  of  the  judge,  that  it 
has  not  been  made  under  the  influence  of  an  improper  inducement ;  if 
this  appear  doubtful  on  the  evidence,  the  confession  ought  to  be 
rejected.     Eegina  v.  Warringham 487  note. 

2.  A  confession  is  not  admissible  in  evidence  where  it  is  obtained  by 

temporal  inducement,  by  threat,  promise,  or  hope  of  favor  held  out 
to  the  party,  in  respect  of  his  escape  from  the  charge  against  him, 
by  a  person  in  authority,  or  where  there  is  reason  to  presume,  that 
such  person  appeared  to  the  party  to  sanction  such  threat  or  induce- 
ment       572 

3.  A  police  constable,  who  apprehended  a  man  on  a  charge  of  murder, 

having  told  him  the  nature  of  the  charge  against  him,  said  "  he  need 
not  say  any  thing  to  criminate  himself;  what  he  did  say  would  be  taken 
down,  and  used  as  evidence  against  him.''  The  prisoner  thereupon 
made  a  confession.  Held,  that  the  confession  was  rightly  admitted  in 
evidence.     Begina  v.  Baldiry 484 

4.  Begina  v.  Drew,  8  Carrington  &  Payne,  140 ;   Begina  v.  Morton,  2 
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Moody  &  Eobinson,  514 ;  Regina  v.  Fiirley,  1  Cox  C.  C.  76 ;  and 
Eegina  v.  Earns,  1  Cox  C.  C.  106,  are  overruled Ibid. 

5.  M.  J.,  suspected  of  having  committed  felony,  was  followed  and  stopped 

by  a  constable  in  plain  clothes.  The  constable  having  told  M.  J.  what 
he  was,  and  that  she  (M.  J.)  was  charged  with  felony,  proceeded  to 
put  several  questions  to  her,  relative  to  a  parcel  in  her  hand,  which 
contained  the  goods  supposed  to  have  been  stolen.  At  the  time  he 
asked  the  questions  the  constable  had  not  told  M.  J.  that  she  was 
vmder  arrest,  "but  he  would  not  have  let  her  go."  He  did  not  ex- 
pressly hold  out  any  threat  or  inducement  to  M.  J. ;  nor  did  he,  before 
she  answered  him,  give  her  any  caution.  M.  J.  having  answered  the 
questions,  the  constable  then  told  her  she  was  not  bound  to  say  any 
thing  that  would  criminate  herself;  and  said  he  should  bring  her  to  the 
police  office. 
Held,  by  eight  Judges,  that  the  conversation  between  M.  J.  and  the  consta- 
ble was  receivable  in  evidence ;  and,  by  three  Judges,  that  it  was  not 
so  receivable.     The  Queen  y.  Johnston 504 

6.  The  wife  of  a  person  in  whose  house  an  offence  is  committed,  such  per- 

son not  being  prosecutor,  nor  engaged  in  the  apprehension,  prose- 
cution, or  examination  of  the  offender,  and  the  offence  not  being  in 
any  way  connected  with  the  management  of  the  house,  is  not  a  person 
in  authority  within  the  rule  which  excludes  confessions.  Begina  v. 
Moore 499 

7.  On  an  indictment  for  stealing  the  goods  of  two  persons  in  partnership, 

a  confession  made  after  an  inducement  to  confess  has  been  held  out  in 
their  absence  by  the  wife  of  one  of  them,  who  assisted  in  the  manage- 
ment of  their  business,  is  inadmissible.     Regina  v.  Warringham     487  note. 

8.  A  confession  is  admissible  in  evidence,  although  an  inducement  is  held 

out,  if  such  inducement  proceeds  from  a  person  not  in  authority  over 

the  prisoner 584 

9.  A  confession  is  admissible,  although  it  is  elicited  by  questions  put  to  a 

prisoner  by  a  magistrate,  constable,  or  other  person 591 

10.  A  confession  is  admissible,  although  it  is  elicited  in  answer  to  a  ques- 
tion which  assumes  the  prisoner's  guilt,  or  is  obtained  by  artifice  or 
deception 595 

1 1 .  A  confession  is  admissible  where  it  is  induced  by  spiritual  exhortation 
or  persuasion  to  confess,  not  held  out  with  any  view  of  temporal 
benefit 598 

12.  A  statement  not  compulsory,  made  by  a  party,  not  at  the  time  a  prisoner 

under  a  criminal  charge,  is  admissible  in  evidence  against  him,  although 

it  is  made  upon  oath 604 

13.  Where  a  confession  has  been  obtained,  or  inducement  been  held  out, 
under  circumstances  which  would  render  a  confession  inadmissible,  a 
confession  subsequently  made  is  not  admissible  in  evidence,  unless 
from  the  length  of  time  intervening,  from  proper  warning  of  the  conse- 
quences, or  from  other  circumstances,  there  is  reason  to  presume  that 

the  hope  or  fear  which  influenced  the  first  confession  is  dispelled    .     .     607 

14.  A  confession  may  be  inferred  from  the  conduct  and  demeanor  of  a 
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prisoner,  when  a  statement  is  made  in  his  presence,  affecting  himself, 
unless  such  statement  is  made  in  the  deposition  of  a  witness,  or  exam- 
ination of  another  prisoner,  before  a  magistrate  611 

15.  Where  a  confession  is  not  admissible,  from  the  circumstances  under 

which  it  was  obtained,  contemporaneous  declarations  of  the  party  are 
receivable  in  evidence,  or  not,  according  to  the  attending  circum- 
stances, but  any  act  of  such  party,  though  done  in  consequence  of  such 
confession,  is  admissible  in  evidence,  if  it  appears  from  a  fact  thereby 
discovered,  that  so  much  of  the  confession  as  immediately  relates  to  it, 
is  true 615 

16.  Parol  evidence,  precise  and  distinct,  of  a  statement  made  by  a  prisoner 
before  a  magistrate  during  his  examination,  is  admissible,  although 
such  statement  neither  appears  in  the  written  examination,  nor  is 
vouched  by  the  magistrate ;  and  a  confession  before  a  magistrate  is 
admissible,  although  it  was  made  before  the  evidence  of  the  witnesses 
against  the  parties  was  concluded 619 

17.  Parol  evidence  of  a  confession  made  during  an  examination  before  a 
magistrate,  is  admissible  in  evidence,  although  it  was  taken  down  in 
writing  by  the  magistrate,  if  from  informality  the  written  examination 
is  not  admissible ;  and  .such  examination,  though  informal,  may  be 
used  to  refresh  the  memory  of  a  witness  who  was  present  and  took  it 
down 622 

18.  Weight  of  evidence  derived  from  the  confession  of  the  accused  .     .     .     624 

"  CKIME." 
Meaning  of  the  word 363 

DYING  DECLARATIONS. 

1.  If  a  dying  declaration  is  tendered  in  evidence,  and  its  admissibility  rest 

upon  the  fact  that  the  deceased  believed,  when  he  made  it,  that  he  was 
at  the  point  of  death,  the  question  whether  this  fact  be  satisfactorily 
proved  must  be  determined  by  the  judge.     Eex  v.  John 393 

2.  If  it  may  reasonably  be  inferred  from  the  nature  of  the  wound,  the  state 

of  illness,  and  other  circumstances,  that  the  deceased  was  sensible  of 

his  danger,  his  declarations  are  admissible     ...  Ibid. 

3.  Defendant  having  been  convicted  of  perjury,  a  rule  nisi  for  a  new  trial 
,     was  obtained ;  whilst  that  was  pending  the  defendant  shot  the  prose- 
cutor, and,  on  showing  cause  against  the  rule,  an  affidavit  was  ten- 
dered of  the  dying  declaration  of  the  latter,  as  to  the  transaction  out 
of  which  the  prosecution  for  perjury  arose : 

Sdd,  that  it  could  not  be  read ;  for  that  dying  declarations  are  admissible 
only  where  the  death  is  the  subject  of  the  charge,  and  the  circum- 
stances of  the  death  the  subject  of  the  declaration.  The  King  v. 
Mead 394 

ERSKINE. 
His  definition  of  the  term  "  character  " 335 


640  INDEX. 

EVIDENCE. 

1.  To  prove  the  guilty  knowledge  of  an  utterer  of  a  forged  bank-note, 

evidence  may  be  given  of  his  having  previously  uttered  other  forged 
notes,  knowing  them  to  be  forged.     The  King  v.  Wylie 26 

2.  If  several  acts  of  felonious  taking  property,  are  so  connected  as  to  form  . 

one  transaction,  evidence  of  each  taking  may  be  received  against  the 
prisoner,  so  as  to  establish  the  specific  felony  charged  in  the  indict- 
ment.    The  King  v.  Ellis 18,  32 

3.  It  is  a  general  rule,  which  runs  through  the  whole  criminal  law,  that  it 

is  sufficient  to  prove  so  mjich  of  the  indictment  as  shows  the  defendant 
to  have  been  guilty  of  an  offence  punishable  by  law,  and  for  which  he 
may  by  law  be  convicted  on  that  indictment.  The  King  v.  Eolling- 
herry 34 

4.  The  rule  appKes  where  an  indictment  contains  divisible  averments     .     .       40 

5.  In  like  manner,  if  a  compound  intent,  or  several  intents,  be  laid  in  the 

indictment,  and  if  one  part  of  the  compound  intent,  or  each  of  the 
several  intents  when  coupled  with  the  act  done,  constitute  an  offence, 
it  will  not  be  necessary  to  prove  the  whole  as  laid 40 

6.  Averments  charging  defendants  with  a  joint  offence  are  divisible,  where 

the  offence  is  of  such  a  nature  as  that  the  defendants  may  act  a 
different  part  in  the  transaction ;  and  if  the  evidence  affects  them 
differently,  the  judge  may  select  such  parts  as  are  applicable  to  each, 
and  leave  their  cases  separately  to  the  jury 41,42 

7.  Where  several  persons  cannot  be  convicted  of  distinct  felonies  which 

are  charged  in  the  indictment  as  a  joint  felony,  judgment  may  be  given 
against  the  party  who  is  proved  to  have  committed  the  first  felony  in 
order  of  time,  but  the  other  must  be  acquitted 42 

8.  Upon  an  indictment  for  an  assault  upon  E.  E.,  it  is  sufficient  to  prove 

that  an  assault  was  committed  upon  a  person  bearing  that  name,  al- 
though it  appear  that  two  persons  bore  the  same  name,  E.  E.  the  elder 
and  E.  E.  the  younger.     The  King  v.  Peace 247 

"  EXCEPTION." 

Meaning  of  the  word 13,  14,  note. 

"EXTORT." 

Meaning  of  the  word 37,  38 

FORGERY. 
Description  of  forged  instruments  in  the  indictment 100 

FALSE  PRETENCES. 

The  prisoner,  by  falsely  pretending  that  he  was  a  naval  officer,  induced  the 
prosecutrix  to  enter  into  a  contract  with  him  to  lodge  and  board  him 
at  a  guinea  a  week,  and  under  this  contract  he  was  lodged  and  supplied 
with  various  articles  of  food.  Held,  that  a  conviction  for  obtaining  the 
articles  of  food  by  false  pretences  could  not  be  sustained,  as  the  obtain- 
ing of  the  food  was  too  remotely  the  result  of  the  false  pretence.  Be- 
gina  v.  Oardner 163 
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FIGURES. 
It  is  error  in  an  indictment  to  express  numbers  or  dates  by  Arabic  figures 
or  Roman  numerals  ;  they  must  be  written  in  words  at  length,  except 
when  the  indictment,  as  in  forgery,  professes  to  set  forth  the  exact  tenor 
or  a  fac  simile  of  any  instrument.     Beman  v.  The  State 107 

FINDING  OF  LOST  PROPERTY. 
See  Lakceny. 

GUILTY  ]mOWLED(JE. 

On  an  indictment  for  knowingly  uttering  a  forged  document,  or  a  counter- 
feit bank-note,  or  counterfeit  coin,  evidence  of  the  possession,  or  of 
the  prior  or  subsequent  utterance,  either  to  the  prosecutor  himself,  or 
to  other  persons,  of  other  false  documents  or  notes,  or  bad  money, 
though  of  a  different  description,  and  though  themselves  the  subjects  of 
separate  indictments,  is  admissible  as  material  to  the  question  of  guilty 
knowledge  or  intent.     The  King  v.  Wylie 26,  30,  31 

HUSBAND  AND  WIFE. 

See  Adulteeer;  Witness. 

INDICTMENT. 

In  an  indictment  every  thing  which  the  pleader  should  have  stated,  and 
which  is  not  either  expressly  alleged,  or  by  necessary  implication  in- 
cluded in  what  is  alleged,  must  be  presumed  against  him.    Moore  v. 

The  Commonwealth 284 

Commonwealth  v.  Bean 172 

The  indictment  must  not  only  set  out  the  tenor  of  a  written  instrument, 
but  it  must  profess  so  to  do.  The  word  "tenor"  imports  an  exact 
copy;  that  it  is  set  forth  in  words  and  figures, — whereas  the  word 
"purport"  means  only  the  substance  or  general  import  of  the  instru- 
ment   99 

When  the  word  "  or"  in  a  statute  is  used  in  the  sense  of  "to  wit,"  that  is, 
in  explanation  of  what  precedes,  and  making  it  signify  the  same  thing, 
a  complaint  or  indictment,  which  adopts  the  words  of  the  statute,  is  well 
framed.     Commonwealth  v.  Orey 150 

A  complaint  or  indictment  averring  an  unlawful  sale  of  "spirituous  or  in- 
toxicating liquor,"  is  bad  for  uncertainty.     Commonwealth  v.  Orey  .     .     150 

Any  qualities  or  adjuncts  averred  to  belong  to  any  subject  in  one  count  of 
an  indictment,  if  they  are  separable  from  it,  shall  not  be  supposed  to 
be  alleged  as  belonging  to  it  in  a  subsequent  count  which  merely  intro- 
duced it  by  reference  as  the  same  subject  "  before  mentioned."  Eegina 
v.  Waverton 167 

The  word  "said"  does  not  incorporate  a  previous  description.     Rex  v. 

Cheeoe 156  nofe. 

An  indictment  upon  the  Rev.  Sts.  of  Massachusetts,  ch.  126,  §  42,  for 
malicious   destruction  of  glass,   must  aver  the  glass  to  be  part  of  a 

VOL.  II.  41 
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building.     An  allegation  that  it  was  "in"  a  certain  building  is   not 

suflScient.     Commonwealth  v.  Bean 172 

Whether  or  not  an  indictment  should  be  signed  by  the  foreman  of  the  grand 

jury 253 

The  omission  of  the  words  "A  true  bill"  does  not  vitiate  an  indictment. 

The  State  v.  Freeman 250 

See  Abortion;  Adultery;   Bigamy;   Bueglaky;  Pleading  Excbp- 
0    TiONS  AND  Pkqvisos  IN  Statutjjis  ;  Written  Instruments. 

J     ""  JUDICIAL  OFFICERS. 

1.  Trespass  will  not  lie  against  a  judge  for  acting  judicially,  but  without 

jurisdiction,  unless  he  knew,  or  had  the  means  of  knowing,  of  the 
defect  of  jurisdiction,  and  it  lies  upon  the  plaintiff,  in  every  such  case, 
to  prove  that  fact      Colder  v.  Salket 308 

2.  The  21  Geo.  in.  ch.  70,  §  24,  protecting  provincial  magistrates  in  India 

from  actions  for  any  wrong  or  injury  done  by  them  in  the  exercise  of 
their  judicial  offices,  does  not  confer  unlimited  protection,  but  places 
them  on  the  same  footing  as  those  of  English  courts  of  a  similar  juris- 
diction, and  only  gives  them  an  exemption  from  liability  when  acting 
bona  fide  in  cases  in  which  they  have  mistakenly  acted  without  jurisdic- 
tion  Ibid. 

JUSTICES  OF  THE  PEACE. 

1.  A  judge  of  an  inferior  court,  acting  in  a  case  of  which  he  has  no  juris- 

diction, or  exceeding  his  jurisdiction,  is  lia,ble  in  damages  to  any  party 
injured.     Piper  v.  Pearson 304 

2.  Thus  a  justice  of  the  peace,  who,  in  the  course  of  the  trial  of  a  case  of 

which  a  police  court  has  exclusive  jurisdiction,  commits  a  witness  to 
prison  for  contempt,  is  liable  to  an  action  by  the  witness Ibid. 

3.  As  the  police  court  of  Lowell  has  exclusive  jurisdiction  of  all  offences 

committed  within  that  city,  a  record  of  a  conviction,  before  a  justice  of 
the  peace  for  the  county  of  Middlesex,  of  an  offence  alleged  to  have 
been  committed  in  the  city  of  Lowell,  shows  prima  facie  a  want  of  juris- 
diction in  the  justice Ibid. 

4.  The  record  of  a  conviction  by  an  inferior  court  must  show,  in  order  to 

protect  the  justice  from  liability  to  a  person  imprisoned  pursuant  to 
such  conviction,  that  the  case  was  within  the  limits  of  his  jurisdiction  .  Ibid. 

KNOWLEDGE. 

1.  A  scienter  is  never  necessary  to  be  alleged,  except  when  the  crime  is  not 

complete,  without  some  extrinsic  circumstance  within  the  prisoner's 
knowledge,  as  in  cases  of  inciting  a  prisoner  to  escape,  uttering  a 
forged  note  or  bill,  and  cases  of  that  description,  where,  without  the 
scienter,  the  act  is  free  from  guilt 293 

2.  Where  the  statement  of  the  act  itself  includes  a  knowledge  of  the  act, 

no  averment  of  knowledge  is  necessary.  But  where  such  is  not  the 
case,  knowledge  must  be  alleged  and  proved 293 

3.  It  is  not  necessary,  in  an  indictment  against  an  unmarried  man  for 
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adultery  with  a  married  woman,  under  Rev.  Sts.  of  Massachusetts,  ch. 
130,  §  1,  to  aver  that  he  knew,  at  the  time  when  the  offence  was  com- 
mitted, that  she  was  a  married  woman,     Nor  is  it  necessary  to  prove 

such  Ijnowledge  on  the  trial.     Commonwealth  v.  Elwell 290 

4.  As  to  what  is  a  sufficient  averment  of  knowledge 297 

LARCENY. 

1.  Where  a  miller,  having  received  barilla  to  grind,  fraudulently  retained 

part  of  it,  returning  a  mixture  of  barilla  and  plaster  of  Paris,  it  was 
held  to  be  larceny.     Gommonwealth  v.  James 181 

2.  The  cases  on  actual  and  constructive  possession  are  classed  under  the 

following  heads :  — 

1.  As  to  the  cases  where,  by  a  delivery  of  the  goods,  not  only  the 

possession,  but  the  right  of  property  also,  passes 191 

\_Segina  v.  Prince,  11  Cox  C.  C.  193.] 
2.  Where  the  possession  of  the  goods  has  been  obtained  animo 

furandi , 192 

[Regina  v.  Prince,  11  Cox  C.  C.  193.] 

3.  As  to  the  case  where  the  possession  of  the  goods  has  been  ob- 

tained bona  fide,  without  any  fraudulent  intention  in  the  first 
instance 197 

4.  As  to  cases,  where,  although  there  is  a  delivery  of  the  goods 

by  the  owner,  yet  the  possession  in  law  remains  in  him     .     .     200 
[Regina  v.  Leering,  11  Cox  C.  C.  298.] 

3.  The  bringing  into  the  commonwealth  of  Massachusetts,  by  the  thief,  of 

goods  stolen  in  one  of  the  British  Provinces,  is  not  larceny  in  that 
commonwealth.     Gommonwealth  v.  IJprichard 371 

4.  Stealing  goods  in  another  of  the  United  States,  formerly  a  colony  of 

Great  Britain,  and  bringing  them  into  the  commonwealth  of  Massa- 
chusetts, may  be  punished  as  larceny  there.  Thomas,  J.  dissenting. 
Commonwealth  v.  Holder 377 

5.  If  a  man  find  goods  that  have  been  actually  lost,  or  are  reasonably  sup- 

posed by  him  to  have  been  lost,  and  appropriates  them,  with  intent  to 
take  the  entire  dominion  over  them,  really  believing  when  he  takes 
them,  that  the  owner  cannot  be  found,  it  is  not  larceny.  But  if  he 
take  them  with  the  like  intent,  though  lost,  or  reasonably  supposed  to 
be  lost,  but  reasonably  believing  that  the  owner  can  be  found,  it  is 
larceny.    Eeyina  v.  Thurbom 409 

6.  A.  found  a  bank-note  in  the  highway,  and  took  it  with  intent  to  appro- 

priate it  to  his  own  use.  The  note  had  no  name  or  mark  upon  it  by 
which  he  would  know  to  whom  it  belonged,  nor  was  there  any  circum- 
stance attending  the  finding  to  enable  him  to  know  to  whom  it  be- 
longed. A.  changed  the  note  and  appropriated  the  money  to  his  own 
use,  after  he  knew  that  it  belonged  to  the  prosecutor.  Held,  that  he 
was  not  guilty  of  larceny Ibid. 

7.  Where  a  bank-note  is  lost,  and  is  found  by  a  person  who  appropriates  it 

to  his  own  use :  Held,  that  the  jury  are  not  to  be  directed  to  consider 
at  what  time  the  prisoner,  after  taking  it  into  his  possession,  resolved 
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to  appropriate  it  to  his  own  use,  but  whether  at  the  time  he  took  pos- 
session of  it  he  knew,  or  had  the  means  of  knowing,  who  the  owner 
was,  and  took  possession  of  it  with  intent  to  steal  it ;  for  if  his  original 
possession  of  it  was  an  innocent  one,  no  subsequent  change  of  his 
mind,  or  resolution  to  appropriate  it  to  his  own  use,  would  amount  to 

larceny.    Begina  v.  Preston 417 

\{B.egina  v.  Deaves,  11  Cox  C.  C.  227.] 

See  Aduxtbebr  ;  Attempt  to  Commit  Larceny  by  Stealing  from 

THE  Person. 

LIBEL. 

The  publisher  of  a  Public  Register  receives  an  anonymous  letter,  tender- 
ing certain  political  information  on  Irish  affairs,  and  requiring  to  know 
to  whom  his  letters  should  be  directed ;  to  which  an  answer  is  returned 
in  the  Register ;  after  which  he  receives  two  letters  in  the  same  hand- 
writing, directed  as  mentioned,  and  having  the  Irish  postmark  on  the 
envelopes  ;  which  two  letters  were  proved  to  be  in  the  handwriting  of 
the  defendant,  the  previous  letter  having  been  destroyed;  this  is  a 
sufficient  ground  for  the  Court  to  have  the  letters  read ;  and  the  letters 
themselves  containing  expressions  of  the  writer  indicative  of  his  hav- 
ing sent  them  to  the  publisher  of  the  Register  in  Middlesex  for  the 
purpose  of  publication,  the  whole  is  evidence  sufficient  for  the  jury  to 
find  a  publication  by  the  procurement  of  the  defendant  in  Middlesex. 
The  King  v.  Johnson 432 

"  MAmOUR." 
Defined 440  note. 

MALICIOUS  MISCHIEF. 
An  indictment  upon  the  Rev.  Sts.  of  Massachusetts,  ch.  126,  §  42,  for 
malicious  destruction  of  glass,  must  aver  the  glass  to  be  part  of  a 
building.    An  allegation  that  it  was  "in"  a  certain  building  is  not 
sufficient.    Commonwealth  v.  Bean 172 

MONOMANIAC. 
See  Witness. 

MANSLAUGHTER. 
The  prisoner  was  convicted  of  manslaughter.  The  prisoner  and  the  de- 
ceased were  foreigners,  and  the  latter  died  at  Liverpool  from  injuries 
iuflicted  by  the  prisoner  on  board  a  foreign  ship  on  the  high  seas. 
Hd'd,  that  the  offence  was  not  cognizable  by  the  law  of  England,  and 
that  the  conviction  was  wrong.    Begina  v.  Lewis 298 

NEGLIGENCE. 

In  cases  of  neglect  of  children  of  tender  years,  it  must  be  both  alleged 

and  proved  that  the  health  was  injured 170 

{Commonwealth  v.  Stoddard,  9  Allen,  280.] 
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NEW  TRIAL. 
Where,  upon  the  trial  of  an  indictment  for  a  misdemeanor,  a  witness  ex- 
amined before  the  grand  jury  was  not  examined  at  the  trial,  and  a 
witness  not  examined  before  the  grand  jury  was  examined  at  the  trial, 
this  was  not  such  a  surprise  upon  the  defendants  as  entitled  them  to  a 
new  trial.     The  King  v.  Hollingberry 34 

NISI  PRIUS  DECISIONS. 
Entitled  to  little  consideration 570,  671 

"  OR." 

When  the  word  "  or"  in  a  statute  is  used  in  the  sense  of  "  to  wit,"  that  is, 
in  explanation  of  what  precedes,  and  making  it  signify  the  same  thing, 
a  complaint  or  indictment,  which  adopts  the  words  of  the  statute,  is 
well  framed.     CommonweaUh  v.  Orey 150 

PERJURY. 

1.  In  the  following  cases  a  living  witness  to  the  corpus  delicti  of  a  defend- 

ant, indicted  for  perjury,  may  be  dispensed  with,  and  documentary  or 
written  testimony  be  relied  on  to  convict.  Where  a  person  is  charged 
with  a  perjury,  directly  disproved  by  documentary  or  written  testi- 
mony springing  from  himself,  with  circumstances  showing  the  corrupt 
intent.  In  cases  where  the  perjury  charged  is  contradicted  by  a  public 
record,  proved  to  have  been  well  known  to  the  defendant  when  he  took 
the  oath ;  the  oath  only  being  proved  to  have  been  taken.  In  cases 
where  a  party  is  charged  with  taking  an  oath,  contrary  to  what  he 
must  necessarily  have  known  to  be  the  truth,  and  the  false  swearing 
can  be  proved  by  his  own  letters,  relating  to  the  fact  sworn  "to,  or  by 
other  written  testimony  existing  and  being  found  in  the  possession  of 
a  defendant,  and  which  has  been  treated  by  him  as  containing  the  evi- 
dence of  the  fact  recited  in  it.     United  States  v.  Wood      ....     67,  73 

2.  On  an  indictment  for  perjury  in  taking  the  owners'  oath  under  the  Act 

of  Congress  of  March  1,  1823,  §  4  (3  Statutes  at  Large,  730),  it  is 
not  necessary  for  the  prosecution  to  produce  a  living  witness  to  testify 
to  the  falsehood  of  the  fact  sworn  to ;  if  the  jury  believe  that  the  writ- 
ten evidence  contained  in  the  defendant's  letters  and  in  other  docu- 
ments recognized  by  him  as  genuine,  proves  he  made  a  false  and 
corrupt  oath,  he  may  be  convicted Ibid.  67 

3.  The  prisoner  was  convicted  of  perjury.     The  prisoner,  who  was  a  police- 

man, having  laid  an  information  against  a  publican  for  keeping  open  his 
house  after  lawful  hours,  swore  on  the  hearing  that  he  knew  nothing  of 
the  matter  except  what  he  had  been  told,  and  that  "  he  did  not  see  any 
person  leave  the  defendants  house  after  eleven  "  on  the  night  in  ques- 
tion. The  perjury  was  assigned  on  this  last  allegation,  and  the  evi- 
dence to  prove  its  falsehood  was  as  follows :  The  magistrate's  clerk 
proved  that  the  prisoner  when  laying  the  information  said  that  he  had 
seen  four  men  leave  the  house  after  eleven,  and  that  he  could  swear  to 
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one  as  W.  It  was  also  proved  that  on  two  other  occasions  the  prisoner 
made  a  similar  statement  to  two  other  witnesses ;  that  W.  and  others 
did  in  fact  leave  the  house  after  eleven  o'clock  on  the  night  in  ques- 
tion; that  on  the  hearing  the  prisoner  acknowledged  that  he  had 
offered  to  smash  the  case  for  30s. ;  that  he  had  talked  in  the  presence 
of  another  witness  of  making  the  publican  give  him  money  to  settle  it; 
that  he  had  in  fact  offered  to  the  publican  to  settle  it  for  11. ;  and  had 
said  that  he  had  received  10s.  to  smash  the  case  and  was  to  have  10s. 
more. 
Held,  that  the  evidence  was  sufficient  to  prove  the  perjury  assigned,  and 

that  the  conviction  was  right.    Begina  v.  Hooh 80 

PLEADING  OP  EXCEPTIONS  AND  PROVISOS  IN  STATUTES. 

1.  Where  there  is  an  exception  so  incorporated  with  the  enacting  clause  of 

a  statute,  that  the  one  cannot  be  i-ead  without  the  other,  then  the  ex- 
ception must  be  negatived.  If  the  exception,  by  whatever  phrase- 
ology indicated,  is  in  a  substantive  clause,  subsequent  to  the  enacting 
clause,  though  it  be  in  the  same  section,  it  is  matter  of  defence  to  be 
shown  by  the  .defendants.     Commonwealth  v.  Hart 1 

2.  This  rule  is  applicable  in  pleading  instruments  of  contract 8 

3.  In  Massachusetts  the  St.  1852,  ch.  322,  §  12,  contains  only  one  exception 

in  the  enacting  clause;  namely,  "without  being  appointed  or  author- 
ized as  aforesaid."  At  the  end  of  the  section,  in  a  subsequent  clause, 
is  a  proviso.  An  indictment  which  negatives  the  exception  is  suf- 
ficient.    Commonwealth  v.  Hart 1 

4.  And  the  words  "  not  being  then  and  there  duly  appointed  and  authorized 

therefor,"  is  a  sufficient  allegation 1  note. 

PRACTICE. 

Affidavits  are  not  admissible  to  aggravate  punishment  upon  a  conviction 

for  felony.     The  King  v.  Ellis 18 

"  PROVISO." 
Meaning  of  the  word 13,  14  note. 

"PURPORT." 
Meaning  of  the  word 99,  100 

RAPE. 

1.  Definition  of 259 

2.  Having  carnal  knowledge  of  a  married  woman  under   circumstances 

which  induce  her  to  suppose  it  is  her  husband.     Held,  by  a  majority  of 

the  Judges,  not  to  amount  to  a  rape.     Hex  v.  Jaclcson 254 

3.  The  prisoner  had  carnal  knowledge  of  a  married  woman  under  circum- 

stances which  induced  her  to  suppose  he  was  her  husband.  The  jury 
found  that  when  he  entered  the  bed  of  the  prosecutrix  he  intended  to 
have  connection  with  her  fraudulently,  but  not  by  force ;  and  if  de- 
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tected,  to  desist.    Seld,  that  the  prisoner  could  not  be  convicted  of  a 
rape.     Regina  v.  Clarke •     .     .     .     .     255 

RECORD. 

The  record  of  a  conviction  by  an  inferior  court  must  show,  in  order  to  pro- 
tect the  justice  from  liability  to  a  person  imprisoned  pursuant  to  such 
conviction,  that  the  case  was  within  the  limits  of  his  jurisdiction. 
Piper  V.  Pearson 304 

RECEIVING  STOLEN  GOODS. 

An  indictment  charging  that  a  certain  evil-disposed  person  feloniously  stole 
certain  goods,  and  that  A.  B.  feloniously  incited  the  said  evil-disposed 
person  to  commit  the  said  felony,  and  that  C.  D.  and  E.  F.  feloniously 
received  the  said  goods,  knowing,  &c.  is  bad  as  against  A.  B.,  but 
good  against  the  receiver  as  for  a  substantive  felony.  Begina  v. 
Caspar 451 

In  an  indictment  for  the  substantive  felony  of  receiving  stolen  goods,  an 
allegation,  that  the  goods  were  stolen  "  by  a  certain  evil-disposed- per- 
son," is  good,  without  stating  the  name  of  the  principal  felon,  or 
averring  that  he  is  unknown.     Rex  v.  Jervis 462  note. 

REMOTENESS. 

The  prisoner,  by  falsely  pretending  that  he  was  a  naval  officer,  induced  the 
prosecutrix  to  enter  into  a  contract  with  him  to  lodge  and  board  him 
at  a  guinea  a  week,  and  under  this  contract  he  was  lodged  and  supplied 
with  various  articles  of  food.  Held,  that  a  conviction  for  obtaining  the 
articles  of  food  by  false  pretences  could  not  be  sustained,  as  the 
obtaining  of  the  food  was  too  remotely  the  result  of  the  false  pretence. 
Regina  v.  Gardner 163 

"SAID." 

The  word  "said"  does  not  incorporate  a  previous  description.     Rexy. 

Gheeve 156  note. 

"SUBSTANTIVE  FELONY." 
Meaning  of  the  term 464  note. 

"TAKEN  WITH  THE  MANNER." 
Meaning  of  the  phrase 440  note. 

"  TENOR." 
Meaning  of  the  word.     Wright  v.  Clements 94,  99 

TRUE  BILL. 

The  omission  of  the  words  "  A  true  bill,"  does  not  vitiate  an  indictment. 

The  State  v.  Freeman 260 
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1.  Where  two  are  jointly  indicted  for  uttering  a  forged  note,  and  the  trial 

of  one  is  postponed,  he  is  not  a  competent  witness  for  the  other. 
Gommonioealthv .  Marsh 260 

2.  On  an  indictment  against  several  prisoners,  the  wife  of  any  of  them  is 

inadmissible  as  a  witness.     Rex  v.  Smith 262 

3.  On  a  question  of  settlement,  the  pauper  having  been  removed  to  her 

maiden  settlement,  respondents  called  A.  to  prove  her  marriage  with 
C,  in  order  to  get  rid  of  the  effect  of  a  subsequent  marriage  of  C. 
with  the  pauper. 
Held,  that  A.  was  a  competent  witness,  for  C.  not  having  been  called  as  a 
witness,  she  did  not  contradict  him,  and  her  evidence  could  not  be  used 
to  criminate  him.     The  King  v.  All  Saints,  Worcester 266 

4.  It  is  clear,  with  respect  to  witnesses  not  parties,  that  they  cannot  refuse 

to  be  examined  on  any  ground  derived  from  marriage,  and  that  hus- 
bands and  wives  may  mutually  contradict  and  discredit  each  other 
upon  matters  full  of  family  dissension  as  freely  as  if  the  marriage  was 
null -.273 

5.  Where  an  objection  is  raised  to  the  competency  of  a  witness  on  the 

ground  that  he  is  insane,  it  is  for  the  court  to  decide  whether  such  per- 
son has  the  sense  of  religion  in  his  mind,  and  whether  he  understands 
the  nature  and  sanction  of  an  oath ;  and,  in  order  to  determine  these 
questions,  he  may  be  examined  and  cross-examined,  and  witnesses  on 
both  sides  may  be  examined,  in  order  to  found  and  to  meet  the  objec- 
tion to  his  competency,  before  he  himself  is  sworn.     Regina  v.  Sill     .     204 

The  question  is,  was  the  witness  non  compos  mentis  quoad  hoc,  or  non 

compos  mentis  altogether.     Aldbrson  B Ibid. 

If  the  court  decides  that  he  is  a  competent  witness,  it  is  for  the  jury  to  de- 
termine whether  his  testimony  is  affected  by  insanity,  and  what  degree 
of  weight  is  to  be  attached  to  it Ihid. 

WRITTEN  INSTRUMENTS. 

1.  Declaration  stated  that  the  defendant  published  a  libel,  containing  false 

and  scandalous  matters  concerning  the  plaintiff,  in  substance  as  fol- 
lows ;  and  then  set  out  the  libel  with  innuendoes  :  Held,  that  this  was 
bad  on  motion  in  arrest  of  judgment.     Wright  v.  Clements    ....       94 

2.  The  word  "  tenor"  imports  an  exact  copy,  and  that  the  libel  is  set  out 

in  words  and  figures ' n^j^ 

3.  But  if  the  instrument  be  set  out  in  haac  verba,  a  misdescription  of  it  in 

the  indictment  will  be  immaterial,  at  least  if  any  of  the  terms  used  to 
describe  it  be  applicable -.qo 

4.  Where  the  instrument  on  which  the  indictment  rests  is  in  the  defend- 

ant's possession,  or  cannot  be  produced,  and  there  is  no  laches  on  the 
part  of  the  government,  it  is  necessary  to  aver  in  the  indictment  such 
facts  as  are  sufficient  to  excuse  the  nondescription  of  the  instrument 
and  then  to  proceed,  either  by  stating  its  substance,  or  by  describing 
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it  as  an  instrument  which  cannot  be  set  forth  by  reason  of  its  loss,  de- 
struction, or  detention,  as  the  case  may  be 105 

An  indictment  for  printing  an  obscene  paper  must  set  it  out  in  the  very 
words  of  which  it  is  composed ;  and  the  indictment  must  undertake  or 
profess  so  to  do,  by  the  use  of  appropriate  language,  unless  the  publi- 
cation is  so  obscene  as  to  render  it  improper  that  it  should  appear  on 
the  record ;  and  then  the  statement  of  the  contents  may  be  omitted 
altogether,  and  a  description  thereof  substituted ;  but  in  this  case,  a 
reason  for  the  omission  must  appear  in  the  indictment,  by  proper 
averments.  If  one  of  the  original  printed  papers,  in  an  indictment 
for  printing  an  obscene  paper,  is  attached  to  the  indictment,  in  place 
of  inserting  a  copy,  it  is  not  a  sufficient  indication  that  the  paper  is  set 
out  in  the  very  words 106 

In  an  indictment  for  a  larceny  of  written  instruments,  made  the  subject 
of  larceny  by  statute,  it  is  sufficient  to  give  a  brief  legal  description  of 
the  instrument.  Thus  an  indictment  for  larceny,  alleging  that  the  de- 
fendant stole  "  one  bank-note  of  the  value  of  ten  dollars,  of  the  prop- 
erty of  one  '  C.  D.'"  is  sufficient  without  a  more  particular  description 
of.  the  note 106 
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